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A legal update from Dechert’s Corporate and Securities Group 

SEC Concept Release Solicits Comment on  
Proxy Voting System 
The Securities and Exchange Commission (the 
“SEC”) on July 14, 2010 published a concept 
release (the “Release”) to solicit comments on 
the proxy voting system.1 The SEC last 
performed a comprehensive review of the proxy 
system nearly 30 years ago and in the past few 
years has adopted rules to address specific 
concerns in proxy statement content and 
distribution. The SEC’s use of a concept 
release, which solicits comments and input 
before rules are drafted, reflects an intention to 
conduct a complete review of the system now. 

It is unclear, however, what the SEC’s timing 
will be regarding this Release since Section 971 
of the newly-enacted Dodd-Frank Wall Street 
Reform and Consumer Protection Act allows the 
SEC to issue rules permitting shareholders to 
use an issuer’s proxy materials to nominate 
directors and the SEC has already proposed, 
but not yet finalized, rules regarding this topic 
of proxy access.2 The SEC may choose to work 
on these two mandates simultaneously or one 
may take precedent over the other. 
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The Release asks “whether the U.S. proxy system 
as a whole operates with the accuracy, reliability, 

 
1  The release can be found at 

http://www.sec.gov/rules/concept/2010/34-
62495.pdf. 

2  See Facilitating Shareholder Director 
Nominations, Release Nos. 33-9046, 34-60089 
(June 10, 2009), which can be found at 
http://www.sec.gov/rules/proposed/2009/33-
9046.pdf. 

transparency, accountability, and integrity that 
shareholders and issuers should rightfully expect” 
and focuses on three general areas: (1) the voting 
process; (2) communications and shareholder 
participation; and (3) the relationship between 
voting power and economic interest. The topics 
addressed are over-voting and under-voting of 
shares, vote confirmation, proxy voting by 
institutional securities lenders, proxy distribution 
fees, issuers’ ability to communicate with 
beneficial owners of securities, possible ways to 
improve retail investor voting participation, 
tagging proxy-related data, the role of proxy 
advisory firms, dual record dates and “empty 
voting” when a shareholder’s voting rights 
substantially exceed its economic interest in the 
issuer. 

The public has until October 20, 2010 to 
comment on the Release. The use of a concept 
release indicates that even if the SEC decides to 
focus on this Release and the pending proxy 
access rules simultaneously, new rules will not 
be adopted until next year. Notwithstanding 
that, the following are some issues to consider 
now. 
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Accuracy, Transparency, and Efficiency of 
the Voting Process  

Over-Voting and Under-Voting 

The Release raises concerns about securities 
intermediaries voting more shares than they are entitled 
to vote, often due to securities lending transactions or a 
broker-dealer’s failure to timely deliver a security.  

Loaned Securities and Advance Notice of Meeting 
Agenda 

Many institutional investors lend out their portfolio 
securities to earn additional income. Because voting 
rights generally transfer with the securities to the 
borrower, the lender must terminate these loans and 
recall the loaned securities before the record date for a 
shareholder meeting in order to be able to vote the 
securities. Currently many securities lenders learn of 
upcoming votes too late to recall their securities loans 
and regain their voting rights. The SEC is soliciting 
comment as to whether issuers should be required to 
publicly disclose their upcoming meeting agenda 
sufficiently in advance of the meeting’s record date to 
enable securities lenders to decide if they wish to 
terminate their outstanding securities loans so that they 
may vote at the upcoming meeting. Such a change may 
require issuers to prepare their meeting agendas earlier 
and it is unclear if published agendas may later be 
changed.  

Proxy Distribution Fees 

Banks and broker-dealers must distribute certain issuer 
materials to their customers who are beneficial owners 
of that issuer’s securities. In turn, issuers must 
reimburse the reasonable expenses of the bank or 
broker. Currently, self-regulatory organization (“SRO”) 
rules set the maximum amount of reimbursement that 
can be received for such distributions, however no 
maximum fees have been established regarding the 
delivery of proxy materials using the notice and access 
method.3 The SEC is soliciting comment on whether it 
would be better for the marketplace, and not SRO rules, 
                                                                                                 
3  Since 2007, issuers may opt to use the notice and access 

model to send shareholders a Notice of Internet 
Availability of Proxy Materials instead of full paper copies 
of the proxy statement, annual report and proxy card. 

to set reasonable reimbursement rates for the 
distribution of proxy materials. Such a process might 
give issuers more control over the selection of, and 
payment to, a proxy service provider, but it is unknown 
if such a market-based system would increase or 
decrease issuers’ costs.  

Communications and Shareholder 
Participation 

Issuer Communications with Shareholders 

To facilitate the processing of a large number of 
securities transactions, the practice developed in the 
United States to insert securities intermediaries 
between issuers and the beneficial owners of the 
securities. Many beneficial owners object to disclosure 
of their names and addresses to the issuer and these 
“objecting beneficial owners” or “OBOs” can only be 
directly contacted by the intermediary with whom such 
beneficial owner has a relationship.4 Such a system 
restricts an issuer’s ability to have direct 
communication with its shareholders. The SEC is 
seeking comment on possible revisions to standard 
practices to enable issuers to communicate directly with 
their shareholders. One concern is whether beneficial 
owners are entitled to privacy with respect to their 
ownership positions. Some shareholders, particularly 
certain institutional investors, wish to keep their 
ownership positions private, whether to minimize the 
queries they receive regarding their investments or to 
protect their investment strategies for competitive 
reasons.  

Relationship Between Voting Power and 
Economic Interest 

Proxy Advisory Firms 

The Release raises concerns about the role of proxy 
advisory firms, particularly regarding potential conflicts 
of interest and the lack of accuracy and transparency in 
how the proxy advisory firms develop their voting 

 
4  Conversely, banks and brokers are required to provide 

issuers, at their request, with the names and addresses of 
NOBOs, or non-objecting beneficial owners. 
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recommendations. As the SEC seeks comment on the 
possible need for additional regulations to address 
these concerns, issuers should re-examine their 
relationships with proxy advisory firms for potential 
conflicts of interest. For instance, a conflict of interest 
exists when a proxy advisory firm offers consulting 
services to an issuer regarding a particular matter and 
also provides voting recommendations on that same 
matter. Companies should keep these concerns in mind 
when retaining proxy advisory firms. 

Many of the issues raised by the Release are complex 
and will attract a large number of comments, all of 
which will be posted on the SEC’s website. 

   

This update was authored by Christopher G. Karras (+1 215 
994 2412; christopher.karras@dechert.com) and Sara R. 
Bucholtz (+1 609 955 3273; sara.bucholtz@dechert.com).
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