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U.S. Departments of Treasury and Energy  
Provide Guidance on $3 Billion Renewable 
Energy Cash Grant Program 
On July 9, 2009 the Treasury and Energy 
Departments released guidelines and 
application instructions for the estimated $3 
billion in cash grants to be awarded to 
renewable energy projects pursuant to the 
economic stimulus bill, known as the American 
Recovery and Reinvestment Act (the “Recovery 
Act”), which was signed into law on February 
17, 2009. The grant program is intended to 
promote clean energy development in an 
economic environment which has limited the 
ability of tax equity investors to monetize the 
traditionally available production and 
investment tax credits.  

In addition to several other energy provisions, 
the Recovery Act included a key provision that 
provides for immediate cash grants in lieu of 
tax credits for specified energy property placed 
in service during 2009 or 2010 (or later, under 
certain conditions) (a “Section 1603 Payment”).  

Specified energy property includes property 
used for most types of renewable energy 
projects, but only tangible property that is an 
integral part of the energy-producing facility. 
For instance, if solar panels are mounted on the 
roof of a building, the building itself is not 
specified energy property. The July 9 release 
provides further discussion of qualified property 
in the context of specific energy applications. 
Under the program, in exchange for forgoing 
the production and investment credits available 
under sections 45 and 48 of the Internal 
Revenue Code (the “Code”), the taxpayer 
receives a nontaxable cash grant equal to the 

available credit. For most renewable energy 
projects, the grant would be 30% of the 
specified energy property’s basis. Certain 
geothermal, combined heat and power, and 
microturbine projects are instead eligible for a 
10% grant, with microturbine projects subject 
to further limitations. The specified energy 
property’s basis is determined in accordance 
with the general rules for determining cost 
basis for federal income tax purposes.  

While the Treasury Department is not yet 
accepting applications, guidelines and sample 
applications have been provided at 
www.treas.gov/recovery/1603.shtml. 
Applications for property to be placed in service 
in 2009 or 2010 must be submitted before 
October 1, 2011. Applications will be reviewed 
and payments made within 60 days from the 
later of the date the property is placed in 
service or the date of the completed 
application. The application requires an 
applicant to describe the project, including 
details on the nature and capacity of the 
facility, actual or projected construction, and 
how the energy will be sold or used.  

The July 9 release also clarifies several other 
issues, including: 

 If the applicant is applying for Section 
1603 Payments for multiple units of 
property that may be treated as a 
single, larger unit of property, only one 
application need be filed. 

http://www.treas.gov/recovery/1603.shtml
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 A foreign person or entity may be eligible for a 
Section 1603 Payment if more than 50% of the 
gross income of the foreign person or entity 
derived from the use of the property is subject 
to U.S. tax, or (if the entity is a controlled 
foreign corporation) included in the gross 
income of a U.S. shareholder.  

 Applicants may be permitted to assign the 
Section 1603 Payment to third parties provided 
the requirements of the Federal Assignment of 
Claims Act are met. 

 The Section 1603 Payment will not make the 
specified energy property subject to the 

requirements of the National Environmental 
Protection Act and similar laws. 

 The Section 1603 Payment will not make the 
specified energy property subject to the 
“prevailing wage rate” or other requirements of 
the Davis-Bacon Act.  

   
 

This update was authored by David G. Shapiro (+1 215 
994 2456; david.shapiro@dechert.com) and Daren R. 
Shaver (+1 215 994 2688; daren.shaver@dechert.com). 

 

For more information, please contact the authors, one of the lawyers listed or the Dechert lawyer with whom you 
regularly work. Visit us at www.dechert.com. 
 
Brussels: 

Eric Deltour  

+32 2 535 5418 

eric.deltour@dechert.com 

Rene H. Gonne 

+32 2 535 5421 

rene.gonne@dechert.com 

Pierre-M. Louis 

+32 2 535 5479 

pierre.louis@dechert.com 

Fabrice Mourlon Beernaert 

+32 2 535 5422 

fabrice.mourlonbeernaert@dechert.com 

Hong Kong: 

Michael M. Hickman  

+852 3518 4738 

michael.hickman@dechert.com 

Basil H. Hwang 

+852 3518 4788 

basil.hwang@dechert.com 

Liang Tsui 

+852 3518 4768 

liang.tsui@dechert.com 

London: 

Graham Defries  

+44 20 7184 7661 

graham.defries@dechert.com 

Daniel Gal 

+44 20 7184 7618 

daniel.gal@dechert.com 

Douglas L. Getter 

+44 20 7184 7425  

douglas.getter@dechert.com 

Andrew Hougie 

+44 20 7184 7373 

andrew.hougie@dechert.com 

Adam Levin 

+44 20 7184 7564 

adam.levin@dechert.com 

Corinna Mitchell 

+44 20 7184 7890 

corinna.mitchell@dechert.com  

Wayne Rapozo 

+44 20 7184 7671 

wayne.rapozo@dechert.com 

Luxembourg: 

Marc Seimetz 

+352 45 62 62 23 

marc.seimetz@dechert.com 

Moscow: 

Shane R. DeBeer 

Moscow: +7 495 644 1919 

London: +44 20 7184 7871 

shane.debeer@dechert.com 

Munich: 

Berthold Hummel 

+49 89 21 21 63 12 

berthold.hummel@dechert.com 

New York: 

Jay R. Alicandri 

+1 212 698 3800 

jay.alicandri@dechert.com 

Bonnie A. Barsamian 

+1 212 698 3520 

bonnie.barsamian@dechert.com 

 
Practice group contacts 

  

http://www.dechert.com/
http://www.dechert.com/lawyers/lawyers.jsp?pg=detail&id=5984
mailto:eric.deltour@dechert.com
http://www.dechert.com/lawyers/lawyers.jsp?pg=detail&id=5990
mailto:rene.gonne@dechert.com
http://www.dechert.com/lawyers/lawyers.jsp?pg=detail&id=5985
mailto:fabrice.mourlonbeernaert@dechert.com
http://www.dechert.com/lawyers/lawyers.jsp?pg=detail&id=9971
mailto:michael.hickman@dechert.com
http://www.dechert.com/lawyers/lawyers.jsp?pg=detail&id=8579
mailto:basil.hwang@dechert.com
http://www.dechert.com/lawyers/lawyers.jsp?pg=detail&id=9974
mailto:liang.tsui@dechert.com
http://www.dechert.com/lawyers/lawyers.jsp?pg=detail&id=6820
mailto:graham.defries@dechert.com
mailto:daniel.gal@dechert.com
mailto:douglas.getter@dechert.com
http://www.dechert.com/lawyers/lawyers.jsp?pg=detail&id=5309
mailto:andrew.hougie@dechert.com
mailto:adam.levin@dechert.com
mailto:corinna.mitchell@dechert.com
mailto:wayne.rapozo@dechert.com
mailto:marc.seimetz@dechert.com
mailto:shane.debeer@dechert.com
mailto:berthold.hummel@dechert.com
mailto:bonnie.barsamian@dechert.com


d 
 

 
 July 2009 / Special Alert 3 

Kristopher D. Brown 

+1 212 698 3679 

kristopher.brown@dechert.com 

Ronald R. Jewell 

+1 212 698 3589 

ronald.jewell@dechert.com 

Jeffrey M. Katz 

+1 212 698 3665 

jeffrey.katz@dechert.com 

Howard Kleinman 

+1 212 698 3567 

howard.kleinman@dechert.com 

Kenneth A. Masotti 

+1 212 649 8712 

ken.masotti@dechert.com 

Roger Mulvihill 

+1 212 698 3508 

roger.mulvihill@dechert.com 

Sang H. Park 

+1 212 698 3561 

sang.park@dechert.com 

David S. Rosenthal 

+1 212 698 3616 

david.rosenthal@dechert.com 

Glenn E. Siegel 

+1 212 698 3569 

glenn.siegel@dechert.com 

Drake Tempest 

+1 212 698 3689 

drake.tempest@dechert.com 

Mark E. Thierfelder 

+1 212 698 3804 

mark.thierfelder@dechert.com 

Derek M. Winokur 

+1 212 698 3860 

derek.winokur@dechert.com 

Paris: 

Stéphan Alamowitch 

+33 1 57 57 80 90 

stephan.alamowitch@dechert.com 

François Hellot 

+33 1 57 57 80 85 

francois.hellot@dechert.com 

Philadelphia: 

Lisa C. S. Burnett 

+1 215 994 2716 

lisa.burnett@dechert.com 

Abbi L. Cohen 

+1 215 994 2352 

abbi.cohen@dechert.com 

Ivan S. DeVoren 

+1 215 994 2759 

ivan.devoren@dechert.com 

Hope S. Freiwald 

+1 215 994 2514 

hope.freiwald@dechert.com 

Glenn A. Gundersen 

+1 215 994 2183 

glenn.gundersen@dechert.com 

John M. Ix 

+1 215 994 2995 

john.ix@dechert.com 

James A. Lebovitz 

+1 215 994 2510 

james.lebovitz@dechert.com 

David G. Shapiro 

+1 215 994 2456 

david.shapiro@dechert.com 

Washington, D.C.: 

Thomas J. Friedmann 

+1 202 261 3313 

thomas.friedmann@dechert.com 

David E. Schulman 

+1 202 261 3440 

david.schulman@dechert.com 

 
 
© 2009 Dechert LLP. All rights reserved. Materials have been abridged from laws, court decisions, and 
administrative rulings and should not be considered as legal opinions on specific facts or as a substitute  
for legal counsel. This publication, provided by Dechert LLP as a general informational service, may be 
considered attorney advertising in some jurisdictions. Prior results do not guarantee a similar outcome. 
 

d 

www.dechert.com U.S. Austin • Boston • Charlotte • Hartford • Newport Beach • New York • Philadelphia 
Princeton • San Francisco • Silicon Valley • Washington, D.C. • EUROPE Brussels  
London • Luxembourg • Moscow • Munich • Paris • ASIA Beijing • Hong Kong 
 

 
 
 
 

mailto:david.schulman@dechert.com

