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NYSE Proposes Exemption for Proxy  
Voting for Uncontested Election of  
Investment Company Directors 

 
Introduction 

On May 23, 2007, the New York Stock Exchange 
(the “Exchange”) proposed an amendment to its 
initial rule proposal to amend Exchange Rule 
452. Under the proposed amendment, any 
company registered under the Investment Com-
pany Act of 1940 (the “1940 Act”) would not be 
subject to the change to discretionary voting for 
uncontested election of directors.1 

The initial rule proposal, filed with the U.S. Se-
curities and Exchange Commission (the “SEC”) 
on October 14, 2006, called for the amendment 
of Exchange Rule 452 (Giving Proxies by Mem-
ber Organization) to eliminate broker discre-
tionary voting for the uncontested election of 
directors.2 The proposal followed recommenda-
tions of the Proxy Working Group, created in 
April 2005 by the Exchange, to review the proxy 
voting process.  

Discussion 

Under current Exchange and SEC proxy rules, 
brokers must deliver proxy materials to benefi-
cial owners and request voting instructions in 
return. If voting instructions have not been re-
ceived by the tenth day preceding the meeting 
date, Exchange Rule 452 provides that brokers 
may vote on certain matters deemed “routine” 
by the Exchange. Among the matters still con-
sidered “routine,” and thus eligible for broker-
voting, is the uncontested election of directors. 
                                                 
1  SR-NYSE-2006-92, Amendment No. 1. 

2  SR-NYSE-2006-92. 

If approved by the SEC, the initial rule proposal 
would apply to proxies relating to closed-end 
funds and mutual funds whose shares were held 
through Exchange member firms.  

The Exchange proposes to amend Rule 452 to 
eliminate broker discretionary voting for the 
uncontested election of directors, but to except 
from the amendment companies registered un-
der the 1940 Act. The proposal follows a deci-
sion by the Proxy Working Group to amend its 
initial recommendation to the Exchange and to 
recommend that such changes to Exchange 
Rule 452 not apply to investment companies.  

The Proxy Working Group made its recommen-
dation after reviewing materials submitted by 
the Investment Company Institute (“ICI”) and 
other representatives of investment companies 
concerning the difficulties such companies 
would have faced if they were subject to the 
amendment to Exchange Rule 452 making di-
rector elections “non-routine.” The Proxy Work-
ing Group relied on information submitted by 
the ICI, which included analyses about the addi-
tional costs that would be incurred by invest-
ment companies if such companies would not 
be allowed to count broker-votes in uncontested 
election for directors,3 as well as the different 
shareholder profiles of investment companies 
and operating companies, and the differing 
regulatory regimes of investment companies.  

 

                                                 
3  Investment Company Institute, Costs of Elimi-

nating Discretionary Broker Voting on Uncon-
tested Elections of Investment Company Directors 
(December 18, 2006). 
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Specifically, the Proxy Working Group considered the 
heightened problems investment companies face be-
cause of their disproportionately large retail share-
holder base and the fact that investment companies 
are subject to regulation under the 1940 Act. The 
Proxy Working Group concluded that the unique regu-
latory regime governing investment companies made 
them sufficiently different from operating companies 
that it was appropriate to treat investment companies 
differently.  

At the time of drafting this update, NYSE has not filed, 
nor has the SEC acted on the amended rule proposal. 
Assuming that the SEC will approve the initial rule  

proposal, it is scheduled to be applicable to proxy 
voting for shareholder meetings held on or after Janu-
ary 1, 2008. The status of the amended rule proposal 
remains uncertain. 
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