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A legal update from Dechert’s Financial Services and Employee Benefits and  
Executive Compensation Groups 

DOL/Treasury Request for Information on Lifetime  
Income Products 

The Obama Administration’s Middle Class Task 
Force released on January 27, 2010 a Fact 
Sheet on its proposals to help support middle 
class families.1 The Fact Sheet indicated the 
Administration was interested in “[p]romoting 
the availability of annuities and other forms of 
guaranteed lifetime income, which transform 
savings into guaranteed future income, reduc-
ing the risks that retirees will outlive their sav-
ings or that their retirees’ living standards will 
be eroded by investment losses or inflation.” 

In furtherance of this effort, the U.S. Treasury 
and Department of Labor (the “Agencies”) on 
February 2, 2010 issued a Request for Informa-
tion (“RFI”) on the use of lifetime income prod-
ucts in retirement plans. In light of the trend 
away from sponsorship of traditional defined 
benefit plans toward sponsorship of defined 
contribution plans and hybrid plans, the  
Agencies “are considering whether it would be 
appropriate for them to take future steps to 
facilitate access to, and use of, lifetime income 
or other arrangements designed to provide a 
stream of income after retirement.” The ques-
tions reflect a policy that such lifetime income 
products should be encouraged. The deadline 
for comments is May 3, 2010. 

The Agencies are seeking information on cur-
rent industry practices for lifetime income ar-
rangements, including the types of products 
offered, cost, and rates of participation. They 
have also requested suggestions for so-called 
“behavioral strategies” and/or rule proposals  
to encourage participation in lifetime income 
options. They further ask how the Agencies 
could encourage the education of employees 

                                                 

                                                

1  Middle Class Task Force, Fact Sheet: Supporting 
Middle Class Families (January 27, 2010). Vice 
President Biden released the Task Force’s full 
report on February 26, 2010. 

regarding the advantages and disadvantages of 
lifetime income products.2  

The Agencies’ questions anticipate the potential 
need for new rules or guidance to encourage 
the use of lifetime income products. For exam-
ple, IRS “qualified” pension plans are currently 
required to offer an annuity form of benefit, 
while 401(k) plans are not.3 Adding a similar 
feature into a 401(k) plan may present difficul-
ties and result in possible resistance from plan 
sponsors and participants. The required annuity 
form of distribution under current law also re-
quires that if a participant is married, the stan-
dard form of benefit must be a joint and survi-
vor annuity, and if a participant wishes to  
receive a different form of benefit, such as a 
lump sum, the participant must elect to waive 
the annuity and the participant must obtain 
spousal consent.  

 
2  The expansion of the Labor Department’s guid-

ance on plan participant education, with a focus 
on information and advice on payout options (In-
terpretive Bulletin 96-1), was a specific recom-
mendation from the ERISA Advisory Council in 
2007 and 2008. 

3  Currently, there are three main types of em-
ployer-sponsored plans (other than ESOPS and 
other stock bonus plans): (1) defined benefit 
plans, which provide a specified benefit at re-
tirement and under which employers are re-
quired to provide the funding necessary to en-
sure that the benefit can be provided, and which 
are required to offer an annuity form of benefit 
as the standard benefit; (2) money purchase 
pension plans, which are defined contribution 
plans but nonetheless also are required to offer 
an annuity as the standard form of benefit; and 
(3) other defined contribution plans, such as 
401(k) plans and other profit sharing plans, that 
are not required to offer an annuity form of bene-
fit and that typically do not do so. 
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The Agencies also want to know whether and to what 
extent to revise the safe harbor provided by ERISA Sec-
tion 404 to plan sponsors in connection with the selec-
tion of annuity providers for distribution of benefits to 
plan participants. The Agencies are inquiring whether 
this safe harbor should be revised or extended beyond 
distribution annuities, to cover other lifetime annuities 
or similar lifetime income products. 

Commenters are also requested to provide information 
on current industry practices with respect to (i) the 
utilization of lifetime income products in “404(c)” (par-
ticipant-directed) plans, advantages and disadvantages 
to offering such products in such plans and whether 
ERISA Section 404(c) could or should be amended to 
encourage the use of such products; (ii) the current use 
of default investment alternatives for these plans that 
include guarantees or similar lifetime income features 
ancillary to the investment fund, product or model port-
folio; and (iii) whether the Agencies could or should 
encourage the use of lifetime income features in con-
nection with qualified default investment alternatives for 
these plans. 

Finally, the Agencies request commenters’ views of the 
potential costs, benefits and other consequences of 
offering lifetime income products as an in-plan option, 
particularly for smaller plans.  

Notably, the RFI evidences an interest not only in  
instruments that provide lifetime income, but also in 
instruments that can provide a stream of income after 
retirement. In addition, the RFI requests information 
regarding both annuity forms of distributions and annui-
ties as investment options during the accumulation 
phase. However, current plan qualification rules relate 
to the form of distribution that will be made when a 
participant retires and takes a distribution from the 
plan, not to the investment of assets held in the plan’s 
trust for a participant’s account. An increased focus on 
lifetime income products as an investment option, in 
addition to a payment option, could represent a shift in 
plan design away from a mostly market-based focus 
back to earlier plan design approaches to retirement 
security.  

Some commenters note that lifetime income products 
are insurance products and the insurance industry is 
currently regulated primarily at the state level.4 In 2008,  

                                                 

                                                

4  See Comment Letter from Chris B. Tobe, BCAP, February 5, 
2010. 

the U.S. Treasury Department issued its Blueprint,5 
which was critical of state regulation and advocated 
optional regulation of the insurance industry on a fed-
eral level in an effort to increase efficiency and lessen 
regulatory burdens. Interestingly, the RFI did not seek 
input on whether some type of federal regulatory 
framework may be needed to support the increased 
utilization of lifetime income products the Agencies wish 
to encourage. Still, one would expect the Agencies to 
focus on issues surrounding the security of a lifetime 
payment stream and the solvency of its issuer. 

Many in the insurance industry plan to respond to the 
RFI. Still, annuities have not been that popular as distri-
bution options from retirement plans.6 Agency officials 
have been reserved, stating it is too early to predict 
what form, if any, regulations dealing with lifetime  
income arrangements might take.  

   

This update was authored by Susan M. Camillo  
(+1 617 728 7125; susan.camillo@dechert.com),  
Jeffrey S. Puretz  (+1 202 261 3358;  
jeffrey.puretz@dechert.com), Kathleen Ziga  
(+1 215 994 2674; kathleen.ziga@dechert.com), and 
Michelle E. Peters (+1 617 654 8617;  
michelle.peters@dechert.com). 

 
5  U.S. Dept. of the Treasury, Blueprint for a Modernized Finan-

cial Regulatory Structure (2008). See June 2008 DechertOn-
Point “U.S. Department of the Treasury Blueprint for a 
Modernized Financial Regulatory Structure.” 

6 Tom Lauricella, “Making Your 401(k) Last,” Wall Street 
Journal, March 1, 2010.  

http://www.dechert.com/library/FRE-FS-WCSL-SA-06-08-Department_of_The_Treasury_Blueprint.pdf
http://www.dechert.com/library/FRE-FS-WCSL-SA-06-08-Department_of_The_Treasury_Blueprint.pdf
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