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Dechert’s Cohen on Regula‐
ons Impac ng Bond Funds 

This month, BFI interviews Stephen Co‐
hen, a Partner at Dechert LLP, on regula‐

ons impac ng bond funds. Cohen has 
been focused on a number of topics in-
volving fixed-income funds, such as liquid‐
ity, repor ng, and issues involving ultra‐
short bond funds. (He will also be pre-
sen ng the “Regulatory Update” at our 
upcoming Bond  Fund  Symposium  in Los 
Angeles, March 22‐23.) Our Q&A with 
Cohen follows. 
 

BFI: Tell us about your background. 
Cohen: We have a very long history rep‐
resen ng bond mutual funds as well as 
closed end bond funds and bond ETFs as 

well. We organized some 
of the earliest municipal 
bond funds for E.F. 
Hu on in the early 
1980s…. We also helped 
launch bond funds for 
Templeton in the 1980s 
and 1990s. Currently, we 
represent a number of 

the largest bond fund groups in the in‐
dustry…. So we have a pre y rich history 
represen ng bond funds….  Per-
sonally, I've been working with bond 
funds since I started at Dechert in 2005. 
Almost every client I work with offers 
bond mutual funds, or bond ETFs or 
closed end bond funds.… As you know, I 
work with a number of money market 
fund groups and most of those by exten-
sion have ultra short bond funds or other 
bond funds.  
 

BFI: What are the big regulatory issues?  
Cohen: I think that the two major issues 
that bond funds are dealing with now are 
liquidity risk management and the re‐
por ng moderniza on rules…. These two 
new rules par cularly impact bond funds. 
With respect to liquidity risk manage-
ment, I think it’s clear that, at the me 
that the rule was adopted, the SEC was 
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very concerned about the growth of 
bond funds and the perceived liquidity 
mismatch between daily redemp ons 
offered by those funds and the ability to 
liquidate their bond holdings in order to 
meet those redemp ons. So I think li‐
quidity risk management is very much 
aimed at bond funds. 
 Repor ng moderniza‐

on is very similar to li‐
quidity risk management 
in terms of its par cular 
impact on bond funds, because bond 
funds typically hold more securi es. 
Form N‐PORT actually asks very detailed 
ques ons about the overall por olio of 
bond funds, their risk metrics, as well as 
each underlying security that a bond fund 
holds. Because bond funds hold so many 
securi es and those securi es o en 
have unique features, there is a lot more 
to think about and more answers that 
have to be provided to complete their 
Form N-PORT filings…. In many ways, 
Form N‐PORT is very similar to Form N‐
MFP in the sense that funds have to pro‐
vide informa on about each security.  If 
a fund holds thousands of securi es that 
means the fund has to provide infor-
ma on about each of those thousands of 
securi es, which can be opera onally 
challenging.  
 

BFI: What’s the current status of these?  
Cohen:  As of now, the liquidity risk 
management regula ons go into effect 
for large fund groups — defined by the 
SEC as those that have $1 billion or more 
in assets – on Dec. 1, 2018. For fund 
groups with less than $1 billion, the com-
pliance date is Dec. 1, 2019. [But] there 
have been several requests and devel‐
opments that might convince the SEC to 
modify those compliance dates. First, in 
July, the ICI submi ed a le er to SEC 
Chairman Jay Clayton.... The ICI request‐
ed that the SEC amend the rule to allow 
funds to formulate their own policies 
and procedures to determine how to 
classify investments…. The ICI also asked 

that, even if there are no amendments to 
the rule itself, the SEC at least delay the 
compliance date for the liquidity classifi‐
ca on requirement, which we o en re-
fer to as the ‘bucke ng’ requirement, by 
at least one year.  
 Next, in October, the U.S. Treasury 
issued a report and recommended post‐

poning and modifying the 
bucke ng requirement, 
and also rejected the 
“highly prescrip ve” ap‐

proach of the bucke ng requirement and 
argued for a “principles based” ap‐
proach. That report became another 
arrow in the quiver for a delay. Most re-
cently, in November, the ICI again urged 
the SEC to delay the compliance date by 
at least one year. In that le er, the ICI 
provided a formal survey data of its mem-
bers with respect to their readiness, as 
well as the perceived readiness of the 
vendors that those fund groups are going 
to use for bucke ng, to show that there 
would be difficulty mee ng the December 
1, 2018 compliance date. So stay tuned…. 
You could see something coming out any 

me, or not at all. We just don’t know.  
 

BFI: Tell us about the delay in N‐PORT. 
Cohen: On Dec. 8, 2017, the SEC issued a 
temporary final rule that provides a 9‐
month delay to the dates by which funds 
must (and the keyword here is) ‘file’ new 
Form N‐PORT on the EDGAR system. Un-
der the temporary rule, those funds that 
are subject to the original June 1, 2018 
compliance date will s ll need to gather 
and maintain all the data required by 
Form N-PORT as of the original compli-
ance and repor ng date; the required 
informa on will be subject to examina-

on by the SEC. Put another way, there is 
a delay with respect to the filing on the 
EDGAR system but not a delay with re‐
spect to actually compiling all that da‐
ta…. The key reason was the cyber secu-
rity concerns. The ICI had been raising 

(Continued on page 2) 
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that issue since the proposal stage of the 
data repor ng rules.  
 

BFI: So the public won’t see this holdings 
informa on un l the end of 2019, right?  
Cohen: Yes, because, on top of the 9‐
month delay, there is a 6‐month lag on 
the informa on being publicly released.  
 

BFI: Remind us about Third Avenue.  
Cohen: The SEC had to issue a temporary 
order to Third Avenue Focused Credit 
Fund to permit the fund to suspend the 
right of redemp on in connec on with 
the fund’s orderly liquida on. This is a 
very rare type of order that allows an 
open end fund, which allows for daily re-
demp ons, to suspend the right of re-
demp on. The background here is that 
the board of the fund sought to liquidate 
the fund following significant ou lows 
while the fund was holding illiquid securi-

es. What they did was announce that the 
fund would provide a liquida on payment 
and then the fund would establish a liqui-
da on trust to pay out the remaining as-
sets over me.... The SEC essen ally 
pushed back on that plan and required 
the fund to work with the SEC and seek 
the exemp ve relief, which, among other 
things, allowed the SEC to be more in-
volved in the liquida on process. Overall, 
I think the takeaway on Third Avenue is 
that it happened at a point in me that 
gave support to the SEC’s push for the 
liquidity risk management rules.  
 

BFI: Are there any new issues with ultra‐
short bond funds?  
Cohen: So-called “shmoney funds” [ultra-
short bond funds that look like money 
market funds] have been a focus of the 
SEC staff, especially in light of money 
market fund reforms. The SEC disclosure 

(Dechert’s Cohen from p.1) staff, which is responsible for reviewing 
new products, has been, and con nues 
to be, very focused on new short term 
bond fund disclosures. They want to 
make sure that the funds are not trying to 
market themselves as money market 
funds, without the need to value at a 
floa ng NAV out to four decimal places 
and without fees and gates. The message 
from the staff is that if you try to offer a 
short term bond fund that tries to say, 
‘We do everything in Rule 2a‐7 but with‐
out the basis point pricing and fees and 
gates,’ that’s a problem…. Taking a step 
back, there is always the concern about 
how these types of funds are marketed. 
Ultra‐short bond funds have the difficult 
task of walking that ght line of offering 
an alterna ve to money market funds, 
but at the same me making sure it is 
clear to investors that the fund is not a 
money market fund, that the NAV can 
fluctuate and that investors can lose 
money.  
 

BFI: What about cash‐like ETFs?  
Cohen: What we’ve seen is significant 
growth in the ultra‐short bond market. I 
think every manager, again, who has 
money market funds, as well as tradi on-
al bond managers, has looked at offering 
ultrashort funds or some hybrid of an 
ultra short, such as an ETF…. It’s been a 
very hot area…. You hear so much about 
ac ve versus passive and the flight to 
passive index funds, but the ac vely 
managed ultra‐short space is one that’s 
actually seen a lot of growth and one 
that is s ll able to offer a be er return 
than the indexes.  
 

BFI: Do you have any comments on the 
new Administra on?  
Cohen: I would say the regulatory envi‐
ronment is completely different than it 
was a year ago. If you recall, a year and a 
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half ago, Chair White, who was the chair 
of the SEC at the me, had a very aggres-
sive regulatory agenda aimed at the in-
vestment management industry. The 
FSOC and Treasury were also very fo-
cused on the industry. That’s just not the 
case anymore. The SEC recently issued its 
regulatory agenda and the SEC does not 
seem to be as focused on the fund indus‐
try. Overall, I think the Administra on is 
completely different than the prior Ad-
ministra on in terms of its regulatory 
focus, and, in par cular, its focus on the 
fund industry.  
 

BFI:  What about any predic ons or ad‐
vice for the New Year?  
Cohen: We’ve got a full Commission 
now. We’ve got all five Commissioners 
who have been appointed and approved 
by the Senate, so we’ll have to see how 
the two new Commissioners impact the 
Commission and its agenda, if at all…. At 
the SEC, the Chair really does drive the 
agenda, so the two new Commissioners 
may not impact the agenda very much. 
But we’ll see…. Separately, we’ve got a 
new Director of the Division of Invest‐
ment Management, Dalia Blass. We’ll 
have to see where she leads the Division, 
which is primarily responsible for over-
seeing funds.  
 I think what you can say is, ‘Now 
we've got all the pieces in place,’ at least 
from a regulatory perspec ve, which we 
didn’t have in 2017. We’ll see where it 
goes…. Like I said, I don’t expect a lot of 
new regula on in our industry. And 
hopefully, the things that the industry has 
wanted, like a delay of liquidity risk man-
agement, perhaps internet delivery of 
shareholder reports that was ini ally part 
of the repor ng moderniza on, and may‐
be some other industry‐friendly regula‐

ons, will be adopted.   


