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MÉLANIE THILL-TAYARA 

Mélanie Thill-Tayara comments on the Commission Notice of 
26 March 2021 on the referral mechanism under Article 22 of 
the Merger Regulation. In this notice, the Commission gave 
guidance on the type of transactions that are likely to be of 
interest to it, so that the transaction, even if it does not meet 
the thresholds - European or national - should be notified. 
Furthermore, in terms of predictability or legal certainty for 
companies, the question arises as to whether or not it should 
be inferred that this mechanism is essentially designed to apply 
when transactions give rise to major competition concerns that 
cannot be dealt with in Phase I. However, a number of Member 
States seem reluctant to apply this mechanism. This is particularly 
the case for Spain, which considers that this mechanism is not 
in line with its national law. She wondered whether this might 
not create a real difficulty, since a priori only the territories of 
the Member States that have joined the referral request are 
covered.

Mélanie Thill-Tayara raised the subject of coordination between 
the European Commission and the CMA in the area of merger 
control and, in particular, whether the tougher approach that 
the CMA seems to be taking is likely to have an impact on the 
Commission's analysis grid.

Finally, she asked about the planned changes to the Commission's 
simplification efforts for mergers that do not raise competition 
concerns: which transactions would be eligible, what would 
be the review timeframes or what information would be requested 
from the parties.

LAURENT FLOCHEL 

Laurent Flochel underlined the importance of harmonised 
treatment of certain cases, starting with merger control. For 
example, the case of the most favoured nation clauses concerning 
hotel reservation platforms has served as a reminder of the 
importance of a single treatment by the Commission. In the 
DMA there is a proposal that would create an obligation for 
gatekeepers to inform the Commission if they acquire a competing 
platform. The aim of this provision is to combat the phenomenon 
of killer acquisitions. He therefore wondered about the link 
between the DMA and Article 22. 

The revision of the guidelines on the definition of the relevant 
market is one of the reforms needed in view of the increasing 
digitalisation of the economy, but also the geographical extension, 
internationalisation and interconnection of markets. Laurent 
Flochel therefore wondered what these guidelines should 
provide for, what it is possible to anticipate and how they should 
be modified. 

GUILLAUME LORIOT 

Guillaume Loriot pointed out that the evaluation of the system 
based on turnover thresholds, provided for by the 2004 Merger 
Regulation, confirmed that this mechanism generally works 
well. However, a certain number of operations are likely to 
create competition problems even when one of the parties 
does not exceed the turnover threshold criterion: these are 
cases where the target has a very high competitive potential, 
which can happen in particular in the digital or pharmaceutical 

OPENING DISCUSSION 

Marie de Monjour drafted the following synthesis for Concurrences. The views expressed in this presentation are those of the speakers and do not necessarily represent those of the institutions to which they are affiliated.
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sectors. The idea here is therefore to use what already exists, 
i.e. the corrective referral mechanism of Article 22, including 
in cases where the transaction does not meet the national 
jurisdictional thresholds. For an Article 22 referral, several 
conditions must be met, including the fact that there is a threat 
to competition and a transnational dimension. In practice, 
transactions that do not exceed the thresholds are typically 
targeted as "killer acquisitions", i.e. the acquisition by dominant, 
or at least very important, players of companies that are not 
yet making sales but have strong competitive potential in the 
markets where they are active. 

Under Article 22, there is no obligation for a referral by a Member 
State. Once referred, the Commission is obliged to examine 
the effects of a merger in those Member States that are parties 
to the referral. Once competition problems are identified, 
remedies must be put in place to address them, possibly 
beyond the Member States concerned if the markets are 
supranational. Digital technology is obviously one of the sectors 
concerned, but this policy must remain flexible in order to be 
able to deal with all competition problems in many sectors. 

Guillaume Loriot pointed out that the first objective of Article 
12 of the DMA on merger control was to enable future 
regulators to be kept informed of the scope of activity of 
access controllers subject to the Regulation in order to ensure 
that all acquired services could be covered by the obligations 
under Articles 5 and 6 of the DMA. In addition, the information 
mechanism should be sought to be articulated and used as 
part of one of the information elements of Article 22 in order 
to be able to enforce the DMA. 

To Laurent Flochel's question on the revision of the guidelines 
on the definition of the relevant market, Guillaume Loriot indicated 
that the Commission had sought to carry out an evaluation. 
Two main points were therefore addressed, that of digitalisation 
and that of the geographical dimension of the markets. First 
of all, the development of digital technology has brought to 
light new phenomena that did not exist when the first guidelines 
were adopted in 1997. The Commission's approach is to try 
to reflect actual practice in order to give more predictability to 
market definition. Secondly, the geographical dimension of 
market definition is also being debated in order to take into 
account the globalisation of the economy.

A number of merger cases are being examined by the Commission 
as well as in other jurisdictions, notably the CMA. Guillaume Loriot 
noted that cooperation with the CMA is working well, following 
the tried and tested mechanisms of cooperation with third country 
jurisdictions (outside the EU). He emphasised that there is no 
race between authorities to see which one is the toughest; at 
EU level, the guiding principle is that of objective and impartial 
examination, in accordance with the rule of European law. 

The Commission focuses its work on cases that raise competition 
concerns, and wishes to facilitate the examination of cases that 
do not raise competition concerns. Thus, in 2022, the Commission 
will open a consultation based on four main pillars which are to 
extend, clarify and simplify the simplified procedures; facilitate 
the treatment of the simplified procedure by having a so-called 
super-simplified procedure for joint ventures; a simplification of 
the process for cases that go through the normal procedure; and 
the introduction of a broad public consultation upstream. 
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PANEL 1

MARJOLEIN DE BACKER 

Marjolein De Backer defined FDI controls as a national security 
tool focused on screening foreign investments in certain sectors 
that may affect national security. In the US, the Committee on 
Foreign Investment in the United States (CFIUS) has the ability 
to review transactions that pose potential security risks. FDI 
screening mechanisms introduce an additional regulatory 
approval requirement to merger control filings. In order to obtain 
FDI approval, it may be necessary to introduce remedies in the 
same way as for merger control. In Europe, the new regulation 
for the screening of foreign direct investments in the Union 
came into force in 2020. It aims to establish a system of 
cooperation between existing regimes, both between the 
member states themselves and between the Commission and 
the member states. The main principles established in this 
regulation revolve around the confidentiality of information, 
transparency, the possibility of appeal, as well as preventing 
any discrimination based on the origin of the investment. The 
evaluation report of this regulation published by the Commission 
has shown that since its entry into force, new Member States 
have adopted national security screening and others have 
expanded their existing regimes to new sectors. 

MARIE-ANNE LAVERGNE 

Marie-Anne Lavergne highlighted the specificities of the 
French FDI screening system. At the French level, it is possible 
to observe that M&A professionals pay particular attention 
to FDI Screening, as FDI authorizations are included in the 
sales contract as a suspensive condition. The purpose of 
this control, in France, is to protect public security, public 
order and the interests of national defense. The FDI screening 
mechanism applies only to a limited number of sensitive 
sectors defined in the regulation and for specific transactions, 
such as the acquisition of control, acquisition of a line of 
activity, and acquisition of more than 25% of voting rights in 
a French company. The decision is taken by the Minister of 
Economy and is issued upon completion of a rigourous 
interministerial review procedure led by the French Treasury, 
which gathers the expertise needed to assess the potential 
effect of the investment on public security. There have been 
two important events in France in 2020. First of all, the FDI 
screening was reformed in 2020 by the PACTE law to adapt 
the French system to new emerging risks, and to the new 
economic and technological realities. This reform made the 
control more efficient, increasing the transparency for foreign 

MERGERS & FDI SCREENING:  
POLITICS AND POLICY INTERPLAY

5  9TH GLOBAL MERGER CONTROL CONFERENCE 2021  



investors, and simplifying the administrative process. Then, 
in the same year 2020, the EU cooperation mechanism came 
into force and requires France to notify other Member States 
and the European Commission of FDI transactions carried 
out by non-EU investors in sensitive sectors. This cooperation 
mechanism at the EU level interacts smoothly with the French 
FDI screening procedure. However, the decision to authorize, 
or deny, a FDI in France is still solely in the hands of the 
French Minister of Economy.

France made sure to set up a FDI screening regime that is as 
transparent as possible, by defining clearly in the legislation 
the scope of the screening and the procedure itself. The French 
Treasury is now going one step further by planning to issue 
guidelines on some technical law provisions in S1 2022.

In France, FDI control and merger control are two distinct 
procedures, with two distinct authorities (the French Treasury 
is in charge of FDI control while the French Competition 
Authority is in charge of merger control) and they have nothing 
in common. According to her, this guarantees transparency, 

as each decision is associated with only one goal. There is 
no exchange between the French Treasury and the French 
Competition authorities on individual transactions, and any 
information given by the investor during the FDI screening 
procedure is kept highly confidential. 

Marie-Anne Lavergne says she has never come across a 
case where FDI and merger mitigation measures were 
contradictory. Four kinds of remedies can be attached to an 
authorization in the context of the FDI control, and are listed 
in the regulation. Mitigation measures are always proportionate 
to the risk for public security that has been identified. First, 
remedies can be adopted to make sure the sensitive activities 
keep being carried out in France. The second kind of remedy 
is the protection of information and know-how that is associated 
with sensitive activities. The third kind of remedy lays down 
a reporting procedure to the administrative authority by the 
investor regarding the way sensitive activities are carried out, 
and mitigation measures enforced. The fourth kind of remedy 
deals with governance measures, implemented in the French 
company to protect public security.
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CÉLINE DARRIGADE 

Céline Darrigade underlined that competition law and FDI are 
completely different. Under FDI, the notification trigger is not 
related to a materiality threshold but rather to the sectors that 
could potentially be affected by the transaction. The majority of 
FDI authorities have listed as sensitive sectors such as defense, 
critical infrastructure, agriculture, data processing, etc. However, 
each FDI authority has its own definition of what is included in 
a sector, and we can regret a lack of harmonization there. 
Moreover, the reasoning for FDI is not the same as for merger 
control. Indeed, in the context of FDI, the analysis is more 
particularly focused on the impact that it may have on national 
security, public order, or on the national strategic interest. Finally, 
the last main difference between FDI and merger control concerns 
the authorities. The analysis of FDI is part of a ministry, which 
highlights a certain degree of political involvement in this analysis, 
whereas merger control is carried out by an independent 
competition authority. 

According to her, for companies, the biggest challenge relates 
to the predictability of the outcome of an FDI filing. In merger 
control, there are Guidelines and extensive case law detailing 
and applying the criteria and the analysis of a transaction from 
a competition perspective (input / customer foreclosure, buyer 
countervailing buyer power, etc.). In that perspective, the FDI 
control is different, as there are no specific guidelines, the 
criteria that are being used by the authority to assess a transaction 
are not known, and the decisions are not being published. 
Therefore, it is difficult, from a company perspective, to predict 
the outcome, whether remedies could be imposed, and globally 
speaking to gather a certain “FDI intelligence”. Thus, transparency 
there would be appreciated.

FERNANDO JIMÉNEZ 

Fernando Jiménez, from an economist's perspective, pointed 
out that goals and effects of competition and foreign direct 
investment are very similar. Although FDI tend to reinforce 
domestic competition, certain national interests need to be 
protected that are exceptions to the market dynamic and private 
initiative. According to him, the main challenge is to find the right 
balance between protecting a legitimate national interest without 
discouraging foreign investment. Moreover, according to him, 
when the French Treasury and the French Competition Authority 
interact, they have to find the most efficient way to try to diminish 
the cost of intervention.

Christof Schoser presented the Commission's approach to merger 
control and FDI. Like Céline Darrigade, he considers that these 
two processes are, for the most part, different, both in terms of 
procedure and substance. However, the Commission is an 
exception in that it deals with both FDI and merger control, the 
former normally being handled by a ministry and the latter by a 
competition authority. Within the Commission, DG TRADE is in 
charge of FDI control and DG COMP is in charge of merger control.

According to Christof Schoser, the idea of the new proposal 
regarding the control on foreign subsidies, which is now being 
negotiated, is to have a separate instrument, that is not only 
limited to mergers, but applies to all market situations 
Concentrations however do play a particular role because very 
large transactions would have to be notified to the Commission 
to see if a foreign subsidy is involved. Indeed, there can be a 
case that a merger notified under the Merger Regulation would 
at the same time need to be notified under the foreign subsidies’ 
regulation. 
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PANEL 2

CLEMENS YORK 

Clemens York pointed out that the European reform of merger 
control procedures has been described by some as the most 
ambitious that the European Union has seen since the adoption 
of the Merger Regulation in 2004. According to Clemens York, 
one of the objectives of the reform is to bring additional categories 
of cases within the scope of the simplified procedure. It is also 
important to highlight the change in policy regarding the 
implementation of Article 22 of the Merger Regulation. As has 
been explained, the objective of this change in the Article 22 
procedure is to encourage Member States to notify the 
Commission of certain transactions that do not meet the EU 
merger thresholds, even if they do not have the competence 
to review the cases in the first place. Current notable cases in 
the context of Article 22 EUMR include Illumina/Grail and 
Facebook/Kustomer.

SIMON GENEVAZ 

Simon Genevaz first presented the prior approach to Article 
22 referrals. Originally, the purpose of this article was to allow 
the Member States that did not have national merger control 
rules to nevertheless refer cases to the European Commission. 
As merger control rules were thereafter widely adopted across 
the EU, the Commission did not encourage Member States 
that did not have jurisdiction to review a merger under national 
notification thresholds to request a referral under Article 22. 
However, developments have taken place in recent years, 
notably with the growing importance of digital services and 
large platform-type companies, which rely on new business 
models. There has also been the development of the phenomenon 
of killers acquisitions, as well as the concern that certain 

transactions targeting certain companies that have a low or 
no turnover in the EU but are very innovative and/or play a very 
important competitive role but would escape any merger review 
because the jurisdictional thresholds, most of which are 
expressed in terms of turnover, were not reached. 

In March 2021, a Commission Staff Working Document was 
published which generally finds that the merger control thresholds 
are effective and that, together with the referral system, have 
allowed the Commission to review the most important 
transactions in the European Union. However, the Staff Working 
Document also found that, in a limited number of cases, the 
thresholds were not met in transactions targeting certain 
competitively significant companies with low turnover, that may 
have merited an EU review. This finding covers mergers in the 
digital, pharmaceutical, biotech, and certain industrial sectors. 
This goes beyond simple killers acquisitions. These elements 
have led the Commission to adjust its approach because the 
political justification for not giving Article 22 its full effect was 
no longer valid, as we are now seeing a series of cases that 
simply did not exist ten years ago and which would merit EU 
scrutiny but may not be notified anywhere. As a result, the 
Commission will no longer discourage Member States from 
requesting Article 22 referrals for cases over which they do not 
have jurisdiction. 

The Commission also published a Guidance document last 
March which defines categories of cases that could be considered 
under this new approach. From now on, the objective is to 
ensure that this new system is as effective as possible. The 
Illumina/Grail case is the first and only case that has been 
referred to the Commission under the new approach at this 
point in time. The Commission considered the referral appropriate 

RECENT MERGER CONTROL INITIATIVES: 
WHAT TO EXPECT?
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in this case because Grail's competitive importance was not 
reflected in its turnover, as evidenced by the transaction’s very 
high value, and the game-changer innovations of the target. 

On Molly Herron's comment about the absence of a local nexus 
test in the Commission’s Guidance on Article 22, Simon Genevaz 
indicated that the test is already provided in the Merger 
Regulation. Article 22 referrals require that two conditions be 
met, namely the need for the case to affect trade between the 
Member States and the need for it to threaten to significantly 
affect competition in the territory of a Member State making 
the request. This is therefore the nexus test for Article 22, which 
is referred to in the Notice on referrals.

Concerning the uncertainty for companies created by the 
Commission’s new approach, Simon Genevaz indicates that 
companies, in examining prospective transactions, could rely 
on the Commission’s existing decisional practice under Article 
22, as such cases can provide useful guidance on the type of 
cases that we believe generally merit review. Further, he added 
that Article 22 referrals were rather exceptional under the 
previous approach and that there is no reason to believe that 
this should change with the new one. 

On the issue of predictability in the context of the M&A process, 
Simon Genevaz indicated that DG Comp services were ready to 
provide ad hoc guidance for companies, as it has been doing 
so for years for jurisdictional consultations. Companies should 
approach the Commission as early as possible in the process 
either to obtain the indication that a potential transaction should 
fall under the new approach to Article 22, or, on the contrary, to 
obtain comfort that it will not. Thus, the Commission's objective 
with this practice is to establish a system of self-assessment with 
the possibility of consulting the Commission in case of doubt.

ETIENNE CHANTREL 

Etienne Chantrel pointed out that there is a merger control 
deficit and they consider that the Authority must do something 
about it and that merger control is the right tool. Thus, in 2017, 
the Authority opened a public consultation and presented 
different options, such as a more thorough use of Article 22 or 
to use a transaction value threshold. Although there was no 
change in policy in France, the Authority advocated the 
introduction of a right of evocation. At the European level, the 
Authority has also advocated the need for a reform of the Article 
22 procedure in order to strengthen the control of certain 
mergers. However, this new tool raises a number of important 
challenges and practical considerations. Much work must 
therefore be done on information exchange, particularly as 
exchanges will take place between companies and regulators 
as well as between the Commission and national authorities. 
At present, this is being discussed in some working groups.

MOLLY HERRON 

Molly Herron, from the perspective of a large pharmaceutical 
company, stated that they are careful with each of their 
transactions that include non-revenue businesses. So, what 
they see as important from their perspective is to be able to 
ensure a predictable and certain process in which they know 
when they need to file and how long the process will take. The 
first question a company asks itself throughout the transaction 
is when they can close without violating competition law. For 
them, this new procedure will create uncertainty because it 
does not allow them to know exactly which transactions will 
be subject to referral and review under Article 22. The latter is 
therefore neither predictable nor certain. 

The pharmaceutical sector is interested in innovative assets 
that they believe have the potential to be effective and bring 
new treatments to patients.

Another challenge they face is timing. In their view, the procedure 
in place in the US is very clear on this issue, however in the 
context of a possible section 22 referral, the timing can change 
completely from one transaction to another. The mere 
announcement of the transaction is not sufficient to trigger the 
15-day period. It is not clear what triggers it. 

According to her, it would be useful, with this reform, to ensure 
more advice, more information and more transparency in the 
decision-making process.

Molly Herron, indicated that from the in-house practical 
perspective what is important is predictability on where you 
need to file and how long the process will take, which is key 
for the business teams when planning and implementing deals. 
What is challenging for corporates is not the fact of having to 
make filings (which are routinely made in the US in relation to 
transactions involving targets which do not yet generate any 
revenue, with a straightforward filing and review process), it is 
uncertainty about whether deals not notifiable in Europe under 
existing thresholds will be subject to review under Article 22 
and the timing implications of this.

She noted that it is welcome that the Commission has been 
careful to emphasize that Article 22’s renewed use is designed 
to be exceptional (and selected as the solution to avoid 
unnecessary red tape for the majority of transactions). However, 
the position of uncertainty as to whether there may be a referral 
remains, as does the unpredictability in timelines. This is in 
particular given that it is not clear what will satisfy the “made 
known” requirement to start the 15-day period for an NCA 
decision, other than a detailed briefing paper. That means a 
referral could come late in the lifetime of a deal (including 
post-closing).
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In her view, further guidance, including examples on a no-names 
basis of the outcomes of consultations on whether transactions 
are referral candidates, would be welcome. 

NICOLA TOSINI 

Nicola Tosini pointed out the trade-off underlying the choice 
whether to change the notification thresholds enshrined in 
Art. 1 of the Merger Regulation or to work around them by 
exploiting Art. 22. On the one hand, there is the imprecision 
that any threshold-based assessment inevitably suffers from, 
including both the possibility of overlooking potentially problematic 
merger projects and the possibility of having to notify projects 
that are unlikely to be problematic. On the other hand, there 
is the effort of having to run a (preliminary) competitive assessment 
for each merger project, as foreseen by Art. 22. What is more, 
Art. 22 does not only replace a threshold-based jurisdictional 
assessment with a (preliminary) substantive jurisdictional 
assessment, but it also does so precisely in cases where the 
substantive assessment is likely to be particularly complex, 
because the theory of harm will likely involve either the loss of 
potential competition or anticompetitive foreclosure.

As a result, while economists have traditionally advised the 
parties on the competitive assessment of notifiable merger 

projects, economists are now being brought into the M&A 
process at an earlier stage, to contribute to the jurisdictional 
assessment already. This might contribute to identifying a 
notification risk or persuading the Commission that no referral 
is needed. However, because of possibly little available time 
and resources, the scope for own economic analysis will be 
limited and emphasis may be put on the review, from an 
economic perspective, of readily available information, including 
ordinary-course documents and transaction-related documents 
that shed light on the rationale for the transaction, as well as 
its valuation and the underlying assumptions.

MIKE COWIE 

Mike Cowie stated that under the Biden administration there 
may be less emphasis on economics, less econometrics, less 
use of economic models. We may see more emphasis on 
senior management documents. For example, the FTC, in a 
recent case against Facebook, questioned Facebook's acquisition 
of Instagram and WhatsApp. This case is based heavily on 
Mark Zuckerberg's emails and not on economic or pricing 
analysis. In the US we see more and more deals that are based 
on emails including some that are speculating about what might 
happen in the future. So, in the US, in this area, we are seeing 
more cases based sometimes on just a few emails. 
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PANEL 3

LAURENCE BARY 

Laurence Bary underlined that the notification thresholds, the 
procedures as well as the guidelines for the substantive appraisal 
of mergers on which companies used to rely have been 
significantly altered by the new initiatives in merger control 
worldwide. Thus, in this uncertain environment, hearing the 
point of view of the companies going through it all and the 
strategies they are putting in place to cope with these changes 
is essential. Three topics will be discussed: the increasing 
burden that merger control review imposes on companies, 
merger control challenges in an international environment and 
substantial assessment of the transactions.

GRANIA HOLZWARTH 

Grania Holzwarth said in her company, Deutsche Telekom, 
they had experienced an increasing burden in merger procedures. 
For one, they are experiencing longer timelines, where deadlines 
of up to one year are too long for fast-moving markets. For 
example, the last merger that took place in the Netherlands 
started with a pre-notification period of five months, when the 
Commission already had some knowledge of the market, and 

they also had to deal with stop the clocks that led to a procedure 
that lasted twelve months from signing to closing, - a case that 
in the end, did not pose any problem or need any remedy. 

In these proceedings, according to Grania Holzwarth, the 
disproportionate demands for documents are probably the 
biggest burden on companies. For example, in the Dutch 
merger mentioned above, more than 30 million documents 
had to be processed. But obviously, there also has been an 
increase in burden for the Commission as the growing length 
of the decisions show. 

To reduce the burden, preliminary discussions between the 
parties and the Commission may help to zoom in on more 
targeted information collection. In general, she believes an early 
engagement between parties and Commission is beneficial to 
try to focus on the essential problems of the cases at hand.

KELIG BLORET-DUPUIS

Kelig Bloret-Dupuis stated that when a transaction involves 
retail markets the two main difficulties are the burden on the 
one hand and the impact on the timing and outcome of the 
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review on the other. Indeed, in this setting, you have to find the 
appropriate data to define several ranges to have the appropriate 
local dimension of the market and try finding the appropriate 
set of data to have a chance to satisfy all the approaches tested 
by the Commission. However, these canvasses take time. 
According to Kelig Bloret-Dupuis, one solution to make it easier 
for companies and prevent this exercise at the local level from 
becoming a never-ending process would be to put in place a 
limited list of approaches and tests that could be used by the 
authorities to make the parties more efficient and the process 
clearer. Another improvement could be to indicate references 
for data that can be used at the European level to prepare and 
handle these local assessments properly. 

The contributions of third parties to the transaction are decisive 
evidence that is used by the Commission. According to Kelig 
Bloret-Dupuis, this reflects a fair balance between the information 
provided by the companies involved in the transaction and the 
information provided by other companies in the same market. 
However, third parties are not necessarily required to provide 
any evidence to support their statements. Thus, the objectivity 
of the answers is questionable, and to improve it, the authorities 
should only consider third-party information when it is 

documented or allow the parties' lawyers and/or economists 
to review the questionnaire in advance before it is released to 
the market.

The multi-jurisdictional analysis is one of the challenges facing 
companies today. More and more authorities multiply their 
interventions scope, even after the closing of the transaction 
or before, when the merger control thresholds are not met. 
So, we see that the clear future of merger control thresholds 
is something that is fading a little. However, the market players 
need clear rules to ensure they (i) comply with, and (ii) can 
assess properly their growth strategy, especially for European 
players. In this context, when considering the European 
Article 22 procedure, there should be clear criteria on the 
strategic sectors and activities that would be covered or 
affected by this article. 

In the context of the substantial assessment challenge, there 
is this tendency to consider vertical mergers as problematic 
as recent mergers in some jurisdictions. Combined with the 
absence of consideration of efficiencies, this gives the impression 
that there is no willingness to try to consider the positive effects 
of a merger.
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1	� Belinda Bagge, Legal Director, Competition 
and Regulatory Law, BT, London 

2	� Esther Bitton, Head of Antitrust and Head  
of Legal & HR for the Procurement Business 
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3	� Kelig Bloret-Dupuis, Head of Competition 
Legal Department, EssilorLuxottica, Paris 
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5	� Nick Woodrow, Head of Competition Law, 
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BELINDA BAGGE 

Belinda Bagge acknowledged the points Kelig Bloret-Dupuis 
made earlier and noted that for third parties the burden before 
the CMA can be quite high. For example, third parties have had 
to, in a very short period, provide a significant number of 
documents (including requiring reviews of executive committees, 
the board of directors etc). Third parties to a merger are not 
necessarily able to do this i.e., might not have an internal team/
external support for the merger given they are not a party to the 
merger (especially if they are not complaining or advocating for 
the merger and have no strong position). When a third party is 
asked to share some of its documentation, people must be 
asked to invest in this work even though it is not particularly 
relevant to their business. 

According to Belinda Bagge, many of the criteria already present 
in the guidelines on the material assessment of mergers are still 
relevant. However, she would like to focus in particular on the 
fact that merger control authorities can place significant weight 
on quantitative assessments that focus on a rather static (short 
term) analysis of price impact. It is important for merger control 
authorities to appropriately weigh those factors alongside more 
dynamic and longer-term factors - such as the impact and 
benefits of investment and innovation. These factors can lead 
to real consumer benefits.

ESTHER BITTON 

Esther Bitton highlighted that the French Competition Authority 
adapted very quickly to the health crisis. Moreover, the simplified 
procedure is a major development put in place by the French 
Authority. However, as far as the standard procedure is 
concerned, according to Esther Bitton, there are no longer any 
easy cases. Given the economic context, companies were 
expecting that antitrust review process be accelerated. This is 
not true at all. Even when the authorities grant derogations to 
the standstill obligations for failing firms, the subsequent 
investigations are incredibly long. As an outside observer of 
the Mobilux Group (BUT)/Conforama case, she notes that the 

case was notified in July 2020 and is still in the middle of phase 
II of the investigation.

Concerning FDIs, Esther Bitton is convinced that it is important 
to protect European champions and the new rules go in the 
right direction. However, companies need more clarity on the 
way governments intend to intervene as the pandemic has 
shed new light on the strategic sectors of our economy. If you 
take the Carrefour/Couche Tard episode, it came as a surprise 
to external observers that a transaction in the retail industry 
be blocked by the French government.

NICK WOODROW 

Nick Woodrow pointed out that if risk is easily identifiable in 
merger transactions, it is relatively simple to agree on how to 
share that risk. However, if the risk is unclear or very uncertain, 
it becomes very difficult to agree how to share that risk in a 
reasonable way. This is particularly what can be established from 
the Article 22 procedure. 

With regard to IDFs, there are two types of uncertainties, one is that 
many of the rules on products, markets and industries are uncertain, 
and the second is uncertainties relating to the substantive assessment. 
In both cases there is a need for more clarity and guidance.

Like Simon Genevaz, he argues that the Article 22 procedure 
should only be applied in exceptional cases. In his view, this 
should apply in particular to killers’ acquisitions and not to 
acquisitions by large players as drafted in the March 2021 
Communication.

According to him, it is important that regulators and competition 
authorities have an open mind about cases. In addition, it is 
necessary for regulators to recognise the evolution of markets, 
which are changing rapidly. So, if some companies are considering 
mergers in 2021 and 2022, one of the key points will be to think 
about efficiencies in terms of accelerating the deployment of the 
next generation of technologies and how this will impact on 
consumer offerings. 
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ISABELLE DE SILVA 

Isabelle de Silva gave an overview of what has taken place during 
her term as Chair of the French Competition Authority, but also 
looked to the future. According to her, merger control has 
undergone a real change in recent years. One of the big questions 
was whether there was under enforcement or over enforcement 
by the authorities. With her teams, they have worked on the 
implementation of new tools relating in particular to the control 
of foreign investments, the new control that is being put in place 
for foreign subsidies, as well as on the reform relating to Article 22 
and the DMA. 

First, in 2017 the Authority launched a consultation with 
stakeholders on whether the French merger control framework 
should be reviewed to determine whether it was looking at too 
many or too few mergers. After this consultation, it was concluded 
that in France the thresholds were well positioned, whereas 
Germany looks at many more cases than the French system and 
is therefore tightening its thresholds. However, there was a great 
deal of debate as to whether the Authority was failing to examine 
certain mergers considered to be below the established thresholds. 
In this context, proposals have been made, inter alia, to add a 
targeted review, to examine a number of targeted mergers. This 
includes a proposal to amend Article 22 of the Merger Regulation. 
This reform work was carried out in correspondence with proposals 
from other countries as well as the European Commission and 
resulted in this approach which consists of looking at transactions 
below the thresholds in order to be able to examine them, even 
when these transactions are not notifiable in France. 

This reform has raised many questions, in particular as to the 
way in which these mergers should be examined, especially in 
the digital field. Under the current law, it is already necessary to 
deepen this control significantly. This was done in particular in 

the SeLoger/Logic-Immo case, since in this decision an elaborate 
analytical grid was applied to determine how to analyse a merger 
on a two-sided market, a platform market, etc. The vision that 
was followed in this case was that of a merger in a digital 
environment. So the vision that was followed by the Authority 
and by the Commission was to find a straight line for effective 
merger control. That is why France did not turn to the system of 
control based on transaction value thresholds. Today, we find 
ourselves at a crossroads with the Illumina/Grail case, which will 
determine whether this targeted control approach is validated 
by the Court on the basis of law. 

According to Isabelle de Silva, another important element in this 
merger control is to make targeted progress on the knowledge 
of acquisitions by large digital platforms. This had been suggested 
at national level by the obligation for structuring platforms to 
inform the Commission of their acquisitions. This proposal will 
be given concrete form in the DMA with Article 12, which builds 
a bridge with Article 22 of the 2004 Regulation. This will enable 
the competition authorities to deal with a new field of merger 
operations that may have a significant impact on the market.

Another point that needs to be underlined is the importance of 
the procedure and what is required from companies. The Authority 
has lightened the burden on companies in terms of the information 
they have to provide in a merger case, focusing on more targeted 
information. Moreover, companies must be vigilant in the 
implementation of these transactions, which can expose them 
to very heavy penalties.

Thus, merger control is an essential tool that must be adapted 
to ensure that all important cases are seen. According to her, 
a small number of cases should be seized and examined in 
depth. For example, the French Authority often has 5 to 10 cases 
in a year. 
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VIDEOS
During the conference some of the speakers summarised their speeches in short videos. These 
can be watched at concurrences.com (Conferences > 3 December 2021).

�Christof Schoser
Head of Task Force  
Third-Country Subsidies, DG COMP, Brussels

Mike Cowie
Partner, Dechert, Washington D.C. 

Marie-Anne Lavergne
Head – Foreign Investments Control,  
French Treasury (DG Trésor), Paris 
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