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Proposed Legislation: Plan Asset Rule 
 

The U.S. Senate recently passed a bill that would 
effect a number of pension-related changes. 
However, the bill does not contain any provisions 
that would modify the ERISA plan asset regula-
tion. The U.S. House of Representatives, on the 
other hand, has been considering for some time 
a bill that does contain provisions that would 
modify the ERISA plan asset regulation. This bill 
was passed by the House on December 15, 
2005. 

Under the House bill, the threshold of benefit 
plan investor participation at which a fund’s as-
sets would be deemed to constitute plan assets 
would be raised from 25% to 50%. The testing 
would still be done on a class by class basis, and 
the testing still would exclude “controlling per-
sons.”  

Another change from current law under the bill is 
that if the 50% threshold is reached or ex-
ceeded, only the percentage of the fund’s assets 
held by benefit plan investors would be treated 
as plan assets (e.g., when the fund invests in 

another fund). Further, the bill would change the 
definition of “benefit plan investor” to mean only 
plans subject to Title I of ERISA or Section 4975 
of the Code; thus, the bill would change who is a 
“benefit plan investor” and would exclude non-
U.S. plans and U.S. governmental plans. There-
fore, if this provision of the bill were to become 
law, funds would no longer have to identify plans 
not subject to Title I of ERISA or Section 4975 of 
the Code. 

It is anticipated that the proposed legislation will 
be taken up in committee early in 2006. How-
ever, at this point, since the plan asset-related 
provisions are not contained in the Senate bill 
there still is a significant question whether any 
such provisions will be a part of any legislation 
that ultimately is passed and signed by the 
President. 

   

This update was authored by Susan M. Camillo  
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For further information, contact the author, one of the attorneys listed or any Dechert LLP attorney with 
whom you are in regular contact. Visit us at www.dechert.com/employeebenefits or 
www.dechert.com/financialservices. 
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