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Ninth Circuit Defines Antitrust Standard  
for Bundling  
 
The antitrust rules governing bundling, the 
sale of a group of products at a discount to 
customers purchasing the entire bundle, have 
long been unclear, particularly after the Third 
Circuit’s decision in LePage’s v. 3M. While 
bundling is a common practice, the circum-
stances in which it might carry a serious anti-
trust risk have never been clearly defined, and 
an adverse verdict, though rare, could result 
in exorbitant damages. 

The Ninth Circuit’s recent decision in the 
PeaceHealth case adopts a relatively straight-
forward standard toward bundling that is 
likely to be adopted by other courts: a bun-
dled price is legal if, when the total discount 
is attributed only to the product that less di-
versified competitors are trying to sell sepa-
rately, the resulting price is above the seller’s 
average variable costs for that product. That 
is, a bundled discount is legal if an equally 
efficient competitor making only one or some 
of the bundled products could meet it without 
selling at a loss (i.e., a price below its average 
variable costs). 

The PeaceHealth Decision 

PeaceHealth neatly presented the bundling 
issue. Two firms operated hospitals in a rele-
vant market: PeaceHealth, with three hospi-
tals, and McKenzie, with only one. Both firms 
provided primary and secondary care, but 
only PeaceHealth provided tertiary care. In-
surers therefore had to contract with Peace-
Health to obtain tertiary care for their insur-
eds. PeaceHealth offered a discount to insur-
ers that made it their only preferred provider 
for all three levels of hospital care.  

The Ninth Circuit’s Test for Anticompetitive  
Bundling 

If you hypothetically applied the entire discount in your bun-

dle to one of the products in that bundle, would the resulting 

hypothetical price be lower than your variable costs for that 

single product? For example, if you offer a $2 discount to 

customers who buy a bundle of four of your products, and you 

offer to sell one of those products separately for $2.50, would 

the imputed net price for the single product bought separately 

($2.50 - $2.00 = $.50), be above your variable cost of mak-

ing that product? 

Questions to Consider When Designing a  
Bundled Sales Package 

While not discussed in PeaceHealth, other questions may 

be relevant to a judicial decision, and consequently to 

legal advice, on bundling. 

Q. Is the discount for the bundle roughly equal to what you 

save by selling your products in a bundle rather than sepa-

rately?  

The saved costs relevant to this calculation include all 

costs that can be attributed to making a bundled sale 

rather than separate sales of individual products. They 

include lower transactions costs (less time negotiating a 

sales agreement, preparing a shipment, etc.) and 

economies of scope (using available production facilities 

to make gadgets as well as widgets).  

Q. What is your market share? 

Like many other competitive practices, bundling is less 

likely to raise antitrust concern if practiced by a firm 

facing competitors with significant shares of the market.  

Q. Do you have competitors who could not respond with their 

own bundled product? 

Regardless of market shares, if your competitors are able 

to create their own bundle of products to compete 

against yours, there is less likely to be antitrust concern.  
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McKenzie couldn’t match PeaceHealth’s bundled dis-
count as it didn’t offer all levels of care.  

In reaching its decision, the Ninth Circuit reviewed the 
leading appellate decision on bundling, LePage’s v. 3M 
(3d Cir. 2003), criticism and commentary related to 
that decision, alternative standards proposed by the 
parties in the PeaceHealth case, and the amicus briefs 
the court had, in an unusual step, requested from 
anyone interested. The court also considered the Su-
preme Court’s discussion in Brooke Group v. Brown & 
Williamson Tobacco Corp. (1993). Although a Robinson-
Patman case, that decision contained an authoritative 
analysis of why pricing above cost should not violate 
the antitrust laws. 

The Ninth Circuit rejected the LePage’s standard as 
too strict, as it effectively condemned any bundled 
pricing by a monopolist who faced a competitor that 
couldn’t offer a competing bundle. Such a standard 
provided insufficient guidance, said the court, and 
“could protect a less efficient competitor at the ex-
pense of consumer welfare.” The court also rejected 
PeaceHealth’s proposed standard—that a bundled 
price be considered legal if greater than the seller’s 
marginal cost of producing all of the products in the 
bundle—as too lenient. 

Instead, the court incorporated an above-cost Brooke 
Group analysis, focusing only on the seller’s costs for 
those product(s) in the bundle that a less diversified 
competitor was trying to sell separately. In effect, the 
court factored into its analysis the fact that the seller 
was bundling its products in competition against a 
seller that could not offer equivalent bundles. The 
Ninth Circuit also held that the appropriate measure 
of cost is average variable cost, the average cost to the 
seller of producing one item, not counting its fixed 
costs. The court then remanded the case for consid-
eration under this standard.  

What the Decision Does and Does Not 
Change  

Unlike the LePage’s decision, PeaceHealth introduces 
a clear standard for evaluating bundling that has been 
advocated by several leading commentators, and 
should prove useful in future business planning since 
the facts of the case were straightforward, without 
wrinkles or unusual circumstances that might distin-
guish it from future cases.  

PeaceHealth did not, however, move antitrust to a 
completely cost-focused analysis, as some advocates 
have urged. By limiting the cost analysis to only those 
products offered by less diversified competitors, the 
court in effect held that a bundled price can in some 
circumstances be illegal, even if the price is above the 
seller’s average variable costs for all of the products in 
the bundle.  

While PeaceHealth only has precedential effect in the 
Ninth Circuit, it addresses an issue that courts around 
the country have struggled with for some time, adopts 
a middle course among several vying alternatives, and 
incorporates the main element of the analysis advo-
cated by the bipartisan Antitrust Modernization Com-
mission, which has undertaken a comprehensive re-
view of contemporary antitrust law. For these reasons, 
we believe other courts are likely to follow the Ninth 
Circuit’s lead and adopt its approach.  

The Future of Bundling 

If other circuits accept the PeaceHealth holding, sell-
ers facing competition from less diversified rivals will 
be able to offer bundled discounts at a reduced risk of 
antitrust challenge. Before PeaceHealth, any competi-
tor faced with a significant loss of sales due to a bun-
dled discount could consider an antitrust challenge 
without giving much attention to evidence of the 
seller’s efficiency justification for the discount. Wide-
spread adoption of the PeaceHealth standard will en-
able businesses to plan their pricing strategies with 
more confidence about where their antitrust risk  
truly rests. 
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If you have questions regarding the information in this legal update, please contact the Dechert attorney with whom 
you regularly work, or any of the attorneys listed. Visit us at www.dechert.com/antitrust.  
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