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SEC Provides Guidance on Forthcoming Report  
on 2007 Executive Compensation Disclosures 

 
In August, the SEC Staff, through a special Task 
Force within the Division of Corporate Finance, 
distributed comment letters to 350 public com-
panies regarding their executive compensation 
disclosures, including the Compensation Dis-
cussion & Analysis (CD&A) and tabular disclo-
sure required by Item 402 of Regulation S-K. 
These comments were previewed in a speech by 
John White, Director of the Division of Corpo-
rate Finance, given to the American Bar Asso-
ciation on August 14, and followed on the heels 
of updated interpretive guidance published on 
the SEC’s web site on August 8 
(www.sec.gov/divisions/corpfin/guidance/execc
omp402interp.htm). The speech and interpre-
tive guidance were discussed in a prior  
DechertOnPoint update (see August 
2007/Special Alert). 

Update on Process 

On September 26, Mr. White, in a speech given 
to the Practicing Law Institute, confirmed that 
the Staff is conducting a targeted review of ex-
ecutive compensation disclosure in proxies filed 
under the new rules. (For additional comments 
on the SEC’s executive compensation disclosure 
rules, see our prior DechertOnPoint updates, 
August 2006/Issue 46 and February 
2006/Issue 43.) This is a two-phase process 
that involves reviewing disclosures from 350 
larger companies spread across a broad range 
of industries. Phase 1 consisted of the issuance 
of comment letters on the disclosures of those 
companies involved in the review. The com-
ments consisted primarily of requests for addi-
tional information or comments requiring future 
disclosure. Companies were given 30 days to 
notify the SEC as to when their responses would  

be forthcoming. A give and take of comments 
and responses would then occur, although a 
majority of the companies selected had not yet 
responded to the comment letters. 

As issuers satisfy the Staff’s requests for addi-
tional information and reach agreement with the 
Staff regarding the implementation of  
comments in future filings, the letters and  
responses will be posted to the SEC’s EDGAR 
database (typically 45 days following comple-
tion of each applicable issuer’s proxy review), 
and thereafter will be publicly available. As with 
any proxy review, Mr. White did not foreclose 
the possibility that amendments to proxy mate-
rials previously filed may be required. 

Phase 2 will consist of a report issued by the 
Staff later this year, in time for the next proxy 
season, on what the Task Force has seen in the 
course of its reviews of executive compensation 
disclosure for the 2007 proxy season. The re-
port is intended to provide guidance as to the 
Staff’s expectations for the 2008 proxy season. 

Following issuance of the report, the Staff will 
assess whether additional rulemaking or inter-
pretive guidance is necessary. However, no 
amendments to the executive compensation 
disclosure rules will be made in time for the 
2008 proxy season. 

What to Expect 

The report will identify areas for improvement 
and specify areas where companies have met 
the Staff’s expectations. Specifically, the report 
will focus on two areas: manner of presentation 
and the CD&A. 

http://www.dechert.com/library/Corporate_Securities_08-07_SEC_Update_on_Executive_Compensation_Disclosures.pdf
http://www.dechert.com/library/Corporate_Securities_08-07_SEC_Update_on_Executive_Compensation_Disclosures.pdf
http://www.dechert.com/library/EB_08-06_46.pdf
http://www.dechert.com/library/EB43_02-06.pdf
http://www.dechert.com/library/EB43_02-06.pdf
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Manner of Presentation 

Mr. White indicated that a “plain English” presentation 
of the CD&A is paramount in the Staff’s view. The 
Staff expects clear and understandable disclosure that 
is also responsive to the disclosure requirements.  
Mr. White indicated three areas to be included in the 
report: 

Better analysis. The Staff believes that companies 
have made a good faith effort to make their disclosure 
clear. However, some companies have failed to make 
sufficient disclosure of the compensation committee’s 
process, (e.g., how the committee utilizes benchmark-
ing data, establishes performance targets, and varies 
compensation among named executive officers 
(NEOs)). The Staff will be looking for better analysis, 
while adhering to concise and easy to understand lan-
guage. 

Consistent format. The format of disclosure was con-
sistent in most cases, but, where a company’s disclo-
sures are presented in a different format, the Staff will 
look to see if the deviation affects readability and con-
tent. The Staff has indicated that supplemental 
charts, tables, and graphs provided by issuers in the 
executive compensation disclosure section were gen-
erally helpful. 

Alternative summary compensation tables. Several 
issuers have included secondary summary compensa-
tion tables. Although some of the alternative tables 
were helpful, others were confusing. The Staff will ask 
companies to de-emphasize alternative tables unless 
they are helpful to a reader’s understanding of a com-
pany’s executive compensation. 

CD&A Comments 

Mr. White indicated that the Staff intended a clearer 
and more complete picture of executive compensa-
tion. For the most part, companies provided extensive 
discussion of the elements of executive compensation, 
but fell short in analyzing these elements. Mr. White 
indicated four areas to be included in the report: 

Performance targets. This is the area that received 
the most comments from the Staff. The report will 
note that there is no per se line item requirement for 
performance targets and that a company’s targets are 
required to be disclosed only if material. In the com-

ment letters, the Staff asked questions if a company 
disclosed targets and assumed that undisclosed tar-
gets were not material. The report will note that, 
where individual targets are used, the Staff expects 
companies to provide analysis of how such targets 
were chosen. If a company does not disclose targets, 
on the basis that disclosure would result in competi-
tive harm (based on the FOIA standard for non-
disclosure of confidential information), then the Staff 
will require alternative disclosure as to the likelihood 
of attaining the relevant target. Summary disclosure 
(e.g., “attaining the performance target is very diffi-
cult”) will not be permitted. 

Time period to disclose performance targets. The 
normal time period covered by the CD&A is only the 
last fiscal year. However, the SEC clarified in its 
adopting release that performance targets for other 
years (including the then-current year) must be dis-
closed if material to an investor’s understanding of an 
NEO’s compensation for the last fiscal year. Mr. White 
cited as an example a multi-year agreement with per-
formance targets that change year-to-year. 

Material compensation differences among NEOs. The 
Staff has noted a lack of explanatory information re-
garding compensation differences among NEOs, even 
when the tabular information indicates that such dif-
ferences exist. Accordingly, the Staff will be looking 
for additional explanatory disclosure as to why NEOs 
are paid differently and an analysis of the compensa-
tion committee’s rationale for setting varying compen-
sation levels. 

Benchmarks. The Staff will expect companies that 
benchmark executive compensation against other 
companies to identify, where material, the benchmark 
companies, how the issuer used the comparative in-
formation, and how decision-making was affected. 

Overall, Mr. White indicated that the report will ex-
press that the Staff is pleased with the additional dis-
closures, especially in the areas of perquisites, de-
scription of the elements of compensation, the ability 
to assess accumulated wealth, director compensation, 
and information about the compensation committee. 
The report will also indicate that there is room for im-
provement, especially in those areas highlighted 
above. 
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What to Do 

It is not too early to begin reviewing the comment let-
ters, responses, and Staff report (as they become 
available) to anticipate the changes in executive com-
pensation disclosure to be made to your company’s 
2008 proxy statement. Advance planning will save 

time later and allow your company to modify its com-
pensation processes in a manner responsive to the 
Staff’s comments. This is particularly important to 
consider prior to making critical year-end compensa-
tion decisions regarding bonuses, equity, or other per-
formance grants. 
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