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DOL Issues Field Assistance Bulletin 2007-01 
 

On February 2, 2007, the U.S. Department of 
Labor (“DOL”) issued guidance relating to the 
new statutory exemption, added by the Pension 
Protection Act of 2006 (“PPA”), covering the 
provision of investment advice to retirement 
plan participants and beneficiaries.1 This new 
statutory exemption applies to investment ad-
vice provided by a “fiduciary adviser” through 
an “eligible investment advice arrangement” to 
plan participants and beneficiaries (but not 
plan sponsors or other plan fiduciaries).  

In response to numerous inquiries regarding 
the status of prior guidance issued by the DOL 
and the scope of the statutory exemption, the 
DOL issued Field Assistance Bulletin (“FAB”) 
2007-01.2 This update provides a summary of 
FAB 2007-01.  

Impact on Prior Guidance from  
DOL Concerning Investment Advice 

FAB 2007-01 states that except for (i) providing 
that persons who develop or market certain 
computer models or who market investment 
advice programs using such models are fiduci-
aries, and (ii) requiring advisers to expressly 
acknowledge their fiduciary status, the new 
statutory exemption does not alter ERISA’s 
framework for determining fiduciary status or 
recast otherwise permissible forms of invest-
ment advice as prohibited for purposes of Sec-
tion 406 of ERISA.  

                                                 
1  Section 601 of the Pension Protection Act of 

2006 added section 408(b)(14) to the Employee 
Retirement Income Security Act of 1974, as 
amended (“ERISA”) and added Section 
4975(d)(17) to the Internal Revenue Code of 
1986, as amended (the “Code”). 

 
2  Available at www.dol.gov/ebsa. 

As a result, the new statutory exemption does 
not affect prior guidance of the DOL concerning 
investment advice and such prior guidance con-
tinues to be applicable. In particular, the DOL 
clarifies that Interpretive Bulletin 96-1 (relating 
to participant investment education) and Advi-
sory Opinion Nos. 97-15A, 2001-09A, and 
2005-10A continue to represent the views of the 
DOL.3 Thus, the DOL states it is its view that a 
plan sponsor or other fiduciary will not fail to 
meet its ERISA fiduciary responsibilities solely 
by reason of offering a program of investment 
advice services that is not an “eligible invest-
ment advice arrangement.” 

Standards for Selecting and Monitor-
ing a Fiduciary Adviser 

The FAB provides that, generally, the same fi-
duciary duties and responsibilities apply to the 
selection and monitoring of an investment ad-
viser for participants and beneficiaries in a par-
ticipant-directed individual account plan, 
whether or not the program is an “eligible in-
vestment advice arrangement” under the new 
statutory exemption.  

The DOL states that it is the DOL’s view that 
plan fiduciaries that prudently select and moni-
tor an investment adviser will not be liable for 
the advice provided by the adviser whether or 
not the advice is provided pursuant to the new 
statutory exemption. Accordingly, plan fiduciar-
ies have a duty to prudently select and 
                                                 
3  These Advisory Opinions dealt with investment 

advisory programs utilizing fee offsets and waiv-
ers to achieve fee leveling (in the case of Advisory 
Opinion (“AO”) 97-15A and AO 2005-10A) and 
asset allocation models developed and main-
tained by an entity that is independent of the ad-
viser (in the case of AO 2001-9A). 

http://www.dol.gov/ebsa
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periodically monitor the arrangement (although they 
do not have a duty to monitor the specific invest-
ment advice given) and the investment adviser itself.  

The monitoring process must avoid self dealing, 
conflicts of interest, or other improper influence.  
As part of this monitoring plan, fiduciaries should: 

 Engage in an objective process that is de-
signed to elicit information necessary to 
assess the provider’s qualifications, qual-
ity of services offered, and reasonable-
ness of fees charged 

 Take into account the experience and 
qualifications of the adviser, including the 
adviser’s registration under applicable 
federal and/or state securities law, the 
adviser’s willingness to assume fiduciary 
status and responsibility, and the extent 
to which the advice will be based upon 
generally accepted investment theories 

 Periodically review the extent to which 
there have been any changes in the in-
formation that served as the basis for the 
initial selection of the investment adviser, 
including whether the adviser continues 
to meet applicable federal and state se-
curities law requirements, and whether 
the advice being furnished to participants 
and beneficiaries is based upon generally 
accepted investment theories 

 Consider whether the investment advice 
provider is complying with the contrac-
tual provisions of the engagement, the 
utilization of the investment advice ser-
vices by the participants in relation to the 
cost of the services to the plan, and par-
ticipant comments and complaints about 
the quality of the furnished advice 

Finally, the exemption clarifies that plan assets can 
be used to pay reasonable expenses in providing 
investment advice to participants and beneficiaries, 
including investment advice services that are not 
“eligible investment advice arrangements,” and with 
respect to which exemptive relief is not required.  

Level Fee Requirement 

One way under the statutory exemption to qualify as 
an “eligible investment advice arrangement” is for 

the arrangement to provide that any fees (including 
any commission or other compensation) received by 
the fiduciary adviser for investment advice or with re-
spect to the sale, holding, or acquisition of any secu-
rity or other property for purposes of investment of 
plan assets, do not vary depending on the basis of any 
investment option selected.  

In the FAB, the DOL explains that under the new statu-
tory exemption, this requirement does not extend to 
affiliates of the fiduciary adviser—an affiliate will be 
subject to the varying fee limitation only if that affiliate 
is providing investment advice to plan participants 
and beneficiaries. The DOL notes that Congress did 
not intend for the requirement that fees not vary de-
pending on the basis of any investment options se-
lected to extend to affiliates of the fiduciary adviser, 
unless the affiliate is also a provider of investment 
advice to a plan.  

The DOL emphasizes that if the fees and compensa-
tion received by the affiliates of a fiduciary that pro-
vides investment advice do not vary or are offset 
against those received by the fiduciary for the provi-
sion of investment advice, no prohibited transaction 
under ERISA would result and therefore there would 
be no need for a prohibited transaction exemption. 

The FAB further provides that when an individual acts 
as an employee, agent, or registered representative on 
behalf of an entity engaged to provide investment ad-
vice to a plan, that individual, as well as the entity, 
must be treated as the fiduciary adviser for purposes 
of the exemption and that individual would likewise be 
subject to the “level fee” requirement. 

Finally, entities that offer investment advisory services 
should maintain, and be able to demonstrate compli-
ance with, policies and procedures designed to ensure 
that fees and compensation paid to fiduciary advisers, 
at both the entity and individual level, do not vary on 
the basis of any investment option selected. It is an-
ticipated that compliance with such policies and pro-
cedures will be reviewed as part of the required an-
nual audit and reporting requirements of the statutory 
exemption. 

   

This update was authored by Susan M. Camillo  
(+1 617 728 7125; susan.camillo@dechert.com), 
Anthony H. Zacharski (+1 860 524 3937;  
anthony.zacharski@dechert.com),  
Kathleen Ziga (+1 215 994 2674;  
kathleen.ziga@dechert.com), and Alan Rosenblat  
(+1 202 261 3332; alan.rosenblat@dechert.com). 
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