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HEADNOTE

A Bright Outlook this Spring
by Ciaran Carvalho

Spring is here already, and with 
spring comes the Budget. Once 
the initial surprise at the 2% cut in 
the large companies’ corporation 
tax rate and the income tax base 

rate had passed, it became clear that this year’s 
budget was a mixed bag of good and bad news.

Occupiers will be disappointed by significant 
changes to the capital allowances regime, 
including the proposed gradual withdrawal of  
industrial buildings allowances and a reduction in 
the rate of  writing down allowances for plant and 
machinery. The limitation of  business rate empty 
property relief  to three months for offices and 
shops and six months for factories and workshops 
is also unwelcome.

However, there was good news for investors. The 
announcement of  a proposed new tax regime 

for UK property authorised investment funds, to 
allow them the tax advantages of  REITs, will have 
pleased many in the property industry and further 
details are eagerly awaited. The new rules on the 
taxation of  sukuk Islamic investment bonds are 
also very welcome and should help to establish 
London as a centre for Islamic finance. We are 
extremely proud that Dechert’s Islamic finance 
team has been awarded “Best Global Islamic 
Finance Legal Advisor for the Year 2006–2007” at 
the annual Euromoney Islamic Finance Conference 
Award Dinner (see the article later in this issue).

Another fast growing area is the UK property 
derivatives market. Total transactions in 2006 
amounted to £3.57bn and the market is forecast 
to grow by as much as 40% in 2007. We have 
included an article on derivatives in this issue, 
which I hope you find interesting.

Ciaran Carvalho
Head of  Finance and Real Estate, London
+44 20 7184 7473 
ciaran.carvalho@dechert.com 
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more Bad News for Developers 
by michael Beanland

Damages for infringing a right of light may 
amount to as much as a third of the likely 
development profit.

In our last edition, we reported on a 
case which appeared to signal a change of  attitude by 
the court, making it more likely that a developer would be 
ordered to demolish a building which blocked the light to 
a neighbouring property. Now it seems that, even where 
the developer escapes an injunction, the damages bill may 
take a hefty slice of  the developer’s profit.

In Tamares (Vincent Square) Ltd v Fairpoint Properties 
(Vincent Square) Ltd, the High Court explained how the 
amount of  damages should be assessed. The award is 
compensation for loss of  the ability to obtain an injunction 
but, if  it would produce a greater amount, damages for 
loss of  amenity will be awarded instead.

In assessing damages for loss of  the ability to obtain an 
injunction, the first stage is for the court to try to find 
what would be a fair result of  a hypothetical negotiation 
between the parties. In other words, the court must ask 
what the developer might actually have agreed to pay 
the neighbour to ensure that the development could 
go ahead. The neighbouring owner would have quite 
a strong bargaining position because he would have 
the right to apply to court for an injunction to prevent 
the development. He would normally expect to receive 
a share of  the likely profit from the relevant part of  
the development. The award should represent a fair 
percentage of  that profit, but it should not be so big that 
it might have prevented the development going ahead. The 
court must also take account of  the context, including the 
nature and seriousness of  the interference with the right 
of  light. 

If  there is no evidence of  what the likely 
profit might be, then the court should do its best by 
awarding an appropriate multiple of  the damages for 
loss of  amenity. No guidance is given as to what multiple 
would be appropriate, but the court referred to a case in 
1986, Carr-Saunders v Dick McNeil Associates Ltd, where 
a figure of  £3,000 for loss of  amenity was increased to 
£8,000, without any detailed calculation, to take account 
of  the claimant’s bargaining position.

Once an initial figure is arrived at by taking these and any 
other relevant factors into account, the court must then 
consider whether “the deal feels right”.

In the Tamares case this resulted in an award of  £50,000, 
based on a third of  the likely profit, but then reduced 
slightly because the infringement was relatively modest. 

Sources: Tamares (Vincent Square) Ltd v Fairpoint (Vincent 
Square) Ltd [2007] EWHC 212; Carr-Saunders v Dick McNeil 
Associates Ltd [1986] 1 WLR 922.

michael Beanland
Associate, Finance and Real Estate, London
+44 20 7184 7348
michael.beanland@dechert.com

Damages calculation in the Tamares case:

¡  damages for loss of  amenity: 
between £3,030 and £608.09

¡	experts’ estimates of  development profit: 
£163,000 and £186,00, so the court took the 
mid-point: £174,500

¡	fair percentage of  profit: a third, i.e., £58,166

¡	the infringement was small so it was reduced to 
£50,000, which the court said felt right
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Dechert Receives Islamic  
Finance Award
We are delighted to announce that Dechert has been awarded 
“Best Global Islamic Finance Legal Advisor for the Year 
2006–2007” at the annual Euromoney Islamic Finance 
Conference Award Dinner in London in recognition of its 
contributions to Islamic finance over the past 12 months. This 
is especially impressive as, from a standing start in 2006, the 
Islamic finance team has built up a truly impressive pipeline 
of transactions and has developed a range of highly innovative 
Shari’ah-compliant products and structures.

This award follows on from March 2006, when Dechert 
received the “Sheikh Mohammad Bin Rashid Al-
Makhtoum Award for Special Recognition in Islamic 
Finance”, at The International Islamic Finance Forum, 
Dubai, United Arab Emirates. 

Said partner michael mcmillen: 

“We are honoured to accept this award from such a 
prestigious global publisher, who clearly appreciates 
how important Islamic finance is to Dechert. And we 
would like to express our appreciation to our clients, who 
made this achievement possible. This is not a boutique 
practice for us, but a fully integrated extension of  leading 
conventional financing practices, such as real estate, 
private equity, securitisation, financial services, and 
investment funds. I am confident that we have laid the 
key foundations of  what will soon be a global Islamic 
finance practice of  unrivalled expertise and specialist 
knowledge.” 

Dechert’s Islamic finance partners, michael mcmillen, 
Andreas Junius, and Abradat Kamalpour all attended the 
high-profile awards ceremony. 

Dechert’s Global Islamic and OIC Jurisdictions 
Finance Practice covers all of  the primary areas of  
Shari’ah-compliant finance: real estate, private equity, 
securitisation, capital markets, investment funds, 
derivatives, and project finance. The practice can already 
count English, New York and other U.S. jurisdictions, 
German, Australian, Luxembourg, French, and Spanish 
qualified lawyers amongst its ranks. 

Michael, who divides his time between Dechert’s London 
and New York offices and heads the global Islamic 
finance practice, joined the firm in July 2005 from King & 
Spalding, where he was a leading partner in the Islamic 
finance practice. Prior to that, while a partner at White 
& Case, he lived and worked in the Middle East. He has 
extensive experience in Islamic, project, and real estate 
finance and is well-known for developing innovative 
Shari’ah-compliant financing structures and products 
now widely used in the Middle East, Asia, Europe, and 
the United States. Michael is also the primary lawyer 

Simon Brady, MD Euromoney Magazine, second left, presents the award 
to Andreas Junius, left, Mike McMillen, second right, and Abradat 
Kamalpour, right. 

 
for the Islamic Financial Services Board’s trusts and 
capital markets initiatives. 

Andreas Junius, formerly a partner at Clifford Chance 
in New York, specialises in banking, private equity, 
M&A, acquisition finance, and asset finance, focusing 
on Shari’ah-compliant and conventional transactions in 
the Gulf  region, the United States, Asia, the UK, and 
Continental Europe. His client base ranges from financial 
institutions and industrial corporates to public sector 
service providers and technology companies. Andreas is 
admitted to practice as a lawyer in both Germany and the 
U.S. He splits his time between New York and Frankfurt. 

Abradat Kamalpour joined Dechert in London in January 
2006 from Norton Rose. He specialises in securitisation, 
debt capital markets, and structured finance transactions 
in Europe, the United States, South East Asia, and the 
Middle East, with particular expertise in developing 
Islamic finance structures in the securitisation and debt 
capital markets arenas. 

If  you would like additional information on Dechert’s 
leading Islamic finance practice, please contact: 

michael mcmillen  
New York 
+1 212 698 3525 
michael.mcmillen@dechert.com 

Andreas Junius  
New York  
+1 212 698 3578 
andreas.junius@dechert.com 

Abradat Kamalpour  
London 
+44 20 7184 7856 
abradat.kamalpour@dechert.com
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Environmental Impact 
Assessments Can Be Required at 
Reserved matters Stage

by Justin True

Where an outline planning permission 
has been granted, the local planning 
authority can require an environmental 
impact assessment to be carried out when 
application is made for the approval of 

reserved matters but it will rarely be necessary to do so.

Since 1988, before planning permission may be granted 
for a project that is likely to have a significant effect on the 
environment by virtue of  factors such as its nature, size, 
or location, the planning authority has been obliged to 
require an environmental impact assessment (EIA) to be 
carried out. 

Unfortunately, neither the European directive which 
introduced the requirement, nor the regulations which 
enacted it in this country, envisaged a multi-stage decision 
process such as occurs where an outline permission is 
followed by the approval of  reserved matters. Litigation 
to resolve the resulting uncertainty has been continuing 
since 2001. 

In the case of  Bromley v Barker, the Court of  Appeal ruled 
that the need for an EIA should be considered when the 
application for outline permission was made and not 
subsequently when reserved matters are dealt with. On 
appeal, the House of  Lords referred the question of  the 
interpretation of  the Directive to the European Court 
of  Justice, which ruled that circumstances may justify 
requiring an EIA both when outline permission is applied 
for and again at the reserved matters stage. Finally, in 
December, the House of  Lords delivered its judgment.

The court held that, by precluding any consideration of  
the need for an EIA at the reserved matters stage, the 
regulations failed fully and properly to implement the 
Directive and the Council had misdirected itself  in law 
when it had decided that it did not have power to require 
an EIA at that stage. 

It does not necessarily follow that the planning authority 
will have to consider the need for an EIA at every stage 
of  a “multi-stage” process. It will depend on the extent 
to which the environmental effects of  the project were 
identified at an earlier stage. If  sufficient information was 
given when the outline permission was applied for, then it 
ought to be possible for the original EIA to take account 
of  all the potential environmental effects which are likely 
to follow and it will normally be possible for the authority 
to treat the EIA obtained at outline stage as sufficient. 

However, there could be circumstances in which it might 
not be apparent at the outset that the project is likely to 
have significant effects on the environment, so that an EIA 
might be needed when reserved matters are approved.

Following a case in 2003, it seems clear that an EIA 
could be required where an application is made to modify 
conditions attached to a planning permission to extend 
the time for carrying out the development. In November 
of  last year, a decision to approve details required by 
planning conditions was challenged on the basis that a 
further EIA should have been carried out as the original 
permission had been granted in 1998, since when the 
situation had changed and further information had 
become available. But the High Court upheld the decision, 
saying that it would be very rare for a further EIA to be 
required in such circumstances. The approval of  details 
would have to involve an issue of  real importance where 
the outcome of  the decision would be likely to have a 
more significant effect on the environment than that 
contemplated by the first EIA.

Sources: R v London Borough of Bromley ex parte Barker 
[2006] UKHL 52; R (on the application of Prokopp) v 
London Underground Ltd [2003] EWCA Civ 961; R (on 
the application of Anderson) v City of Bradford Metropolitan 
District Council [2006] EWHC 3344.

Justin True 
Head of  Planning, London 
+44 20 7184 7462 
justin.true@dechert.com
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lease Code – The New Edition
by Gillian Baxter

In March, the British Property Federation launched a revised 
edition of the Code of Practice for Commercial Leases in 
England and Wales. It is the latest step in the BPF’s bid 
to avert the threat of legislation to regulate commercial 
tenancies.

Much has changed since the first edition of  the Code 
was issued in 1995. Landlords have had to respond to 
the market demand for more flexible leases. Terms are 
generally shorter, break rights are far more common, 
and consequently there are fewer rent reviews. However, 
where there are reviews, they still tend to be upward only, 
despite the Code requirement, which is repeated in the 
latest edition, that the landlord should offer alternative 
terms priced on a risk-adjusted basis. The new edition 
goes further by banning “headline” rent review clauses 
(these are clauses which result in artificially high rents 
because they take no account of  inducements, such 
as long rent free periods, given to tenants to keep the 
“headline” rent up). The Code also bans clauses which 
allow only the landlord to start the review process. But 
these provisions are now rarely seen in new leases.

Tenants are more likely to welcome two other new 
provisions—a requirement that subleases without security 
of  tenure under the Landlord and Tenant Act 1954 should 
not have to be on the same terms as the tenant’s lease, 
and a stipulation that internal non-structural alterations 
should not need landlord’s consent unless they could 
affect the building services or systems. Both provisions 
offer practical benefit to tenants without causing any real 
difficulties for landlords.

Possibly the most significant new provision in the Code is 
that the only preconditions to the exercise of  a tenant’s 
break clause should be vacant possession and no rent 
arrears. Other breaches of  covenant, in particular lack of  
repair, should not prevent the tenant from exercising the 
break. This is a departure from many landlords’ usual 
practice, but it is clearly fairer for questions about the 
state of  repair to be dealt with separately later.

Unless stated in the heads of  terms, tenants are 
only to be obliged to return the premises in the same 
condition as when the lease was granted. As landlords 
will usually require a full repairing obligation, except in 
low value properties, in order to safeguard the value of  
the reversion, it becomes particularly important that the 
repairing obligation is properly set out in the heads of  
terms. 

Perhaps the most striking aspect of  the new Code is 
its admirable brevity—it consists of  just two sides of  

A4 paper. But it is hard to see why this new look Code 
should have any greater impact on the market than its 
predecessors. As the move towards more flexible lease 
terms continues, a voluntary Code can only reflect rather 
than lead that trend. 

Source: A Code of Practice for Commercial Leases in 
England and Wales 2007 available from www.bpf.org.uk.

Gillian Baxter 
Professional support lawyer, London 
+44 20 7184 7450 
gillian.baxter@dechert.com
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Romanes Eunt Domus 
(Syntheticus!) (or property 
Derivatives are Back!)

by Gary Walker

Let us ignore the bad, Pythonesque Latin 
(and equally shocking translation) and 
concentrate on the facts. For the first time 
since a failed London launch in the mid 
1990s, over-the-counter property (OTC) 

derivatives (i.e. privately negotiated contracts, distinguishable 
from securitised commercial property index certificates and 
residential property-linked bonds) are back - and in a big way.

An inaugural series of  OTC contracts traded in London in 
2005 (in relation to which the writer advised one of  the 
participating investors - a FTSE 100 pension fund) has 
very quickly mushroomed into a liquid, bank-led, global 
market offering synthetic investment and divestment 
opportunities via a range of  commercial and residential 
property indices. 

The second part of  this article, which will appear in the 
next issue, will look at the available indices on which 
transactions may be based, some of  the commercial and 
documentation issues that arise and the market. But first 
let us remind ourselves of  the basic building blocks of  a 
property derivative and the rationale for entering into one.

Basic Building Blocks

The majority (if  not all) contracts traded hitherto have 
been total return swaps (TRS’s), with options and 
forwards rumoured to follow in the not-too-distant future. 
Under a TRS, one party (the synthetic investor) pays a 
synthetic funding cost (typically LIBOR plus a credit and 
market spread) plus depreciation on a given index to its 
counterparty (the synthetic divestor, typically a bank) in 
return for appreciation on that same index, all payable 
periodically by reference to a stated notional investment. 
Fig. 1 below illustrates.

Rationale

The rationale for entering into a TRS is simple. It gives 
the synthetic investor price exposure to a basket of  
commercial or residential properties, with the following 
obvious advantages over a physical investment:

¡ no stamp duty

¡ relatively assured tax and accounting treatment

¡ no property due diligence

¡ relative speed and ease of  execution, exit and 
transfer

¡ reduced professional fees

¡ highly standardised ISDA documentation

¡ no management burden

¡ no valuation burden

¡ diversified credit, rent review, sector and 
geographical risks

¡ individually tailored contracts (enabling investors to 
synthesise tactical as well as buy-to-hold strategies)

If  there are any disadvantages, they are difficult to spot. 
Of  course, there is a measure of  prestige to owning, say, 
the Gherkin (as opposed to being party to a “City-of-
London commercial property derivative” with XYZ bank) 
and some professionals will always believe that they can 
out-perform an index through aggressive ownership, but, 
these factors aside, perhaps the biggest barriers to entry 
to date have been:

¡ a lack of  understanding among the real estate 
investor community

¡ a lack of  liquidity (with banks only recently 
beginning to book-build as opposed to simply 
intermediating buyers and sellers)

¡ fears as to the sustainability, accuracy, 
independence and credibility of  individual indices/
index providers

¡ residual concerns over scope and availability of  
income and capital gains tax exemptions

¡ non-transparent/wide spreads

These barriers, however, are probably now more illusory 
than real.

About the writer: Gary Walker is a leading London 
derivatives lawyer and a senior Counsel within the 
Dechert FRE practice. He is author of  Mastering Finance-
linked Swaps (FT Prentice Hall 2003), an international 
conference speaker and journal writer in his field of  
expertise, and an active member of  ISDA’s property 
derivatives working group. He regularly advises end-
users on a wide range of  derivative (including property 
derivative) transactions.

Gary Walker 
Counsel, London 
+44 20 7184 7874 
gary.walker@dechert.com
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