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European Court Refuses to Recognize the  
Confidentiality Between In-house Lawyers  
and Their Employers  
 
The Akzo Nobel judgment, issued by the Euro-
pean Court of First Instance (CFI) on Septem-
ber 17, 2007, weakens the relationship be-
tween in-house lawyers and their employers 
by upholding previous case law and the Euro-
pean Commission’s stance that communica-
tions with in-house lawyers are not protected 
by legal professional privilege. 

The case concerned documents seized by the 
European Commission during a dawn raid of 
an Akzo Nobel subsidiary in the UK. The raid 
was carried out by the European Commission 
in 2003 to search for evidence as part of an 
investigation into suspected breaches of 
European competition law. During the raid, 
Akzo resisted production of five documents it 
claimed were privileged, but provided them to 
the investigators after being threatened with 
obstructing the investigation. The claim of 
privilege was rejected on the spot as to three 
of the documents, and they were added to the 
investigatory file. The other two documents 
were placed in a sealed envelope and later 
determined by the Commission not to be 
privileged after considering Akzo’s submis-
sions on the question. Akzo Nobel challenged 
the European Commission’s decision that 
these documents were not protected by legal 
privilege. 

The CFI’s decision confirms that, during Euro-
pean Commission investigations of suspected 
breaches of competition law, companies have 
a different level of protection depending on 
whether they have received legal advice inter-
nally or from an external law firm. The Presi-
dent of the CFI had previously suggested in 
an interim order that the protections afforded 

 
to communications with external law firms 
might be extended to communications with 
in-house lawyers. Nevertheless, the CFI has 
ultimately upheld the two-tier system of pro-
tection. This means that the European Com-
mission will have free access to documents 
prepared by in-house counsel, even though 
the same documents would remain confiden-
tial if they had been prepared by an external 
law firm. 

Background 

Although the concept of legal professional 
privilege (professional secrecy) is enshrined in 
the national laws of EU Member States, there

 
Legal Professional Privilege in  
EU Competition Law 

 
Documents will be privileged if they are: 

 communications made for the pur-
pose of a company’s rights of de-
fense sent to or received from an in-
dependent (not in-house) lawyer 
qualified to practice within an EEA 
Member State; 

 a document made for the exclusive 
purpose of seeking this advice; or 

 a document made for the exclusive 
purpose of reproducing this advice. 
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is no black-letter EU legislation governing this area. 
Consequently, companies facing EU-level competition 
investigations have faced uncertainty when deciding 
whether they are entitled to withhold documents from 
European Commission investigators. Over time, the 
case law of the European Court of Justice (ECJ) has 
established the parameters of a fundamental right to 
the confidentiality of legal advice. The recent Akzo No-
bel case is the latest stage in the development of this 
area of law. 

The ECJ’s landmark AM&S judgment, in 1982, ac-
cepted that legal professional privilege should be re-
spected in EU proceedings because it is a concept 
common to the laws of all Member States. However, it 
held that the right to this protection is limited and 
only applies if certain criteria are met: 

 the protection only applies to communi-
cations made for the purpose and in the 
interests of a client’s rights of defense 
(either before or after an investigation is 
initiated); and 

 the protection only applies to communi-
cations with “independent” lawyers who 
are qualified to practice within an EEA 
Member State and who are not employed 
by the client. 

This meant that communications with lawyers not 
qualified to practice within the EEA (including U.S. 
and Swiss lawyers) and with in-house counsel were not 
afforded legal privilege. 

The European Parliament has attempted to pass legis-
lation to extend legal privilege to communications with 

in-house lawyers. So far, it has been unsuccessful. 
However, Competition Commissioner Mario Monti 
took steps to provide in-house lawyers and their cli-
ents with a certain degree of protection: where the 
Commission finds in the course of an investigation 
that in-house counsel had warned clients about poten-
tial competition law breaches and those warnings had 
been ignored, it would not consider this prior knowl-
edge of the breaches an aggravating factor when cal-
culating fines. 

The Akzo Nobel Case 

Akzo Nobel asked the CFI to decide whether certain 
documents seized during the dawn raid were pro-
tected by legal professional privilege. The documents 
included two e-mails between Akzo Nobel’s internal 
competition lawyer and the general manager of the 
subsidiary. Although the internal competition lawyer is 
a member of the Netherlands bar, he is also an em-
ployee of Akzo Nobel. 

Judgment of September 17, 2007 

Akzo Nobel challenged the European Commission’s 
decision to reject the claim of privilege and asked the 
CFI to extend legal professional privilege to communi-
cations with in-house lawyers and to find that the e-
mails should be withheld from the investigators. 

Akzo Nobel argued that the laws of Member States 
have changed since the AM&S decision in 1982. Mem-
ber States, such as the UK and Belgium, recognize the 
role of in-house lawyers and, increasingly, afford legal 
privilege to communications between in-house lawyers 
and their clients. Although the CFI accepted that this 
was the case, it found that the trend was not common 
to the laws of all, or even a majority, of Member 
States. Consequently, it decided to uphold the status 
quo established in the AM&S case and confirmed that 
legal professional privilege only applies to “independ-
ent” lawyers. It added that the key factor in deciding 
whether a lawyer is “independent” from his/her client 
is whether they have an employer-employee relation-
ship; and membership of a bar or law society is not 
sufficient to establish the required level of “independ-
ence.” 

The CFI also rejected Akzo Nobel’s argument that the 
evolution of EU competition law has increased the 
general awareness of competition law and intensified 

 
Legal Professional Privilege Best  
Practice in the EU 

 
If the criteria for legal privilege are met, clearly 
mark on the face of a document that it is either: 

 a privileged client-attorney communica-
tion; or 

 a privileged document made for the pur-
pose of seeking or reproducing legal ad-
vice from a qualified outside lawyer. 
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the need for legal assistance, which, Akzo Nobel pro-
posed, justified the extension of legal privilege to in-
house lawyers. 

Additional Constraint on Commission  
Investigators 

 Additionally, the CFI found that, where a company 
claims a document is protected by legal professional 
privilege, it may be justified in refusing European 
Commission investigators even a cursory look at the 
document. If the Commission is not satisfied that a 
document is privileged, it can make use of the estab-
lished “sealed envelope procedure.” This allows the 
investigators to take a sealed copy of the document, 

which they are not permitted to review until its non-
confidential status has been confirmed. An independ-
ent member of the Commission not attached to the 
investigation will make an initial judgment, and the 
company, if it disagrees with the outcome, will be able 
to apply to challenge it before the EU courts. This 
procedure is recognized as providing a practical com-
promise between the objective of protecting legal pro-
fessional privilege and the need for the Commission to 
safeguard documents which may prove crucial to an 
investigation. 

Internal Documents 

The CFI confirmed that a company, as well as being 
able to assert legal professional privilege for docu-
ments sent to or from an external lawyer, may also 
claim privileged status for certain documents which 
were not sent to a lawyer and/or were never intended 
to be sent to a lawyer. Legal privilege will only apply to 
these documents if they were produced for the exclu-
sive purpose of seeking legal advice from an external 
lawyer in the exercise of the company’s rights of de-
fense. If they were produced—even in part—for any 
other purpose, legal professional privilege will not ap-
ply. 

The result in Akzo demonstrates that these require-
ments for establishing the privilege will be strictly ap-
plied. The documents at issue there included two cop-
ies of a memorandum from a business manager to his 
immediate superior recommending certain actions 
relating to compliance with competition law, together 
with notes of the manager’s interviews with some em-
ployees which formed the basis for the memorandum. 
Although it was clear that the superior had later dis-
cussed the subject of the memorandum with an out-
side lawyer, the CFI denied the privilege on the basis 
that the document had not been prepared exclusively 
for that purpose. Rather, the CFI concluded, it had 
probably been drawn up “with the primary purpose of 
seeking the agreement of [the author’s] immediate 
superior on the recommendations he put forward re-
garding the conduct he identified.” In reaching this 
conclusion, the CFI noted that the memorandum 
made no mention of seeking legal advice or of any 
follow-up action reflecting legal advice. 

The CFI’s treatment of the privilege issue in Akzo 
points out the importance to clients of marking clearly 
all documents which could be protected by legal pro-
fessional privilege. This should prevent any confusion 

 
Legal Professional Privilege During  
an EU Dawn Raid 

 
 Inform the investigators that a document 

is legally privileged. 

 Attempt to persuade investigators that 
this is the case by: 

 disclosing certain non-
substantive parts of the docu-
ment, such as an external law-
yer’s e-mail address; or 

 producing other documents 
which show that it is privileged. 

 Where investigators insist that they re-
ceive the document: 

 there is no requirement to al-
low investigators even a cur-
sory look at a document; 

 ensure that the document is 
placed in a sealed envelope; 
and 

 at a later date, the company’s 
lawyers will be able to argue 
that the document should not 
be disclosed. 
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or uncertainty about the status of a document in the 
event of a dawn raid. This is particularly important for 
internal documents created for the purpose of seeking 
legal advice, but also applies to communications with 
external lawyers. 

Going Forward 

This decision clarifies the position of in-house lawyers 
in a competition law context and delineates their role 
and the role of external law firms. General counsel and 
in-house competition lawyers need to be aware that 
there may come a point after which it is no longer in  
a client’s best interests for them to continue giving 
advice. 

This will be particularly important in Member States 
where the CFI’s decision in Akzo Nobel is at odds with 
the local approach to in-house lawyers and legal pro-
fessional privilege. In some jurisdictions, such as the 
UK, communications with in-house lawyers will be 
privileged, provided national law criteria are met and 
any investigation is carried out by the national compe-
tition authority. However, these communications will 
have to be disclosed if an investigation is carried out 
by the European Commission. Where this is the case, 
an in-house lawyer who chooses to ignore the Akzo 
Nobel case and consider national laws alone will be 
taking a considerable risk. 

It is important that the risks highlighted by this case 
are understood not only by in-house lawyers, but by 
companies as well. Companies should recognize that 
e-mails and memos sent to internal lawyers, seeking 
advice regarding a possible case against the company, 
will not be protected, whereas the same documents 
might have been legally privileged if they had been 
sent to external lawyers. 

Where companies suspect that they may have been, or 
may become, involved in a breach of European com-
petition laws, they will have to decide whether they 
should accept the risk of disclosure and seek legal 
advice internally, or whether advice should be sought 
externally, in order that they will have the option to 
assert legal professional privilege in the course of any 
future investigation. 
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