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SEC Proposes Amendments to Cross-Border 
Rules 
   
The U.S. Securities and Exchange Commission 
(the “SEC”) published a release on May 9, 
2008,1 providing proposed technical revisions 
to its rules relating to cross-border business 
combination transactions in an effort to address 
areas of conflict with foreign regulations and 
practice that are encountered in many cross-
border transactions. The SEC believes that 
these amendments will expand and enhance the 
cross-border exemptions originally adopted in 
1999 to facilitate the inclusion of U.S. security 
holders in foreign transactions. The proposed 
revisions address recurring issues and unin-
tended consequences of the current rules that 
have impeded the usefulness of the cross-
border exemptions since their inception.    

The proposed revisions represent an expansion 
and refinement of the current exemptions. In 
addition, many of the rule revisions proposed by 
the SEC would codify various existing interpre-
tive positions and exemptive orders in the 
cross-border area which were previously 
granted only on an individual basis. By codify-
ing these positions, the SEC believes that much 
of the relief sought in the past through no-action 
or exemptive letters would now be available as a 
matter of right, effectively reducing the associ-
ated burden and costs for issuers and bidders 
of extending cross-border offers to U.S. holders.    

The most significant revision proposed by the 
SEC is a refinement of the tests for calculating 
U.S. ownership of the target company for pur-
                                                 
1  Revisions to the Cross-Border Tender Offer, Ex-

change Offer, and Business Combination Rules 
and Beneficial Ownership Reporting Rules for 
Certain Foreign Institutions, SEC Release No. 34-
8917 (May 6, 2008). 

poses of determining eligibility to rely on the 
U.S. cross-border exemptions. The current eli-
gibility test is a threshold test whereby the 
amount of U.S. ownership is determined as of 
the 30th day before commencement of a cross-
border tender offer or business combination. 
The proposals by the SEC would, among other 
things, allow acquirers to calculate U.S. owner-
ship as of a date within a 60-day window of an-
nouncement of a cross-border tender offer or 
business combination rather than using a sin-
gle, specified date as previously required.    

This proposed change responds to the practical 
difficulties faced in some jurisdictions which 
made it impossible to calculate U.S. ownership 
as of a set date due to logistical problems in the 
time needed to conduct the mandated look-
through analysis or because of the regulatory 
review process. The SEC believes that the pro-
posed revisions will provide greater flexibility as 
to the date on which U.S. ownership in the tar-
get company may be assessed and thus resolve 
several of the issues created by the current tim-
ing and informational restrictions which have 
impeded the application of the current cross-
border exemptions.   

Another important proposed revision is to per-
mit foreign financial institutions to report bene-
ficial ownership of a U.S. reporting company by 
filing a Schedule 13G as permitted by their 
similar U.S. counterparts, rather than a Sched-
ule 13D, which requires more extensive disclo-
sure and filing requirements. To be eligible to 
file on a Schedule 13G, the foreign financial 
institution would be required to determine and 
certify that it is subject to a regulatory scheme 
comparable to the regulatory scheme applicable 
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to its U.S. counterparts and certify that it will provide 
Schedule 13D-type information upon the SEC’s re-
quest. Schedule 13G is only available to institutions, 
foreign or domestic, which hold securities in the ordi-
nary course of business for investment purposes only 
(i.e., without the purpose or intent of changing control 
of the issuer).   

Other proposed revisions provided in the SEC’s re-
lease include:   

 expanding the relief available under the Tier 
I exemption (applicable where U.S. persons 
hold 10% or less of the relevant class of 
target securities) for affiliated transactions 
subject to Rule 13e-3 for transaction struc-
tures not currently covered under the cur-
rent cross-border exemptions, such as 
schemes of arrangement, cash mergers, 
and compulsory acquisitions for cash; 

 technical changes to the definition of the 
term “issuer” in Rule 802; 

 extending the specific relief afforded under 
the Tier II exemption (limited relief applica-
ble where U.S. persons hold more than 
10% but no more than 40% of the relevant 
class of target securities) to tender offers 
regardless of whether the target securities 
are subject to the provisions of Rule 13e-4 
or Regulation 14; 

 expanding the relief under the Tier II ex-
emption to eliminate several conflicts be-
tween U.S. and foreign law, including (i) al-
lowing more than one offer to be made 
abroad in conjunction with a U.S. offer, (ii) 
permitting bidders to include foreign secu-
rity holders in a U.S. offer and U.S. holders 
in a foreign offer or offers, and (iii) allowing 
separate offset and proration pools for se-
curities tendered during the initial and sub-
sequent offering periods; 

 termination of withdrawal rights while ten-
dered securities are counted and before 
they are accepted for payment in tender of-
fers conducted under the Tier II exemption; 

 expanded relief for subsequent offering pe-
riods in Tier II cross-border tender offers to 
allow for a period of greater than 20 U.S. 
business days currently imposed by the 
rules; 

 codifying frequent exemptions granted from 
Rule 14e-5’s prohibition for Tier II tender 
offers in three recurring areas: purchases 
and arrangements to purchase securities of 
a foreign private issuer (i) pursuant to the 
non-U.S. tender offer for a cross-border 
tender offer where there are separate U.S. 
and non U.S. offers; (ii) by offerors and 
their affiliates outside of a tender offer; and 
(iii) by financial advisor’s affiliates outside 
of a tender offer;  

 expanding the availability of the early 
commencement option, whereby exchange 
offers under the Tier II exemption may 
commence upon the date of the filing of the 
registration statement, for cross-border ex-
change offers subject to the provisions of 
Regulation 14E only; provided the offeror 
voluntarily provides the protections re-
quired in an offer subject to Rule 13e-4 or 
Regulation 14; and 

 certain other technical changes to other re-
lated SEC rules, schedules and forms.   

The SEC release also provides guidance and solicits 
comments on some interpretive issues that have 
arisen since the original adoption of the cross-border 
exemptions. One of these issues involves transactions 
whereby bidders seek to avoid the registration re-
quirements under the Securities Act by establishing a 
vendor placement arrangement, whereby a third party 
is employed to sell securities in offshore transactions 
for the benefit of U.S. target security holders who ten-
der into the offer. However, a vendor placement ar-
rangement does not in all circumstances eliminate the 
requirement for Securities Act registration. The SEC 
provides a number of factors which the staff considers 
in deciding whether a vendor placement arrangement 
obviates the need for Securities Act registration, such 
as the level of U.S. ownership in the target company, 
the amount of bidder securities outstanding before the 
business combination compared to both the amount 
issued overall in the offer and the amount tendered to 
U.S. holders through the vendor placement, and the 
liquidity and general trading market of the bidder’s 
securities. The SEC believes that a vendor placement 
arrangement in cross-border exchange offers would be 
subject to Securities Act registration unless the mar-
ket for the bidder securities to be issued is highly liq-
uid and robust and the number of bidder securities to 
be issued for the benefit of tendering U.S. holders is 
relatively small compared to the total number of secu-
rities outstanding.    
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The SEC issued further interpretive guidance on sev-
eral other issues, including:   

 the ability to terminate an initial offering 
period before a scheduled expiration date; 

 the ability of bidders in tender offers to 
waive or reduce the minimum tender condi-
tion without providing withdrawal rights; 

 the application of the “all-holders rule” 
(Rule 14d-10) to foreign target security 
holders; and 

 the ability of bidders to exclude U.S.  
target security holders in cross-border  
tender offers.   

Although the proposed amendments focus largely on 
cross-border business combinations, the SEC has so-
licited comments on whether many of these changes 
should apply to business combinations where the tar-
get company is a U.S. issuer. The SEC noted that it 
may choose to adopt such changes at the same time 
it adopts changes to the cross-border business com-
bination rules.    

The SEC is seeking comments on this release by June 
23, 2008. Please feel free to contact us if you have 
any questions or comments on the SEC’s proposals. 
We will prepare a detailed update when the SEC pub-
lishes final rules.

 

 
Practice group contacts 

For more information please, contact one of the Dechert lawyers listed or the Dechert attorney with whom you regularly work.  

Visit us at www.dechert.com/corporateandsecurities. 

Bonnie A. Barsamian 

New York 

+1 212 698 3520 

bonnie.barsamian@dechert.com 

 

Andrew Case 

London 

+44 20 7184 7532 

andrew.case@dechert.com 

 

Adam M. Fox 

New York 

+1 212 649 8732 

adam.fox@dechert.com 

 

Thomas J. Friedmann 

Washington, D.C. 

+1 202 261 3313 

thomas.friedmann@dechert.com 

Douglas L. Getter 

London 

+44 20 7184 7425  

douglas.getter@dechert.com  

 

Christopher G. Karras 

Philadelphia 

+1 215 994 2412 

christopher.karras@dechert.com  

 

James A. Lebovitz 

Philadelphia 

+1 215 994 2510 

james.lebovitz@dechert.com 

 

Wayne Rapozo 

London 

+44 20 7184 7671 

wayne.rapozo@dechert.com 

David S. Rosenthal  

New York 

+1 212 698 3616 

david.rosenthal@dechert.com 

 

Brian D. Short 

Philadelphia 

+1 215 994 2737 

brian.short@dechert.com 

 

 
 

D 

   
© 2008 Dechert LLP. All rights reserved. Materials have been abridged from laws, court decisions, and 
administrative rulings and should not be considered as legal opinions on specific facts or as a substitute for 
legal counsel. This publication, provided by Dechert LLP as a general informational service, may be consid-
ered attorney advertising in some jurisdictions. Prior results do not guarantee a similar outcome. 

 

www.dechert.com U.S. Austin • Boston • Charlotte • Hartford • Newport Beach • New York • Philadelphia 
Princeton • San Francisco • Silicon Valley • Washington, D.C. • EUROPE Brussels  
London • Luxembourg • Munich • Paris • ASIA Hong Kong 


