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A legal update from Dechert’s Financial Services Group 

Frequently Asked Questions About Recent  
SEC Orders Relating to Short Sales  
The recent emergency amendments made by the Securities and Exchange 
Commission (“SEC”) to its regulation of short selling have raised numerous 
questions about their scope and interpretation. We have prepared the 
following summary of questions we are frequently asked and our  
responses, based upon currently available sources, in order to help indus-
try participants remain knowledgeable about these issues. Given how 
rapidly these changes were adopted by the SEC, many issues remain 
unresolved. We expect that there will be further developments regarding 
these issues in the coming weeks.  
 
Background 

Q. What do the SEC orders do?  

A. The SEC has made several temporary 
changes, on an emergency basis, to the current 
regulatory framework for short sales.  

The SEC issued its first emergency order on 
September 17 (“Original Order”).1 The Original 
Order generally (i) penalizes broker-dealers for 
having “fail to deliver” positions in securities 
and (ii) makes deceiving a broker-dealer or 
purchaser as to the intent or ability to deliver 
securities on or before settlement a “manipulat-
ive or deceptive device or contrivance” in an 
attempt to curtail “naked” short selling.  

The SEC then issued three additional orders on 
September 182 and amended two of those 
                                                 
1  SEC Rel. No. 34-58572 (Sep. 17, 2008). 

2  SEC Rel. Nos. 34-58592, 34-58591 and 34-
58588 (Sep. 18, 2008). 

orders on September 21.3 These orders, in their 
amended form, as applicable:  

 prohibit virtually all short sales of pub-
licly-traded common equity securities 
(“Covered Securities”) of financial com-
panies appearing on lists prepared by the 
national securities exchanges (“Financial 
Firms Order”);4  

                                                 
3  SEC Rel. Nos. 34-58591A and 34-58611 (Sep. 

21, 2008). 

4  The Financial Firms Order has exceptions for (i) 
bona fide market makers; (ii) short sales that 
occur as a result of automatic exercise or as-
signment of an equity option or in connection 
with the settlement of a futures contract (entered 
into prior to September 18, 2008) due to expira-
tion of the option or futures contract; and (iii) 
writers of call options that effect short sales in 
Covered Securities as a result of an assignment 
following exercise by the holder of the call.  
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 require persons subject to a Form 13F filing 
requirement to disclose most short selling activity 
entered into on or after September 22 in securi-
ties subject to Form 13F reporting (“Section 13(f) 
securities”) on new Form SH (“Filing Order”);5 
and 

 expand a safe harbor for issuers, allowing the 
issuers to more easily repurchase their own 
shares, which can be “an important source of li-
quidity during times of market volatility.”  

Q. When do the orders expire?  

A. The Original Order expires at 11:59 p.m. EDT on 
October 1, 2008. The other orders, including the 
Financial Firms Order and the Filing Order, expire at 
11:59 p.m. EDT on October 2, 2008. The SEC has the 
authority to extend (or reissue) each of the orders, 
which seems possible given the current unstable market 
environment.  

Q. Has the SEC or its staff given any further guidance? 

A.  The SEC staff has provided a significant amount of 
additional guidance on the Original Order and the Filing 
Order, which is available on the SEC website.6 

                                                 
5  Form SH requires disclosure relating to daily short selling 

activity on a weekly basis. Filers may elect to make the 
EDGAR filings non-public for two weeks following the due 
date for the Form SH filing by making appropriate nota-
tions in the filing. There are exceptions for short sales on 
options that are Section 13(f) securities and for de 
mimimis positions, defined as where the position: (i) con-
stitutes less than one-quarter of one percent of that class 
of the issuer’s Section 13(f) securities as calculated pur-
suant to the Filing Order; and (ii) the fair market value of 
the short position in the Section 13(f) securities is less 
than $1,000,000. 

6  See Division of Corporation Finance, Division of Invest-
ment Management, and Division of Trading and Markets 
Guidance Regarding the Commission's Emergency Order 
Concerning Disclosure of Short Selling (Sep. 24, 2008), 
available at http://www.sec.gov/divisions/marketreg/ 
shortsaledisclosurefaq.htm; Guidance Regarding Tempo-
rary Rule 204T (Sep. 23, 2008), available at 
http://www.sec.gov/divisions/marketreg/204tfaq.htm; 
and Regulators Provide “Tips” to Broker-Dealers on Avoid-
ing Failures to Deliver Securities (Sep. 18, 2008), available 
at http://www.sec.gov/about/offices/ocie/ 
bdguidance.htm. 

Q. Does the Financial Firms Order apply both to equity 
and debt securities or just to equity securities?  

A. There was some question as to the reach of the 
Financial Firms Order before it was amended. As 
amended, the Financial Firms Order makes clear that it 
applies only to the “publicly traded common equity 
securities” of the affected financial firms. Preferred and 
debt securities (including convertible preferred and 
debt) are excluded from the prohibition since they are 
not Covered Securities.  

Q. Does the Financial Firms Order significantly impede 
the operation of registered 130/30 funds or other 
funds? If so, should sticker supplements for such funds 
be considered?  

A. An adviser may find it advisable to sticker the 
prospectus of a 130/30 fund if: (i) the fund takes 
sizable short positions in Covered Securities as a part of 
its investment strategy and (ii) the adviser anticipates 
that the Financial Firms Order will impede the fund’s 
investment objective and strategies and potentially 
adversely affect the fund’s performance. In fact, some 
funds have already stickered their prospectuses. That 
being said, the Financial Firms Order currently is in 
effect only until October 2, 2008 (although the term of 
the order may be extended), so funds with no antici-
pated near-term need to enter into short sales of 
Covered Securities in furtherance of their investment 
objective and strategies may decide that they do not 
need to sticker.  

Q. How broad is the ban on shorting Covered  
Securities? Is it an outright ban or is it a ban on net 
short positions?  

A. The Financial Firms Order is an outright ban on short 
selling Covered Securities and is not necessarily 
intuitive for portfolio managers thinking in terms of 
economic exposure. The order indicates that all persons 
(not just institutional money managers) are prohibited 
from engaging in short sales with respect to any 
Covered Securities of the financial firms designated by 
the national securities exchanges. In this regard, the 
SEC has adopted the definition of “short sale” in Rule 
200(a) of Regulation SHO for purposes of determining 
what should be considered to be a “short sale” for 
purposes of the Financial Firms Order. Rule 200(a) of 
Regulation SHO defines the term “short sale” to mean 
“any sale of a security which the seller does not own or 
any sale which is consummated by the delivery of a 
security borrowed by, or for the account of, the seller.”  

http://www.sec.gov/divisions/marketreg/shortsaledisclosurefaq.htm
http://www.sec.gov/divisions/marketreg/shortsaledisclosurefaq.htm
http://www.sec.gov/about/offices/ocie/bdguidance.htm
http://www.sec.gov/about/offices/ocie/bdguidance.htm
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Accordingly, any sale of a Covered Security where the 
seller is not deemed to “own” the security or has 
consummated the sale with borrowed securities would 
be a prohibited short sale for purposes of the Financial 
Firms Order. Regulation SHO defines a person as 
“owning” a security in a manner that is not necessarily 
the same as being “long” with respect to the security. 
Thus, money managers will need to be especially 
vigilant about their positions to avoid being tripped up 
by the peculiarities of the prohibition.  

For example, for purposes of the Financial Firms Order, 
a person will be deemed to own a Covered Security for 
which the person holds a convertible or exchangeable 
security only if the person has tendered the security for 
conversion or exchange. Likewise, a call option to 
purchase or acquire a Covered Security must be 
exercised before the owner of the call option will be 
considered to “own” the security. In addition, a person 
will be deemed to own a Covered Security that is the 
subject of a long security futures position only if the 
person has been notified that the position will be 
physically settled and is irrevocably entitled to receive 
the security. Moreover, a person must be net long in a 
security to be considered to “own” the security and then 
only to the extent the person is net long.  

Q. Is it necessary to unwind existing short positions in 
Covered Securities for purposes of the Financial Firms 
Order, or just not add to them?  

A. The Financial Firms Order applies to short selling 
Covered Securities. It uses the definition of “short sale” 
found in Rule 200(a) of Regulation SHO, which (as 
indicated above) defines a “short sale” to be “any sale of 
a security which the seller does not own or any sale 
which is consummated by the delivery of a security 
borrowed by, or for the account of, the seller” (emphasis 
added). Therefore, the prohibition is on the “sale” of the 
Covered Security to be sold short as opposed to the 
resulting economic exposure caused by the sale. As a 
result, the Financial Firms Order does not appear to 
require the unwinding of short positions already held.  

Q. Have fund families stopped lending securities?  

A. We are not aware of any current guidance by the SEC 
or its staff regarding how the SEC orders would affect 
the securities lending practices of fund families. We 
understand, based on press coverage, that some fund 
families have stopped lending their portfolio securities 
out of concerns regarding the uses to which borrowers 
may put the borrowed securities and/or how the 
Original Order and Financial Firms Order may apply in 
the context of securities lending.  

Q. Have the prohibitions of the Financial Firms Order 
affected investors’ ability to trade in single stock 
futures?  

A. No. In this regard, OneChicago—a futures exchange 
specializing in single-stock futures—has made an 
announcement that it is conducting trading as usual 
with respect to investors who wish to trade in single 
stock futures.  

Q. Under the Financial Firms Order, is it permissible to 
short an index that may include Covered Securities, 
through (for example) shorting an exchange-traded 
fund?  

A. It would be permissible to do so, as long as the short 
sale is accomplished by entering into a short position 
with respect to a security or instrument that is not 
covered by the order. In other words, shorting shares of 
exchange-traded funds (“ETFs”) tracking indexes 
containing Covered Securities would not appear to be 
prohibited by the Financial Firms Order.  

Q. Are syndicate shorts, index, and convertible 
arbitrage transactions covered by the SEC orders?  

A. We understand that the SEC staff has advised that 
syndicate shorts are not prohibited by the Financial 
Firms Order. In addition, the SEC has stated that it is 
aware that the orders present issues for those who 
effect index and convertible arbitrage transactions and 
is considering whether and how to address those 
transactions.  

Q. Is it permissible to purchase a put option on a 
Covered Security?  

A. The Financial Firms Order does not prohibit purchas-
ing a put on a Covered Security, although the purchaser 
must use care not to exercise the put in a way that 
could be deemed to be a short sale (e.g., by exercising 
the put and delivering a borrowed security). It is 
important to recognize that there is some uncertainty in 
this area.  

   

This update was authored by Jane A. Kanter  
(+1 202 261 3302; jane.kanter@dechert.com),  
Elliott R. Curzon (+1 202 261 3341;  
elliott.curzon@dechert.com), David A. Vaughan  
(+1 202 261 3355; david.vaughan@dechert.com),  
and Frederick H. Sherley (+1 704 339 3151;  
frederick.sherley@dechert.com).  
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