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Introduction 

As companies rapidly expand globally and securities 

markets become increasingly interconnected, 

multinational companies must prepare for a new era of 

global securities litigation. As explained in “Developments 

in Global Securities Litigation,” a white paper prepared by 

Dechert last year (“White Paper”)1, this sea change is at 

the forefront of potential risks for multinational 

companies. The U.S. Supreme Court’s 2010 decision in 

Morrison v. National Australia Bank Ltd.2 set the stage for 

the current legal landscape. Morrison extinguished access 

to U.S. courts for “F-cubed” cases (foreign investors, 

suing a foreign issuer, trading on foreign exchanges).  

But since its publication, lower courts have grappled with 

the scope of its holding and its effects on international 

law have been far reaching and substantial. 

This article serves as an update to the above-mentioned 

White Paper addressing recent developments. In Part I, 

we describe recent developments in U.S. actions in a 

post-Morrison world, where courts continue to struggle 

with the application of Morrison. Part II reviews the more 

significant updates to shareholder rights’ litigation in the 

European Union, Netherlands, Germany, Italy, Spain, 

Canada, Australia, and Japan. Finally, Part III summarizes 

key findings, observations, and trends of which issuers 

should be aware to understand and to best position 

themselves to actively defend against these developments 

around the world.

1 David H. Kistenbroker, Joni S. Jacobsen, Angela M. Liu, Developments in Global Securities Litigation (2018). 

2 Morrison v. Nat’l Austl. Bank Ltd., 130 S. Ct. 2869 (2010), superseded by statute, Dodd-Frank Wall Street Reform and Consumer Protection 

Act 2010, Pub. L. No. 111-203, 124 Stat. 1376, as recognized in, U.S. v. Vasquez, 899 F.3d 363 (5th Cir. 2018).
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3 Id 

4 Id. at 2884.

5 The number of securities fraud class actions filed in 2018, as well 

as the number of those brought against non-U.S. issuers, are 

based on information reported by the Securities Class Action 

Clearinghouse in collaboration with Cornerstone Research, 

Stanford University. Securities Class Action Clearinghouse: Filings 

Database, Securities Class Action Clearing House.The totals 

included herein include cases involving deal litigation and Section 

14 claims. A non-U.S. issuer filing was based on those companies 

headquartered outside of the U.S. To the extent a company is 

listed as having both a non-U.S. headquarters and a U.S. 

headquarters, that filing was also included as a non-U.S. issuer.

6 Cornerstone Research, Securities Class Action Filings, 2018 Year 

in Review, Cornerstone Res., 1 (Jan. 2019).

7 Filings Database, supra note 5.

8 ADRs are certificates that represent an ownership interest in 

foreign securities on deposit with an intermediary. Additional Form 

F-6 Eligibility Requirement Related to the Listed Status of 

Deposited Securities Underlying American Depositary Receipts, 

Securities Act Release No. 8287, Exchange Act Release No. 

48,482, 68 Fed. Reg. 54,644-46 (Sept. 17, 2003) (to be 

codified at 17 C.F.R. pt. 239). ADRs may be sponsored or 

unsponsored. The SEC describes a sponsored ADR as “effectively 

a three party-contract: it is established jointly by a deposit 

agreement between the foreign company whose securities will be 

represented by the ADRs and the depositary, with ADR holders as 

third-party beneficiaries.” Id. An unsponsored ADR, on the other 

hand, is “essentially a two-party contract between the depositary 

and the ADR holders,” and is “established by the depositary acting 

on its own.” Id. 

9 See, e.g., Das v. Rio Tinto PLC, 332 F. Supp. 3d 786 (S.D.N.Y. 

2018) (dismissal of follow-on securities suit involving Rio Tinto, 

incorporated in the UK with ADRs listed on the NYSE and arising 

out of bribery scheme of rights to a giant iron ore deposit in 

Guinea); Christian v. BT Group PLC, No. 2:17-cv-497-KM-JBC, 

2018 WL 3647213 (D.N.J. Aug. 1, 2018) (dismissal without 

prejudice of class action involving multinational 

telecommunications services company headquartered in London 

with ADRs traded on the NYSE, and alleged misconduct arising 

out of Italian subsidiary). 

Post-Morrison U.S. landscape

In June 2010, the U.S. Supreme Court decided Morrison 
v. National Australia Bank Ltd.,3 a landmark ruling which 

narrowed the reach of key provisions of the Securities 

Exchange Act of 1934 (“Exchange Act”) with respect to 

the purchase and sale of securities outside of the U.S. 

Under its two-pronged standard, the Court held that 

Section 10(b) of the Exchange Act applies only to 

“transactions in securities listed on domestic exchanges, 

and domestic transactions in other securities.”4  

Post-Morrison, access to U.S. courts was extinguished for 

these “F-cubed” cases. Nonetheless, the impact of 

Morrison continues to evolve; in 2018, there were 54 class 

action filings against non-U.S. issuers in the U.S.5  

This number comes at a time when securities suit filings 

remained at near record levels in 2018.6 Of the eighteen 

filings against Asian headquartered companies, fifteen 

were against companies headquartered in China. Moreover, 

of the eighteen filings against European companies, six 

were against firms headquartered  

in Ireland.7 

While some courts have evaluated securities litigation 

cases involving American Depositary Receipts (“ADRs”)8 

of non-U.S. companies without any analysis relating to 

Morrison,9 the post-Morrison landscape continues 

to evolve. 

In 2018, the number of class action 
filings against non-U.S. issuers in the 
U.S. remains high with fifty-four class 
action filings.

http://securities.stanford.edu/filings.html
http://securities.stanford.edu/filings.html
https://www.cornerstone.com/Publications/Reports/Securities-Class-Action-Filings-2018-Year-in-Review
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Specifically, in 2018, the Ninth Circuit issued a decision 

in Stoyas v. Toshiba Corp.,10 which opened courtroom doors 

to U.S. securities litigation claims against foreign issuers 

based on third-party transactions in the U.S. In 2015, 

plaintiff Mark Stoyas filed the action in the U.S. District 

Court for the Central District of California on behalf of a 

putative class of plaintiffs that purchased, in over-the-

counter (“OTC”) transactions in the U.S., unsponsored 

ADRs referencing Toshiba stock listed in Japan.11 The 

district court dismissed the case on the grounds that the 

OTC market through which ADRs are sold was not a 

“national exchange” within the meaning of Morrison, and 

that the plaintiff had failed to identify any domestic 

transaction between ADR purchasers and Toshiba.12

On July 17, 2018, the Ninth Circuit reversed and 

remanded the case so that the plaintiffs could have the 

opportunity to plead facts to establish that the securities 

laws applied regardless of the fact that the ADRs were 

unsponsored.13 First, the Ninth Circuit concluded that 

Toshiba’s ADRs are “securities” under the Exchange Act.14 

Next, the court held that the over-the-counter market on 

which Toshiba’s ADRs trade is not an “exchange” under 

the Exchange Act.15 Citing Morrison, the court also 

concluded that an “amended complaint could almost 

certainly allege sufficient facts to establish that [the lead 

plaintiff] purchased [its] Toshiba ADRs in a domestic 

transaction.”16 Indeed, the Ninth Circuit explained that 

the lead plaintiff purchased ADRs in the U.S.; the lead 

plaintiff is a U.S. entity, located in the U.S. and that 

coordinates activities in the U.S.; the OTC platform on 

which the ADRs were traded is located in the U.S.; and 

four Toshiba ADR depositary banks where ADR holders can 

exchange their ADRs for Toshiba common shares are in the 

U.S.17 As such, the Ninth Circuit ultimately determined 

that, under Morrison, Section 10(b) would apply to claims 

against Toshiba based on domestic transactions involving 

OTC purchases in the U.S. of unsponsored ADRs 

referencing Toshiba stock listed in Japan. The Ninth 

Circuit departed from Second Circuit case law and reached 

this decision, despite the fact that Toshiba had not created 

the ADRs or entered the U.S. securities market, and 

despite the fact that Toshiba’s allegedly fraudulent 

conduct occurred in Japan, and Toshiba was being 

investigated by Japanese authorities.18 

A petition for writ of certiorari was filed on October 15, 

2018, whereby the question presented was “whether the 

Exchange Act applies, without exception, whenever a 

claim is based on a domestic transaction, as the Ninth 

Circuit held below, or whether in certain circumstances 

the Exchange Act does not apply, despite the claim being 

based on a domestic transaction, because other aspects of 

the claim make it impermissibly extraterritorial, as the 

Second Circuit has held.”19 Amicus briefs, advocating for 

not only Supreme Court review, but also reversal of the 

Ninth Circuit decision were submitted, and included 

entities such as the U.S. Chamber of Commerce; Ministry 

of Economy, Trade and Industry of Japan; the Government 

of the United Kingdom of Great Britain and Northern 

Ireland; and European issuers Économiesuisse, 

International Chamber of Commerce Switzerland and 

Association Française des Entreprises Privées, showing the 

importance of this closely-watched matter. However, in 

10 Stoyas v. Toshiba Corp., 896 F.3d 933 (9th Cir. 2018), petition for 

cert. denied, No. 18-486 (U.S. June 24, 2019). 

11 896 F.3d at 937, 941.

12 Id. at 937. 

13 Id. at 933. 

14 Id. at 939-40.

15 Id. at 945-47. 

16 Id. at 949.

 

17 Id. 

18 Id. at 149-50 (distinguishing Parkcentral Global Hub v. Porsche 

Automobile Holdings, 763 F.3d 198 (2d Cir. 2014)). 

19 Pet. for Writ of Cert., Toshiba Corp. v. Automotive Indus. Pension 

Trust Fund, No. 18-486 (U.S. Oct. 15, 2018). 
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May 2019, the United States filed an amicus brief, 

arguing, among other things, that U.S. Supreme Court 

review should be denied because the purchases of ADRs 

in the United States were “undisputedly ‘domestic 

transactions’” and that Toshiba’s involvement or non-

involvement in the unsponsored ADRs has no bearing on 

extraterritoriality analysis. Ultimately, the Supreme Court 

declined to review the action.20 Thus, the fate of the reach 

of exposure for multinational companies remains uncertain 

across jurisdictions. 

While courts continue to struggle with the application of 

Morrison at various stages of litigation (including, as 

discussed below, at the class certification phase), non-

U.S. companies may also be subject to litigation that 

could result in significant settlements. In particular, in 

2018 significant settlements were reached in two cases, 

which had applied Morrison at earlier points in the 

litigation. In In re Petrobras Securities Litigation, the 

Second Circuit opened a new chapter in Morrison 

jurisprudence, clarifying class certification requirements.21 

By way of background, Petrobras is an oil and gas 

company whose operations are centered in Brazil. It has 

ADRs listed on the New York Stock Exchange (“NYSE”). 

Amidst the wake of an investigation involving a multi-year, 

multi-billion dollar bid-rigging and kickback scheme, 

Petrobras delayed issuing financial statements, causing 

the prices of certain of its securities to fall.22 In October 

2015, plaintiffs moved to certify two broad classes of 

Petrobras investors—an Exchange Act class and a 

Securities Act class—covering anyone who purchased 

Petrobras securities in “domestic transactions.”23 In 

addressing an issue of first impression, on July 7, 2017, 

the Second Circuit affirmed in part and vacated in part the 

district court’s decision to grant the plaintiffs’ class 

certification motion. The Second Circuit held in part that 

the District Court “committed legal error by finding that 

Rule 23(b)(3)’s predominance requirement was satisfied 

without considering the need for individual Morrison 

inquiries regarding domestic transactions.”24 The Second 

Circuit therefore vacated the predominance portion of the 

certification order and remanded the case to the District 

Court for consideration of that issue.25 A petition for writ of 

certiorari was filed in November 2017, urging the 

Supreme Court to take up the matter because the “rulings 

20 Br. for The Chamber of Commerce of the U.S. as Amicus Curiae, 

No. 18-486 (U.S. Dec. 6, 2018); Br. for The Ministry of Econ., 

Trade and Indus. of Japan as Amicus Curiae, No. 18-486 (U.S. 

Nov. 2, 2018); Br. for European Issuers, Économiesuisse, Int’l 

Chamber of Commerce Switz., & The Assoc. Française des 

Entreprises Privées as Amici Curiae, No. 18-486 (U.S. Dec. 6, 

2018); Br. for The Gov’t the U.K. of Great Britain and N. Ir. as 

Amici Curiae, No. 18-486 (U.S. Dec. 4, 2018); Br. for the United 

States as Amicus Curiae, No. 18-486 (U.S. May 20, 2018). See 

also Order, No. 18-486 (June 24, 2019) (cert denied).

21 In re Petrobras Sec. Litig., 862 F.3d 250 (2d Cir. 2017), petition 

for cert. filed (Nov. 1, 2017). 

22 Id. 

23 In re Petrobras Sec. Litig., 312 F.R.D. 354 (S.D.N.Y. 2016), aff’d 

in part, vacated in part, 862 F.3d 250 (2d Cir. 2017). 

24 In re Petrobras Sec. Litig., 862 F.3d at 257. 

25 Id. 

While courts continue to struggle with 
the application of Morrison at various 
litigation stages, non-U.S. companies 
may also be subject to litigation that 
could result in significant 
settlements.
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in this case [would] have a significant impact on the global 

financial markets, the ability of issuers to utilize those 

markets, and the due process rights of both plaintiffs and 

defendants in federal class actions.”26 Instead of 

continuing to litigate the matter, on June 28, 2018, the 

District Court granted final approval of a US$3 billion 

settlement.27 

In In re Volkswagen, pending in the U.S. District Court for 

the Northern District of California, the court held that the 

U.S. securities laws did apply to OTC transactions in the 

U.S. of Volkswagen’s sponsored ADRs. The plaintiffs 

represented a putative class of all persons who purchased 

Volkswagen-sponsored Level 1 ADRs on an OTC market in 

the U.S.28 On January 4, 2017, the court entered an order 

granting in part and denying in part the defendants’ 

motions to dismiss the first consolidated complaint. 

The court began by finding that the OTC market on which 

the Volkswagen ADRs trade is not a “domestic 

exchange.”29 The court, however, explained that 

Volkswagen could nonetheless be sued for a violation of 

Section 10(b) because it took “affirmative steps to make 

its securities available to investors here in the United 

States.” For example, the Deposit Agreements creating the 

ADRs were entered into between Volkswagen and J.P. 

Morgan of New York and provide specifically that the 

Agreements and the ADRs are governed by New York law. 

Volkswagen submitted Form F-6 Registration Statements 

to make the ADRs available in the U.S. The ADRs were 

and are offered to domestic investors on an OTC market 

located in the U.S., and the plaintiffs purchased the ADRs 

in the U.S.30 The court thus denied the defendants’ 

motion to dismiss in part on the ground that applying 

Section 10(b) is “not an impermissible extraterritorial 

application” of the Securities Exchange Act as prohibited 

by Morrison.31 Later that year, after filing an amended 

complaint which was also granted in part and denied in 

part, discovery commenced. On May 10, 2019, the court 

approved a US$48 million settlement to be paid on behalf 

of all of the defendants for the benefit of those who 

purchased or acquired certain Volkswagen-sponsored 

ADRs.32 

As courts continue to struggle with the application of 

Morrison, non-U.S. companies face continued uncertainty 

regarding whether they will be subject to potential liability 

under the U.S. securities laws. Accordingly, cases 

involving non-U.S. companies that have survived dismissal 

may result in significant settlements in the U.S. 

26 Pet. for Writ of Cert. at 2, Petrobras v. Universities Superannuation Scheme Ltd., No. 17-664 (U.S. Nov. 1, 2017). 

27 Opinion and Order, In re Petrobras Sec. Litig., No. 1:14-cv-09662-JSR (S.D.N.Y. June 25, 2018), ECF No. 834. 

28 In re Volkswagen “Clean Diesel” Mktg., Sales Practices, and Prods. Liab. Litig., MDL No. 2672 CRB (JSC), 2017 WL 66281, *2 (N.D. Cal. 

Jan. 4, 2017). 

29 Id. at *4. 

30 Id. at *6. 

31 Id. at *7. 

32 Stipulation and Agreement of Settlement, In re Volkswagen “Clean Diesel” Marketing, 3:15-md-02672-CRB (N.D. Cal. Aug. 28, 2018), ECF 

No. 5267-1; Judgment Approving Class Action Settlement, In re Volkswagen “Clean Diesel” Marketing, 3:15-md-02672-CRB (N.D. Cal. May 

10, 2019), ECF No. 6278. Volkswagen’s legal issues continue. Most recently, on March 14, 2019, the SEC charged Volkswagen Group and 

ex-CEO Martin Winterkorn with deceiving investors about the automaker’s vehicle quality, compliance and finances before its emissions scandal. 

The SEC’s complaint, filed in the U.S. District Court of the Northern District of California, charges Volkswagen AG, its subsidiaries and 

Winterkorn with violating the antifraud provisions of the federal securities laws. The complaint alleges that Volkswagen hid its decade-long  

emissions scheme while selling billions of dollars of its bonds to investors at inflated prices. Press Release, SEC Charges Volkswagen, Former 

CEO with Defrauding Bond Investors During ‘Clean Diesel’ Emissions Fraud (Mar. 14, 2019); see also SEC v. Volkswagen, et al., Case No. 

19-cv-01391 (N.D. Cal. Mar. 14, 2019). ). However, at the most recent hearing, Judge Charles Breyer expressed skepticism at the SEC’s 

decision to file four years after the 2015 announcement underlying these allegations and required the SEC to file a declaration by June 2019 to 

affirm that the SEC moved as quickly as it could in pursuing these claims. Dorothy Atkins, Timing Of SEC’s VW Emissions Suit ‘Totally Mystifies’ 

Judge, Law 360 (May 10, 2019).

https://www.law360.com/articles/1158685/timing-of-sec-s-vw-emissions-suit-totally-mystifies-judge.
https://www.law360.com/articles/1158685/timing-of-sec-s-vw-emissions-suit-totally-mystifies-judge.
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Securities litigation goes global 

European Union 
The EU has recently experienced a rapid proliferation of 

collective actions.33 Most EU member states now have 

some form of collective action, and the trend is to make it 

easier for parties to sue collectively.34 Starting in 2013, 

the EU’s European Commission (the “Commission”) 

published the Collective Redress Recommendation  

(“EU Recommendation”), which recommended to member 

states two common collective redress mechanisms.35  

The first mechanism is known as a group action, whereby 

individuals who have suffered the same harm collectively 

bring and jointly manage their claims. The second 

mechanism is the representative action, similar to France’s 

actions en representation conjointe, whereby qualified 

institutions are granted permission to bring cases on 

behalf of third parties.36 

On January 25, 2018, the Commission published its 

Report on the Implementation of the EU Recommendation, 

finding that many of the member states had not adopted 

the recommended features, and explaining that the 

implementation of safeguards against potential abuse is 

still not consistent across the EU.37 

In response, the EU launched its draft directive called the 

“New Deal for Consumers” on April 11, 2018.38 This 

directive is a follow-on to the EU Recommendation and 

carves out additional collective action redress mechanisms 

for consumers.39 While it provides a general framework for 

collective injunctions and redress, it preserves member 

state autonomy relating to key features, such as whether to 

use opt-in or opt-out systems.40 It also significantly 

expands the range of cases for which collective redress is 

available and allows a qualified entity to bring a 

representative action not only for injunctions but also for a 

redress that may include the recovery of monetary 

compensation.41 Although these measures are directed at 

actions by consumers, the directive could have  

wide-reaching effects on member states’ practices relating 

to investor class actions.42 The draft directive on better 

enforcement and modernization was provisionally agreed 

to by the European Parliament and the Council in April 

2019.43 While the final adoption of the provisional 

agreement is expected in Fall 2019, work on the 

representative actions proposals continues in the European 

Parliament and Council.44

33 Ken Daly, The Growth of Collective Redress in the EU: A Survey of  

Developments in 100 Member States, U.S. Chamber Institute For 

Legal Reform, 17-20 (Mar. 2017). 

34 Id.

36 Commission Recommendation 2013/396 of 11 June 2013, on 

common principles for injunctive and compensatory collective 

redress mechanisms in the Member States concerning violations of 

rights granted under Union Law, 2013 O.J. (L 201) 61.

37 Report from the Commission to the European Parliament, the 

Council and The European Economic and Social Committee on the 

Implementation of the Commission Recommendation of 11 June 

2013 on Common Principles for Injunctive and Compensatory 

Collective Redress Mechanisms in the Member States Concerning 

Violations of Rights Granted Under Union Law, at 20-21, COM 

(2018) 040 final (Jan. 25, 2018).

38 European Commission Press Release IP/18/3041, A New Deal for 

Consumers: Commission strengthens EU consumer rights and 

enforcement (Apr. 11, 2018).

39 Tom Fox & Adela Williams, EU Developments in Relation to 

Collective Redress, in The International Comparative Legal Guide 

to: Class & Group Actions 2019 (May 11, 2018).

40 European Commission Fact Sheet IP/18/3041, New Deal for 

Consumers (April 11, 2018), An “opt-in” system requires potential 

class members to take affirmative steps to join the class if they 

qualify, while an “opt-out” system means all potential class 

member are automatically included in the class and must 

affirmatively remove themselves if they so choose.

41 Id. 

42 Kevin LaCroix, European Commission Proposes Consumer 

Collective Redress Mechanism, The D&O Diary (Apr. 16, 2018).

43 European Commission, Review of EU Consumer Law – New Deal 

for Consumers, last visited May 28, 2019.

44 Id.

https://www.instituteforlegalreform.com/uploads/sites/1/The_Growth_of_Collective_Redress_in_the_EU_A_Survey_of_Developments_in_10_Member_States_April_2017.pdf
https://www.instituteforlegalreform.com/uploads/sites/1/The_Growth_of_Collective_Redress_in_the_EU_A_Survey_of_Developments_in_10_Member_States_April_2017.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013H0396&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018DC0040&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018DC0040&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018DC0040&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018DC0040&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018DC0040&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018DC0040&from=en
http://europa.eu/rapid/press-release_IP-18-3041_en.htm
http://europa.eu/rapid/press-release_IP-18-3041_en.htm
http://europa.eu/rapid/press-release_IP-18-3041_en.htm
https://iclg.com/practice-areas/class-and-group-actions-laws-and-regulations/eu-developments-in-relation-to-collective-redress
https://iclg.com/practice-areas/class-and-group-actions-laws-and-regulations/eu-developments-in-relation-to-collective-redress
http://europa.eu/rapid/press-release_MEMO-18-2821_en.htm
http://europa.eu/rapid/press-release_MEMO-18-2821_en.htm
https://www.dandodiary.com/2018/04/articles/uncategorized/european-commission-proposes-consumer-collective-redress-mechanism/
https://www.dandodiary.com/2018/04/articles/uncategorized/european-commission-proposes-consumer-collective-redress-mechanism/
 https://ec.europa.eu/info/law/law-topic/consumers/review-eu-consumer-law-new-deal-consumers_en
 https://ec.europa.eu/info/law/law-topic/consumers/review-eu-consumer-law-new-deal-consumers_en
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In the meantime, differences between the various EU 

countries’ collective action proceedings continue to be a 

risk for issuers, as enterprising plaintiffs have the 

opportunity to engage in forum shopping. Moreover, the 

potential for large payouts and access to third-party 

litigation funders provides the incentive for shareholders to 

pursue more claims. As more member states adopt 

differing collective redress mechanisms, and the size of 

claims continues to grow, issuers should continue to be 

aware of potential forum shopping and monitor new 

procedures and legislation. 

Netherlands
The Netherlands is the EU member state at the forefront 

of this sea change in securities litigation as globally 

watched cases showcase the venue’s popularity. As 

explained in the White Paper,45 this popularity has 

increased because of the Netherlands’ procedures for 

court-approved, opt-out class settlements. Courts in the 

Netherlands have used a class settlement procedure, 

known as Wet Collectieve Afhandeling Massaschade, or 

WCAM, to create legally binding multinational settlements 

of class actions alleging securities fraud. Therefore, the 

Netherlands has become an attractive forum, both for 

plaintiffs seeking relief on behalf of a worldwide class and 

defendants seeking a binding opt-out resolution of claims 

involving worldwide investors. 

Fortis Settlement
In 2016, a closely-watched set of claims dating back to 

the 2008 global financial crisis settled for a massive 

€1.204 billion (US$1.3 billion), making it one of the 

highest settlements ever and ushering in a new era in the 

globalization of securities laws, and in 2018, the 

settlement was approved by the Amsterdam Court of 

Appeals.46 Several shareholder foundations, led by 

American plaintiffs’ firms,47 reached an agreement using 

Dutch collective settlement procedures to settle 

shareholder claims against Belgium-based Ageas (formerly 

Fortis). Securities practitioners have been watching the 

Fortis litigation develop since 2008, after the  

Belgium-based provider of banking and insurance services 

participated in the ABN AMRO acquisition and received a 

government “bail out” by Belgium, the Netherlands, and 

Luxembourg to prevent its collapse.48 

By way of background, a specially formed foundation 

representing investors in the U.S., Europe, the Middle 

East and Australia brought a unique shareholder fraud 

action against Fortis on January 10, 2011. The 

foundation, called Stichting Investor Claims Against Fortis, 

filed suit in Utrecht Civil Court seeking declaratory 

judgment against Fortis for defrauding investors through a 

2007 rights issue to acquire ABN AMRO.49 The foundation 

alleged that Ageas, formerly known as Fortis, and its 

officers, directors and underwriter, misled investors about 

the bank’s financial health from the fall of 2007 until up 

to three days before the 2008 government bailout.50 

Additional shareholder foundations were also organized—

Stichting FortisEffect, a Dutch shareholder foundation, 

45 White Paper, supra note 1, at 10–11, 15.

 

46 Press Release, Ageas, Ageas, DeMinor, Stichting FortisEffect, 

SICAF and VEB Reach Agreement Aiming at Settling All Fortis 

Civil Legacies, 1 (Mar. 14, 2016); Kevin LaCroix, Massive $1.3 

Billion Settlement of Fortis Investor Actions Under Dutch 

Collective Settlement Procedures, The D&O Diary (Mar. 14, 2016).

47 The American Plaintiffs’ firms involved were Grant & Eisenhower 

and Kessler Topaz. Case Information, Grant & Eisenhower; Kessler 

Topaz Announces Record-Setting €1.3 Billion Settlement with 

Ageas (f/k/a Fortis), Cision PR Newswire, (July 17, 2018).

48 LaCroix, Massive $1.3 Billion Settlement, supra note 46.

49 Stichting Investor Claims Against Fortis, Stitching (July 7, 2011).

50 Id. 

Most EU member states now have 
some form of collective action, and 
the trend is to make it easier for 
parties to sue collectively.

http://forsettlement.com/pdf/16-03-14_en.pdf
http://forsettlement.com/pdf/16-03-14_en.pdf
http://forsettlement.com/pdf/16-03-14_en.pdf
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and Dutch shareholder group VEB. A Belgium group, 

Deminor, separately filed actions in Belgium.51

The 2016 settlement agreement includes the Dutch 

shareholder foundations and the separate Belgium 

proceeding. Ageas agreed to pay a global amount of 

€1.204 billion (US$1.3 billion) to shareholders covered 

by the settlement without admitting any wrongdoing.52 

After facing a number of objections which led to an 

amended settlement, the Amsterdam Court of Appeals 

approved the €1.3 billion settlement on July 13, 2018.53 

The principal objections related to the division of the 

settlement proceeds between active and inactive 

shareholder claimants54 and attorneys’ fee recoveries.55 

The court ultimately approved settlement terms that 

awarded active and inactive shareholder claimants the 

same base damages. This, shareholder attorneys argued, 

could serve to dis-incentivize institutional investors from 

joining the stichting at all because there is no reward for 

the effort and cost of bringing the claims in the first place, 

creating a free rider problem.56 Indeed, as the largest 

shareholder collective action settlement ever outside the 

U.S.,57 this settlement’s sheer size is unprecedented and 

represents the magnitude of liability exposure for issuers. 

Collective Actions 
As explained in the White Paper, collective actions in the 

Netherlands are governed by Article 3:305a BW of the 

Dutch Civil Code (Burgerlijk Wetboek).58 A representative 

organization (or “foundation”) with the legal capacity to 

sue on behalf of a group of injured individuals or entities 

that have “opted in” to the foundation may file a collective 

action.59 

Currently, collective actions may only seek declaratory or 

injunctive relief, not money damages.60 On November 16, 

2016, the Minister of Security and Justice submitted a 

bill introducing a collective damages action to the lower 

house of Dutch Parliament, seeking to remove the 

restriction on monetary damages in collective actions. The 

proposed bill includes a jurisdictional test and proposes 

that a collective action for damages must be sufficiently 

connected to the Netherlands.61 On January 29, 2019, the 

Dutch Parliament’s lower house adopted the bill.62 On 

March 19, 2019, the Dutch Senate finally approved the 

legislation, which is expected to go into effect in July 

2019.63 

With the potential for money damages and other provisions 

aimed at making the collective action mechanism more 

efficient and effective, the proposed new opt-out regime 

would undoubtedly attract even more claimants, some with 

potentially attenuated ties to the Netherlands.64 In an 

effort to protect against this type of forum shopping, the 

bill contains proposed revisions related to standing.65 

Specifically, “a claim vehicle” can only bring a collective 

action if the legal claim has a “sufficiently close 

relationship with the Netherlands.”66 A claimant can 

demonstrate a “sufficiently close relationship” if “1) the 

majority of persons whose interests the legal action aims 

51 LaCroix, supra note 46. 

52 Id. 

53 Press Release, Ageas, Fortis Settlement Declared Binding  

(July 13, 2018); see also Kevin LaCroix, Dutch Court Declares 

Largest-Ever European Investor Claims Settlement Binding, The 

D&O Diary (July 30, 2018).

54 Alison Frankel, Dutch Court Approves $1.5 billion Fortis 

shareholder deal – but there’s a catch, Reuters (July 16, 2018).

55 LaCroix, Largest-Ever European Investor Claims, supra note 53.

56 Frankel, supra note 54.

57 LaCroix, Largest Ever European Investor Claims, supra note 53.

58 White Paper, supra note 1, at 11.

59 Art. 3:305a para. 1 BW.

60 Art. 3:305a para. 3 BW; Deborah R. Hensler, The Future of Mass 

Litigation: Global Class Actions and Third-Party Litigation Funding, 

79 George Washington Law Review 306, 312 (2011). 

61 Ianika Tzankova, New Dutch Bill Proposing a Collective Damages 

Action Submitted to Dutch Parliament, British Institute of 

International and Comparative Law. (Dec. 5, 2016). 

62 Daan Lunsingh Scheurleer, Freerk Vermeulen & Yvette Steeg-Tijms, 

Lower House of Dutch Parliament Adopts Bill Introducing a 

Collective Damages Action, Lexology (Feb. 6, 2019).

63 Support for class action for damages (Mar. 19, 2019).

64 Dr. Christian Fulda, Anna Masser, Gerjanne te Winkel & Sophie van 

de Graaff, Collective Redress in Europe: Developments in Key 

Jurisdictions—The Netherlands, JD Supra (Feb. 5, 2019).

65 Id.

66 English translation of new proposed bill as adopted by parliament, 

Draft Bill Collective Damages Claims Approved by the House of 

Representatives, Houthoff (Jan. 29, 2019), at art. 305a(3)(b). 
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to protect have their habitual residence in the 

Netherlands; or 2) the party against whom the legal action 

is directed is domiciled in the Netherlands and additional 

circumstances suggest a sufficient relationship with the 

Netherlands; or 3) the event to which the legal action 

relates took place in the Netherlands. If the claim is not 

sufficiently related, the claim vehicle has no standing.”67

Volkswagen collective action
In addition to the Volkswagen litigation pending in the 

U.S.,68 as described in the White Paper, a group of 

investors brought claims against Volkswagen using the 

Dutch collective settlement procedures in 2016.69 The 

claims arose out of the “disclosure that Volkswagen 

installed devices to circumvent mandatory emissions 

regulations for its diesel engines.”70 The Volkswagen 

Investor Settlement Foundation has filed an action now 

pending in the Amsterdam district court requesting that 

the court declare Dutch Volkswagen car owners eligible to 

return the affected vehicles. As is noted above, the 

procedural mechanism for money damages in collective 

actions is currently in flux.71 Thus, the plaintiffs currently 

seek a declaratory judgment authorizing Dutch car owners 

to return the impacted vehicles to Dutch Volkswagen 

dealers for a full refund of the purchase price.72 The suit 

will take place in three phases.73 First, the court will 

address the question of whether it has jurisdiction to 

adjudicate the suit.74 Second, the court will investigate the 

parties’ claims and gather facts.75 Finally, it will evaluate 

the foundation’s claims and Volkswagen’s defenses on the 

merits. On November 6, 2018, the pre-trial review took 

place, which split up the process into three phases. 

Because the former board members of Volkwagen objected 

to the jurisdiction of the District of Amsterdam, the 

Foundation decided to remove the former directors from 

the current proceedings. The second phase then 

proceeded, whereby the Court will raise a number of 

formal questions after which it will examine the content of 

the claim in phase three. An oral pleading will be held in 

October 2019.76 

United Kingdom 
The United Kingdom is currently one of the preferred 

jurisdictions for collective action proceedings.77 As 

explained in depth in the White Paper,78 there are 

currently three procedures in the UK that provide 

claimants the ability to pursue collective securities 

litigation actions: joinder and consolidation (similar to the 

same proceedings in the U.S.),79 Group Litigation Orders 

(“GLOs”),80 and representative actions.81 

The UK’s Financial Services and Markets Act (“FSMA”)82 

contains claims that resemble Sections 11 and 12(a)(2) of 

the Securities Act and Section 10(b) of the Exchange Act. 

Similar to Sections 11 and 12(a) of the Securities Act, 

which govern liability for material misstatements and 

omissions in a company’s registration statement or 

prospectus, Section 90 holds liable any “person 

responsible for listing particulars” who causes an investor 

67 Id.

68 See In re Volkswagen, supra note 28. 

69 White Paper, supra note 1, at 15.

70 Press Release, Cision PR Newswire, Dutch Settlement Foundation 

Seeks to Resolve Securities Claims Both for the Benefit of 

Volkswagen and its Investors (Feb. 15, 2016).

71 Supra p.11

72 Progress of the lawsuit, Stichting Volkwagen Car Claim at “The 

Goal: Judicial Decision.”

73 Id. at “Where We Are Now: Pre-trial review.”

74 Id. 

75 Id.

76 Id.

77 Brexit continues to raise the question of whether the UK may lose 

that status. Jerome Kortmann, et al., Collective Redress Tourism: 

Preventing Forum Shopping in the Eu, U.S. Chamber Institute For 

Collective Reform, 24 (Oct. 24, 2017). 

78 White Paper, supra note 1, at 15–16.

79 The Civil Procedure Rules (CPR) §§ 7.3, 19.1. 

80 CPR § 19.10. 

81 CPR § 19.6. 

82 Financial Services and Markets Act 2000, c. 8 (Eng.). 
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to suffer loss as a result of untrue or misleading 

statements or omissions from required disclosures.83 And 

similar to Section 10(b) of the Exchange Act, a provision 

regulating allegedly fraudulent material misrepresentations 

and omissions in public filings by issuers, Section 90A of 

the FSMA covers “misleading statement[s]” and 

“dishonest omission[s]” by issuers in “certain published 

information relating to the securities” or “a dishonest 

delay” in publishing the information.84

As explained in the White Paper,85 shareholders of two 

large English companies, Royal Bank of Scotland and 

Tesco, brought collective FSMA actions that were granted 

GLO status.86 These claims—most of which have been 

settled—involve anywhere from hundreds to tens of 

thousands of litigants seeking redress in millions or even 

billions of pounds.87 A few claims remain pending due to 

complications in distributing the settlement funds.88 

Overall, these cases have set the stage for investor 

collective actions in the UK, perhaps signaling that 

collective securities litigation actions will become more 

commonplace in the future.89 

Mastercard case
Although not an investor class action, the recent 

Mastercard case is significant because it is the largest 

collective action claim filed in the UK’s history and has 

the potential to influence other types of collective actions 

and damage awards in the UK, including those brought by 

investors. In 2016, a £14 billion damages claim—the first 

ever to be filed under the Consumer Rights Act on behalf 

of all UK consumers—was filed at the Competition Appeal 

Tribunal (CAT) in London.90 The claim arose out of 

Mastercard’s alleged improper card fees imposed on 

businesses that accepted Mastercard debit and credit 

cards in the EU.91 The case alleges that these fees 

translated to higher prices for consumers.92 In July 2017, 

the court dismissed the case under Section 47B(6) of CA 

1998, the Competition Act, finding that the claims were 

not suitable for resolution under the collective proceeding 

framework because there were several issues not common 

to all members of the potential class.93 In April 2019, in a 

landmark unanimous judgment, the Court of Appeal 

decided that the CAT erred in rejecting certification of the 

class action against MasterCard, arguably lowering the 

initial certification hurdle. As a result, the CAT will now 

reconsider whether to certify the class and the claims 

worth billions of pounds may potentially be recovered.94 

Germany 
Germany is another jurisdiction that illustrates some of the 

complexity and uncertainty issuers face in the developing 

world of collective actions. As explained in the White 

Paper,95 Germany does not have a formal procedure to 

permit multiple claims to be tried as a class action; 

however, there is a process whereby decisions can be 

obtained on common elements of multiple claims.96 The 

German Capital Investors Model Proceedings Act 

(Kapitalanleger-Musterverfahrensgesetz, or KapMuG) 

allows a securities claimant to “opt in” and apply to have 

83 Id. § 90. 

84 Id. § 90A.

85 White Paper, supra note 1, at 18.

86 Shana Ting Lipton, Changing Suits – The Evolution of Group 

Shareholder Actions or ‘Class Action’ Style Litigation in the UK, 

The Review, 21-22 (Sept. 2016). 

87 Melissa Lipman, UK Litigation Roundup: Here’s What You Missed 

in London, Law360 (Oct. 20, 2017).

88 See Alexandra Rogers, Court orders ‘driving force’ behind RBS 

action group to hand over thousands of documents, City A.M. 

(Dec. 20, 2018 7:10 PM); Tesco Compensation Scheme, KPMG 

(Nov. 30, 2018).

89 Lipton, supra note 86, at 22-23.

90 See £14 Billion Damages Claim Filed Against MasterCard by UK 

Consumers in Landmark Collective Action, Quinn Emanuel 

Urquhart & Sullivan, LLP, (last visited Feb. 9, 2019).

91 Id.

92 Id.

93 Walter Hugh Merricks CBE v. Mastercard Incorporated and Others 

[2018] EWCA (Civ) 2527 (appeal taken from Eng.).

94 Walter Hugh Merricks v. Mastercard Inc. et al., case number 

C3/2017/2278, in the Court of Appeal of England and Wales; see 

also Financial Times, Court Ruling Paves Way for 14bn Lawsuit 

against Mastercard (Apr. 16, 2019); Insight: Bloomberg, UK’s 

Court of Appeal Boosts Collective Action Regime (May 22, 2019).

95 White Paper, supra note 1, at 19. 

96 Burkhard Schneider & Heiko Heppner, The International 

Comparative Legal Guide to: Class & Group Actions 2017: A 

Practical Cross-Border Insight into Class and Group Actions Work, 

Global Legal Group (Nov. 18, 2016). 
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its claim tried as a model proceeding for a group of 

litigants.97 

As described in the White Paper,98 more than 1,400 

lawsuits relating to the Volkswagen case were filed under 

the KapMuG in the Regional Court of Braunschweig, where 

they were ultimately transferred to the Higher Regional 

Court of Braunschweig.99 The claims arose out of a sharp 

decline in Volkswagen’s stock price following its admission 

in 2015 that it had used software to manipulate emissions 

data in an effort to circumvent environmental 

regulations.100 In June 2018, the Higher Regional Court of 

Braunschweig ruled that the suit will also include Porsche 

SE, which controls fifty-two percent of Volkswagen’s voting 

stock, giving investors another chance to submit further 

claims and further underscoring the expansive reach of 

this global action.101 

On September 10, 2018, the Volkswagen trial began.102 To 

succeed, plaintiffs must show that Volkswagen’s public 

disclosures regarding the manipulative software were 

inadequate or untimely and that senior management 

deliberately concealed this information.103 Investors are 

suing for more than €9 billion.104 Although a decision is 

expected in 2019,105 a judgment has not yet been handed 

down—and given that the only other comparable model 

case in Germany involving a similar number of claimants 

took twelve years to reach a resolution,106 the case may not 

be resolved anytime soon.107

Italy 

Italy is another jurisdiction that was reluctant to embrace 

a class action procedure, but has since amended its laws 

to permit more class action claims.108 As explained in the 

White Paper,109 Italy adopted a class action system (azione 
di classe) in Article 140-bis of the Italian Consumer Code, 

effective January 1, 2010.110 The law used to require that 

the class members all seek to protect “identical” rights, 

but was amended in 2012 to lower the threshold and 

require only that claims be “homogenous.”111 The Senate 

is considering an additional amendment to Article 140, 

which is the statutory basis for collective actions in 

Italy.112 The proposed bill would add a new section to the 

Italian Civil Procedure Code providing clear requirements 

for each phase of the class action. As of the date of this 

article, the bill is still under consideration in the Italian 

Parliament’s Senate committee.113 

Regarding significant collective action litigation pending in 

Italy, in 2015, Italian investors brought a securities 

collective action against Italian oil and gas contractor 

Saipem S.p.A. (“Saipem”) accusing it of failing to 

97 Id.

98 White Paper, supra note 1, at 20. 

99 Jenny Gesley, The Volkswagen Litigations, Law Library of Congress. 

(Oct. 27, 2016).

100 Id.

101 German Court Says Investors Can Seek Redress from Porsche SE 

in VW Case, Reuters (June 15, 2018).

102 Laura de la Motte & Frank Drost, Winter Is Coming: Volkswagen 

shareholders get their day in court, Handelsblatt Today (Sept. 10, 

2018).

103 Id.

104 Volkswagen investors start € 9 bn emissions court case, BBC News 

(Sept. 10, 2018).

105 de la Motte, supra note 102.

106 Gesley, supra note 99.

107 Id.

108 Daly, supra note 33, at 20, 67. 

109 White Paper, supra note 1, at 22. 

110 Art. 140-bis, Codice del Consumo (It.). 

111 Gennaro d’Andria and Francesco Alongi, Class Actions Global 

Guide: Collective Actions in Italy: overview, Practical Law 

Company. (July 1, 2018). (last visited 9 Feb. 2019).

112 S. Doc. No. 1950 (2016) (It.). 

113 d’Andria & Alongi, supra note 111; see also Senato della 

Repubblica, Atto Senato n. 1950, (last visited Mar. 7, 2019).
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adequately disclose its financial condition, which led to a 

substantial drop in its stock value.114 The class consists of 

64 institutional investors.115 The statute of limitations for 

claims arising out of the alleged activities expired in 

December 2017.116 On November 9, 2018, the Court of 

Milan dismissed the case for failure to demonstrate 

ownership of Saipem shares during the class period.117 

The court ordered plaintiffs to pay €100,000 in legal 

expenses to Saipem.118

Given the current obstacles and risks associated with 

bringing class actions in Italy, the country will likely 

continue to lag behind other European nations in sheer 

numbers of class action suits until Italian law develops 

further and becomes more accommodating to litigants 

pursuing collective actions. 

Spain 

Spain does not have a specific procedure governing 

collective actions. Instead, Spain regulates what are 

known as “group claims.” As discussed in the White 

Paper,119 “collective interest actions” constitute one such 

type of group claim. Specifically, Article 11 of the Spanish 

Law of Civil Procedure (Ley de Enjuiciamiento Civil) (“LEC”) 

regulates a mechanism by which certain entities may bring 

group claims on behalf of users and consumers.120

In November 2018, several amendments were approved to 

the Spanish Securities Market Act.121 They included a 

clarification of the concept of “inside information,” 

defined as “information . . . which has not been made 

public . . . and which, if it were made public, would be 

likely to have a significant effect on the prices of those 

financial instruments or on the price of related derivative 

financial instruments.” Similarly, it clarified the meaning 

of “relevant information” to be “the remaining information 

. . . that any legal or regulatory provision obliges them to 

make public in Spain or that they consider necessary, due 

to their specific interest, to disseminate among 

investors.”122 Issuers are permitted to delay the 

publication of insider information if they meet certain 

criteria and provide a written explanation for the delay to 

the National Securities Market Commission (“CNMV”).123 

Issuers are relieved of that obligation if they disclose the 

delay itself to the CNMV.124 Finally, the amendments 

increased the threshold at which managers must disclose 

their transactions concerning shares or debt instruments 

of the issuer from 5,000 euros to 20,000 euros.125 

Canada 

Unlike the U.S., Canada’s securities regulation is 

decentralized such that each of Canada’s thirteen 

jurisdictions have established laws and agencies that 

govern the purchase and sale of Canadian securities.126 

Each province or territory has its own securities 

commission or regulator and has approved its own 

provincial or territorial securities legislation (collectively, 

“the provincial acts”).127 Each jurisdiction also exercises 

independent authority over the rules of civil procedure 

governing class actions within its region.128

Recent trends 
The decentralized nature of Canada’s provincial securities 

system poses significant challenges for parties in 

securities class actions. Given these challenges, many 

have called for a national securities system in Canada.129 

Currently, the Canadian government is working towards 
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128 LaCroix, supra note 126. 

129 Rick Baert, Proposal for National Securities Regulator in Canada 

Gains Traction, Pensions & Investments. (Jan. 23, 2017).

https://www.labaton.com/cases/saipem-italy
https://frtservices.com/case-spotlight-saipem-spa/
http://www.saipem.com/sites/SAIPEM_en_IT/con-side-dx/Press%20releases/2018/The%20Court%20of%20Milan.page
http://www.saipem.com/sites/SAIPEM_en_IT/con-side-dx/Press%20releases/2018/The%20Court%20of%20Milan.page
http://www.saipem.com/sites/SAIPEM_en_IT/con-side-dx/Press%20releases/2018/The%20Court%20of%20Milan.page
https://www.garrigues.com/en_GB/new/reform-spanish-securities-market-act-provides-greater-clarity-and-flexibility-market-abuse
https://www.garrigues.com/en_GB/new/reform-spanish-securities-market-act-provides-greater-clarity-and-flexibility-market-abuse
https://www.dandodiary.com/2015/03/articles/international-d-o/class-actions-in-canada-a-critical-commentary/
https://www.pionline.com/article/20170123/PRINT/301239999/proposal-for-national-securities-regulator-in-canada-gains-traction
https://www.pionline.com/article/20170123/PRINT/301239999/proposal-for-national-securities-regulator-in-canada-gains-traction


16 | Global Securities Litigation Trends: July 2019 Update 

130 Id. 

131 Reference re Pan-Canadian Sec. Reg., 2018 SCC 48, para. 116 

(Can.).

132 Saad Gaya, Reference re Pan-Canadian Securities Regulation: A 

Unified Approach to Securities Regulation, theCourt.ca (Nov. 14, 

2018).

133 Bradley A. Heys & Robert Patton, Trends in Canadian Securities 

Class Actions: 2018 Update, NERA, 1 (Feb 13, 2019).

134 Id. at 9. 

135 Id. at 2.

136 Id.

137 Kevin LaCroix, Ontario Court Rejects “Jurisdictional Overreach” for  

Canadian Securities Suits, The D&O Diary (Aug. 14, 2018).

138 Yip v. HSBC Holdings plc, 2018 ONCA 626, ¶ 51 (Can. Ont.).

139 Id. ¶ 25.

140 See, e.g., Federal Court of Australia Amendment Act 1991 (Cth) 

(Austl.); Federal Court of Australia Act 1976 (Cth) (Austl.). 

141 See Campbells Cash and Carry Pty Ltd v. Fostif Pty Ltd [2006] 

HCA 41 (Austl.). 

142 White Paper, supra note 1, at 27–28. 

143 Greg Houston, Svetlana Starykh, Astrid Dahl & Shane Anderson, 

Trends in Australian Securities Class Actions, NERA, 9  

(May 2010). 

establishing a national securities regulatory system to 

better protect investors and more effectively regulate the 

securities market.130 In November 2018, Canada made an 

important step towards centralization when the Supreme 

Court ruled that an inter-provincial, cooperative system—

entered into by the governments of Ontario, British 

Columbia, Saskatchewan, New Brunswick, Prince Edward 

Island and Yukon—was constitutional.131 The Court held 

that both the proposed model and draft legislation were 

constitutional, and as a result, this holding could open the 

door for all of the provincial and territorial governments, as 

well as the Canadian federal government, to coordinate to 

implement a unified approach to securities regulation.132  

While Canada works toward a national securities regulatory 

system, securities class actions in the country have 

lagged. Only eight new securities class actions were filed 

in Canada in 2018, one more than in 2017 and one fewer 

than in 2016.133 This is the fourth year in a row where the 

number of new cases filed has fallen below the average of 

nine new cases filed between 2008 and 2014.134

Of the eight Canadian securities cases filed in 2018, five 

included parallel class actions filed in the U.S.135 This is 

largely consistent with recent trends, where approximately 

half of cases filed in Canada between 2011 and 2017 

involved a parallel U.S. action.136 

In the wake of Morrison, Canada emerged as a contender 

to serve as the preferred forum for international securities 

litigation; however, a 2018 decision by the Court of 

Appeals of Ontario, where the majority of Canadian 

securities suits are filed, expressly rejected that 

possibility.137 This case involved a shareholder who 

purchased securities—on a Hong Kong stock exchange 

using a Hong Kong bank account—using a computer 

located in Canada. The Court of Appeals affirmed that 

“HSBC Holdings is not a responsible issuer under the 

Securities Act because it has no real and substantial 

connection to Ontario.”138 In doing so, the Court confirmed 

that Ontario would not “become the default jurisdiction for 

issuers around the world whose securities were purchased 

by residents of Ontario.”139

Australia 

Australia has recognized the concept of collective 

proceedings for decades.140 Only recently, however, has the 

country permitted third-party funding.141 With this change, 

Australia has seen an increase in the number of class 

action filings. 

As discussed in the White Paper,142 the recent addition of 

third-party litigation funding has had a number of effects 

on how proceedings under Part IVA of the Federal Court of 

Australia Act 1976, which governs representative 

proceedings, are conducted, particularly regarding the 

availability of “opt-in” provisions for funded claims.143 

With the addition of third-party funding for Part IVA 

proceedings, firms began to construct their claims in a way 

While Canada is working towards a 
national securities regulatory system, 
securities class actions there have 
lagged, with only eight new securities 
class actions filed in 2018.
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to restrict the class to persons who had affirmatively joined 

the representative claimant in some way.144 In doing so, 

firms were hoping to transform the proceeding into a quasi 

“opt-in” claim to control the size of the class and the 

firm’s fees. Eventually, firms were permitted to define the 

class of claimants by specific characteristics, for example, 

those investors who had joined the litigation funding 

agreement.145 

More recently, the Australian Federal Court approved, for 

the first time, a “common fund” open class action, where 

third-party funders are permitted to obtain fees from class 

members who did not sign a litigation funding 

agreement.146 The purpose was to encourage litigants to 

proceed with an “open class” approach, however, it 

instead appears to have encouraged competing class 

actions, without the same consolidation procedures as the 

U.S.147 In other words, a defendant could have to defend 

itself in multiple proceedings, and may face potential 

liability for multiple or overlapping recoveries.148 This 

problem materialized in early 2018, when three separate 

class action lawsuits were filed against a single company, 

GetSwift Limited. In its November 2018 judgment dealing 

with the multiplicity issue, the Federal Court upheld a 

permanent stay on two of the proceedings, allowing only 

one to go forward.149 

The Australian Law Reform Commission (ALRC)150 recently 

published a Final Report with recommendations to reform 

certain class action proceedings, including the issue of 

competing class actions, third-party litigation funding, and 

issues surrounding settlement approval, all of which may 

impact shareholder litigation in the future.151

Japan 

In late 2016, Japan first implemented a formal collective 

action procedure; thus, few collective actions have been 

filed to date. As explained in the White Paper, although it 

adopted a somewhat conservative collective action 

mechanism, its recent legislative changes reflect the 

global trend of easing restrictions to allow shareholders to 

bring claims for securities fraud.152 

Because Japan’s securities class action mechanisms are 

relatively new, only a few cases have been litigated under 

the recently-adopted system. One of the largest suits to 

watch involves Toshiba Corp. In addition to the Toshiba 

litigation pending in the U.S. and discussed above,153 a 

group of 45 investors, including global institutional 

investors like Allianz Global Investors, sued the company 

in a Tokyo court in October 2016, alleging 16.7 billion 

yen (US$162.3 million) in damages arising from a 

2015 accounting scandal.154 Since Toshiba’s accounting 

practices came to light, a total of twenty-six suits have 

been brought, most recently by a group of seventy 

plaintiffs, including international banks and institutional 

investors.155 The Toshiba litigation is still pending in 

Japan.156
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Key takeaways
As economies and businesses become more global, securities litigation law around the world is rapidly changing. While 
the scope of jurisdiction in the U.S. over non-U.S. securities and issuers after Morrison is still being developed, 
shareholders continue to find alternative jurisdictions in which to bring their claims. Below are some key recent 
takeaways to help guide issuers in determining how the changes in global securities collective actions might affect their 
own businesses:

 – In the U.S., the law post-Morrison is still being 
developed. With the petition for writ of certiorari 
denied in the Toshiba matter, the reach of exposure for 
multinational companies remains uncertain across 
jurisdictions. 

 – The Netherlands continues to be on track to replace 
the pre-Morrison U.S. court system, giving availability 
to F-cubed and other cross board securities class 
actions. With the potential for money damages and 
other provisions aimed at making the collective action 
mechanism more efficient and effective, the proposed 
new opt-out regime would undoubtedly attract even 
more claimants to the Netherlands. However, Dutch 
courts still require a sufficient connection between the 
jurisdiction and the alleged harm. 

 – Questions remain regarding the true enforceability of 
opt-out settlements, given that many EU countries 
have opt-in class structures. The continued differences 
between opt-out and opt-in structures among various 
countries create a problem where issues litigated in 
one jurisdiction may still not be resolved elsewhere, 
thus preventing the issuer from obtaining global 
peace. 

 – U.S. securities litigation plaintiffs’ firms continue to 
be at the forefront in forming the foundations of 
international investors bringing shareholder actions in 
non-U.S. jurisdictions. 

 – While the EU has offered guidance as to what features 
countries should consider and adopt when 
constructing procedural systems governing collective 
actions, the EU recommendations are not enforced 
and are not followed in their entirety. Member states 
are continuing to develop their procedures governing 
collective actions organically and independently. The 
proposed New Deal for Consumers brings the 
possibility of seeking monetary damages through 
collective actions, but because it applies to consumer 
class actions only, it is unclear whether this will 
impact investor suits even if it becomes a binding 

directive. Moreover, the New Deal preserves the 
discretion of member states to adopt their own 
procedural mechanisms, such as whether to use an 
opt-in or opt-out process, and thus is unlikely to 
increase uniformity among member states.

 – The law is not only continuing to develop in the EU, 
but in other locations as well, such as Canada, 
Australia and Asia. It will be interesting to watch as 
Canada continues to take steps towards centralization 
of its securities regime, and to witness Australia’s 
reforms to its collective action procedures, including 
attempting to reduce instances of competing actions. 

 – Differences between the various countries’ collective 
action proceedings are still likely to result in certain 
jurisdictions being favored over others, increasing the 
potential for forum shopping. 

 – Class or collective actions continue to be more prolific 
in light of third party litigation funders around the 
world. The potential for large payouts for third party 
litigation funders has provided them the incentive to 
grant shareholders the capital to pursue more claims. 
Without proper restrictions on how much control third 
party funders may have over the conduct of the 
litigation, the practice continues to be susceptible 
to abuse. 

 – Legal and compliance departments need to be aware 
that their companies may face substantial liability not 
just in their home jurisdictions, but also abroad, and 
keep abreast of these emerging trends throughout 
the world.
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