
Copyright 2004 Dechert LLP. All rights reserved. Materials have been abridged from laws, court decisions, and administrative rulings and 
should not be considered as legal opinions on specific facts or as a substitute for legal counsel.

Interviewing Company Employees in Internal 
Investigations: Navigating the Minefield

by Michael D. Farber
Dechert LLP

Published in The Corporate Governance Advisor 

Vol. 14, No. 1 

January/February 2006

Reprinted with the permission of The Corporate Governance Advisor and Aspen Publishers. www.dechert.com



The Corporate Governance Advisor 28 January/February 2006

Interviewing Company Employees in Internal Investigations: 
Navigating the Minefield
by Michael D. Farber

The Department of Justice and the Securities and 
Exchange Commission (SEC) have been raising the 
bar for companies seeking to cooperate with their 
investigations. Increasingly, the Department and the 
SEC have demanded that cooperation which includes 
waiver of the attorney-client privilege and production 
of the results of the company’s internal investigation 
to the government. This creates new tensions between 
a company and its employees, and greatly complicates 
the process of conducting internal investigations.

Once a company suspects that its employees may 
have been involved in illegal activity, speed in conduct-
ing the internal investigation is essential. Often the most 
critical component of an effective internal investigation 
is promptly conducting employee interviews. To facili-
tate investigation by counsel, it is usually appropriate 
for the company to require employees to participate in 
these interviews. It may even be appropriate to advise 
employees that they are subject to discipline and/or ter-
mination should they decline. A recent Fourth Circuit 
decision, In Re Grand Jury Subpoena, provides impor-
tant lessons regarding the attorney-client privilege for 
counsel conducting employee interviews as part of 
internal investigations.1

In order to protect the company’s attorney-cli-
ent privilege and to avoid inadvertently creating an 
attorney-client relationship between outside corporate 
counsel and the company’s employees, at the outset of 
each interview counsel must make an effort to ensure 
that employees understand:2

• Investigating counsel represents the company and 
not the employee

• The interview is covered by the company’s attorney-
client privilege

• The company may waive that privilege at any time 
without notice to the employee

In addition, at the beginning of an internal investiga-
tion, companies must consider a host of issues, includ-
ing how investigating counsel should respond when 
employees ask whether they need individual counsel 

and whether to advise employees of the likelihood that 
the company will waive its attorney-client privilege 
and work product protections.

In Re Grand Jury Subpoena

In In Re Grand Jury Subpoena, the Fourth Circuit 
upheld the trial court’s refusal to quash grand jury sub-
poenas that sought outside counsel’s reports on inter-
views conducted as part of an internal investigation. 
The case arose out of a familiar fact pattern. Outside 
counsel was conducting an internal investigation for 
AOL Time Warner (AOL) that focused on AOL’s 
relationship with PurchasePro. Presumably, AOL had 
some notion that certain of its employees may have 
been engaged in illegal conduct.

Investigating counsel sought to interview a number 
of employees during its internal investigation so that 
the company could quickly ascertain whether any 
wrongdoing had occurred, and whether it would con-
sider disclosing such wrongdoing to the government 
to demonstrate the company’s cooperation with the 
government’s investigation.

During the internal investigation, investigating 
counsel stated during one employee interview:

We represent the company. These conversations 
are privileged, but the privilege belongs to the 
company and the company decides whether to 
waive it. If there is a conflict, the attorney-client 
privilege belongs to the company.3

Memoranda from the interview indicated investigat-
ing counsel also explained they “could” also represent 
the employee, “as long as no conflict appeared.”4 
The employee was interviewed again by investigating 
counsel three days later. At the beginning of this inter-
view, investigating counsel reiterated that they repre-
sented the company, that the privilege belonged to the 
company, and that the employee could retain personal 
counsel at the company’s expense.

Similar statements regarding representation by out-
side counsel were made during an interview of two 
other employees. Specifically, investigating counsel 
stated to both employees:
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We represent the company. These conversations are 
privileged, but the privilege belongs to the com-
pany and the company decides whether to waive 
it. You are free to consult with your own lawyer at 
any time. We can represent [you] until such time as 
there appears to be a conflict of interest, [but] the 
attorney-client privilege belongs to AOL and AOL 
can decide whether to keep or waive it.5

At the end of the interview, one of the employees 
asked whether he needed personal counsel. One of the 
investigating attorneys stated that he did not recom-
mend it, but that he would tell the company not to be 
concerned if the employee retained personal counsel.6

The SEC launched an investigation of AOL and 
PurchasePro, which was followed by a criminal investi-
gation. AOL ultimately agreed to waive the attorney-cli-
ent privilege and to produce documents in response to 
a grand jury subpoena seeking material about its inter-
nal investigation of the AOL-PurchasePro relationship. 
After AOL agreed to waive the privilege, the employees 
moved to quash the subpoenas on the grounds that each 
employee had an individual attorney-client relationship 
with outside counsel. This claim was based upon state-
ments made by outside counsel in the interview that it 
“can” or “could” represent each employee.

The district court refused to quash the subpoenas. 
This decision was affirmed by the Fourth Circuit, 
which based its decision on three factors:

• There was no evidence that outside counsel told the 
employees that they represented them or that the 
employees asked to be represented by them.

• There was no evidence that the employees ever 
sought personal legal advice from the investigating 
attorneys, nor was there evidence that personal legal 
advice was rendered.

• The employees were each advised that the information 
they were providing to the company’s outside counsel 
could be disclosed at the company’s discretion7.

The Importance of Clearly Articulated 
and Comprehended Upjohn Warnings

The set of statements or warnings to be given at the 
outset of an interview has come to be known as the 
Upjohn warnings. The name derives from the Supreme 
Court decision in Upjohn Co. v. United States, in 
which the Court held that the attorney-client privilege 

between a company and investigating counsel pro-
tected communications between investigating counsel 
and the company’s employees.8 The Court recognized 
that a protected mechanism for gathering facts from 
employees was necessary for the company to obtain 
legal advice from investigating counsel.

In the wake of Upjohn it has become common prac-
tice for the following steps to be taken at the outset of 
an employee interview:

• Investigating counsel must clearly state that counsel 
represents the company and does not represent the 
employee being interviewed.9

• Investigating counsel must state that the informa-
tion learned during the interview is privileged to 
the company, and that the company alone will deter-
mine, without consulting the employee, whether to 
provide such information to the government.

• Investigating counsel must make clear to the employ-
ee that the information discussed at the interview is 
to be kept confidential so that the company’s privi-
lege can be preserved; this explicitly reinforces that 
the information covered in the interview is covered 
by the company’s privilege.

• Each employee interviewed should affirmatively 
state that he or she understands the warnings given 
by investigating counsel.

In Re Grand Jury Subpoena reinforces how impor-
tant it is for investigating counsel to give the full Upjohn 
warnings and to see that the employees being inter-
viewed understand that they are not being represented 
by investigating counsel. Because the Fourth Circuit 
found no facts in the record supporting the existence 
of an attorney-client relationship between investigating 
counsel and the employees, the failure of investigating 
counsel to give the full Upjohn warnings did not, in this 
case, have adverse consequences for the company. The 
Fourth Circuit, however, clearly indicated that it did 
not endorse what it referred to as the “watered-down” 
Upjohn warnings issued by counsel conducting the 
AOL-PurchasePro internal investigation.10

A non-watered-down version certainly would have 
included a definitive statement that outside counsel did 
not represent the individual employees. It also would 
not have included a statement to the effect that counsel 
“could” represent the individual or the expression of 
counsel’s opinion that the individual did not need sepa-
rate representation. If investigating counsel had clarified 
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these issues better, the employees interviewed likely 
would have had a better understanding that investigating 
counsel represented the company and not the individual 
employees. If these steps had been taken by investigat-
ing counsel, the employees would not have been able to 
argue that an attorney-client relationship between inves-
tigating counsel and the employees had been formed 
and the litigation would have been avoided.

The Feared Question:  
Do I Need a Lawyer?

One of the complexities of internal investigations is 
that they often create situations which require not only 
legal judgments but also strategic and corporate policy 
considerations as well. One situation is when an employee 
asks investigating counsel whether he or she needs a law-
yer. An employee in In Re Grand Jury Subpoena asked 
this very question. Investigating counsel, after previously 
indicating that he “can” represent the employee individu-
ally, responded by saying “I don’t recommend it.” 

The Fourth Circuit, in summary fashion, declared that 
investigating counsel had not provided personal legal 
advice to any of the employees and that the employees 
had not sought such advice.11 The latter point is debat-
able given that at least one employee asked whether he 
needed his own lawyer. In addition, the court, without 
explanation, concluded that the response, “I don’t rec-
ommend it,” did not constitute personal legal advice. On 
these facts, a court could have found, at least as to this 
employee, that personal legal advice had been rendered. 
This statement could have created the basis for a find-
ing that an attorney-client relationship existed between 
investigating counsel and the employee.12

Handling the “do I need a lawyer” question is a potential 
minefield for the company and investigating counsel. From 
the company’s perspective, there are potential problems 
with either a “yes” or “no” answer. A “yes” answer risks 
slowing down the internal investigation considerably while 
the employee seeks counsel. A “no” answer may lead to 
claims against the company and/or investigating counsel 
if the employee ultimately suffers legal consequences as a 
result of participation in the interview without counsel.

As it commences its internal investigation, the 
company may decide that investigating counsel should 
decline to answer the “do I need a lawyer” question. 
This response, of course, risks alienating the employ-
ees being interviewed. Alternatively, if the company is 
concerned that some of its employees will ask the “do 

I need a lawyer” question, it may wish to take steps 
at the outset of the internal investigation to make sure 
that separate counsel will be available if employees ask 
whether they need separate representation.13

The company may not be in a position to adopt either 
of these approaches at the outset of an internal inves-
tigation. Often investigating counsel must have candid 
discussions with the company’s senior executives to 
help the company frame the internal investigation and 
to determine how the company should proceed. In these 
discussions, and perhaps in other discussions between 
investigating counsel and company employees, the com-
pany may want to allow investigating counsel to respond 
to the “do I need a lawyer” question. 

The following steps can be taken to address the 
question while minimizing the risk that a court will 
find that personal legal advice was rendered, thus pre-
venting the basis for finding the existence of an attor-
ney-client relationship between investigating counsel 
and company employees:

• Address the nature of the internal investigation and the 
possible responses of the company to any investigation 
of the conduct at issue by the government, making it 
clear that such statements are being made in investigat-
ing counsel’s role as counsel to the company;

• Address the likelihood that the interests of the com-
pany may conflict with the interests of the employee 
or some group of employees, again making clear 
that this assessment is being made on behalf of the 
company; and

• Advise the employee whether or not the company 
will consider paying for personal legal counsel 
for employees.

These responses clearly provide information which will 
enable the employee to address the “do I need a lawyer” 
question without giving a “yes” or “no” answer. Certainly 
the circumstances of the representation will often dictate 
whether other responses would be appropriate to help the 
employee address this all-important question. 

Waiver of the Attorney Client  
Privilege by the Company 

Prosecutors are, with increasing frequency, demanding 
that companies waive the attorney-client privilege and 
work product protections as part of their cooperation.14 
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Indeed, the Department of Justice, through a letter 
written by then Deputy Attorney Larry Thompson 
(widely referred to as “the Thompson Memorandum”) 
specifically states that waiver is a factor in the decision 
of whether to charge a company with a criminal viola-
tion.15 In keeping with the Thompson Memorandum, 
a number of recent high-profile prosecutions have 
resulted in deferred prosecution agreements that have 
required companies to waive attorney-client and work 
product protections.16 The SEC has similarly expressed 
that waiver of the attorney-client privilege is a factor 
in evaluating whether to seek penalties against a com-
pany for the actions of its employees.17 

This reality has complicated the role of investigating 
counsel and has the potential to put the interests of the 
company at odds with the interests of its employees—
especially the employees that investigating counsel 
need to interview as part of an internal investigation. 
When faced with an internal investigation, a company 
must consider the very real possibility that it will be 
asked to waive attorney-client and work product pro-
tections. It must decide whether to advise employees 
being interviewed of the likelihood of this happening.

In this environment, the company faces a difficult 
dilemma. On the one hand, the company has an inter-
est in quick and efficient resolution of the internal 
investigation to maximize its chances of receiving 
favorable treatment from the government. Disclosing 
the likelihood of waiver may frustrate this goal. In 
addition, the company must require investigating 
counsel to take careful steps to avoid creating an 
attorney-client relationship with employees. This is 
critical to maintaining the company’s ability to waive 
its attorney-client privilege to cooperate with the 
government’s investigation. 

On the other hand, the company should be aware 
of the possible unintentional consequences of making 
decisions based solely on the goal of conducting a 
quiet and efficient internal investigation. The company 
may not be well-served (internally or externally) by 
the perception that it turned its back on its employees 
in the face of scrutiny by the government. Often, the 
goodwill of key employees is one of the most valuable 
assets to a company. Indeed, careful and considerate 
handling of such employees in an internal investigation 
may be critical to the company’s future viability.18 

There is no playbook to consult in helping compa-
nies handle these types of issues. Resolution of these 
issues will depend on the type of internal investigation 

being conducted, the nature and status of the govern-
ment’s investigation, and the underlying facts at issue. 
In any event, it is crucial for the company to carefully 
consider the above potentially-competing interests 
at the very beginning of the internal investigation. 
Doing so will help minimize surprises (from both the 
company’s and its employees’ perspectives) and will 
help the company and investigating counsel focus on 
learning the facts and determining the best course of 
action for the company.
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