
A
n important opinion, adopt-

ing a broad view of a statute 

the government has already 

been enforcing aggressively, 

the Foreign Corrupt Practices Act (FCPA), 

was handed down by the U.S. Court of 

Appeals for the Fifth Circuit on Oct. 24, 

2007. The decision, United States v. Kay 

(Kay III),1 further widens the scope of 

activity that falls within the statute’s pro-

hibition against bribery of foreign govern-

ment officials by U.S.-based entities doing  

business abroad.  

Background

The FCPA was enacted in 1977 to deter 

and punish bribery of foreign officials by 

American companies, foreign companies 

whose shares are traded on U.S. exchang-

es, and foreign businesses if the conduct is 

directed by U.S. persons.2 The FCPA makes 

it a crime to “corruptly” offer any kind 

of payment to a foreign official “in order 

to assist…in obtaining or retaining busi-

ness.”3 The most basic scenario is when 

a representative of a U.S. company makes 

payments to a foreign government offi-

cial in exchange for that government or 

government entity awarding a significant 

contract to the U.S. company. 

In recent years both the Securities and 

Exchange Commission (SEC) and Depart-

ment of Justice (DOJ) (which share FCPA 

enforcement responsibility) have stepped 

up their efforts to enforce the act. Notable 

recent enforcement actions include a $26 

million fine levied in February 2007 against 

subsidiaries of ABB Ltd. (a Swiss com-

pany with shares traded on the NYSE) for 

bribery related to a Nigerian oil project 

and a $12 million fine against York Inter-

national, announced last October, for 

bribes and kickbacks paid to Iraqi-con-

trolled accounts in connection with the 

U.N. Oil-for-Food program. 

Perhaps because many FCPA matters 

result in guilty pleas, deferred prosecution 

agreements or settlements with the SEC, 

there is a paucity of case law addressing 

some of the intricacies of a statute that is 

more complex than it might, at first blush, 

seem. Kay III makes clear that courts will 

give the DOJ substantial leeway to deter-

mine what behavior is punishable under 

the FCPA and will permit prosecution of 

a wide range of activities.  

The Kay prosecution, which has gener-

ated several thorough opinions on FCPA 

issues, now including two Court of Appeals 

decisions, serves as a useful primer for 

understanding the dangers the FCPA poses 

to American companies operating abroad. 

American Rice Inc. (ARI) is a publicly 

held rice exporting company. During the 

1990s, it exported rice to Haiti through 

its Haitian subsidiary Rice Corp. of Haiti. 

In 1999, outside counsel preparing for a 

civil suit interviewed David Kay, ARI’s vice 

president of Caribbean Operations. During 

this interview, Mr. Kay volunteered that 

ARI had taken several steps to reduce the 

taxes it paid to the Haitian government, 

including underreporting its imports and 

paying Haitian customs officials to accept 

the false reports. Mr. Kay explained that 

these actions were part of doing business 

in Haiti, and indeed the Kay III court noted 

that “the standard practice of Haitian gov-

ernment officials was to routinely press 

companies like [ARI] to pay for local ser-

vice, and almost all companies, including 

[ARI]’s competitors, paid.”4 

ARI self-reported the bribery to the U.S. 

government, which launched an investiga-

tion and eventually obtained indictments 

against Mr. Kay and Douglas Murphy, ARI’s 

president. Notably, ARI itself entered into 

a settlement with the SEC but was not 

charged criminally. In 2002, the District 

Court granted Mssrs. Kay and Murphy’s 

motion to dismiss the indictment, holding 

that payments to reduce customs duties 
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and taxes was not within the scope of the 

FCPA’s prohibition on payments intended 

to “obtain[] or retain[] business” as there 

was an insufficient nexus between the 

payments and any specific contract or 

particular business.5 

Fifth Circuit

On appeal, the Fifth Circuit reversed, 

holding, in Kay II, after a thorough review 

of the statute’s legislative history, that 

“bribes paid to foreign officials in con-

sideration for unlawful evasion of customs 

duties and sales taxes could fall within 

the purview of the FCPA’s proscription.”6 

After a jury found Mssrs. Kay and Murphy 

guilty, the defendants appealed, arguing, 

among other things, that they did not have 

“fair warning” that payments to reduce 

taxes and duties fell within the scope of 

the FCPA, as even the District Court con-

cluded that was not the case. 

The defendants argued that the Fifth Cir-

cuit’s holding that the payments to reduce 

taxes could be considered conduct aimed 

at “obtaining or retaining business” was 

an unexpected expansion of the law for 

which they could not be held criminally 

responsible retroactively. Mssrs. Kay and 

Murphy pointed to the history of FCPA 

prosecutions, noting that “[i]n all prior 

reported prosecutions under the statute, 

the Government had charged only defen-

dants whose conduct aimed at obtaining 

or retaining business by, for example, pay-

ing a bribe to secure a government con-

tract.”7 The court rejected this argument, 

writing (with some apparent sympathy) 

that “[Mssrs.] Kay and Murphy’s unlucky 

status as two of the few individuals that 

the Government has prosecuted under the 

[FCPA] does not permit them to argue that 

they were unaware of the boundaries of 

illegality under the Act in the 1990s” and 

the “defendants cannot therefore rely on 

the fact that courts have only interpreted 

the meaning of the business nexus test in 

the context of contracts to argue that they 

had inadequate notice of other reasonable 

applications of that test.”8

Kay III makes clear that payments to for-

eign government officials, even if they do 

not appear to be related in any direct way 

to obtaining business, may well be con-

sidered FCPA violations. Payments made 

in connection with lobbying for passage 

of a favorable law, or for the breakup of a 

state monopoly, for example, might raise 

FCPA concerns if not conducted with the 

utmost care. It is also important to keep in 

mind that who counts as a “foreign govern-

ment official” is not as straightforward as 

it might seem. For example, in many coun-

tries, doctors are employees of the govern-

ment and fall within the definition.9 

Conclusion

Kay III is a useful reminder of what attor-

neys who practice in the area have long 

understood: the government can and does 

take very aggressive positions in enforc-

ing the FCPA and the courts do not often 

provide a meaningful check on this enor-

mous discretion. Indeed, as Mssrs. Kay 

and Murphy learned the hard way, even 

carefully reviewing the fact patterns in 

previous prosecutions may not offer suf-

ficient guidance as to what conduct could 

be problematic under the statute. Great 

vigilance is required when U.S. entities 

make any sort of payments abroad or enter 

into relationships with consultants, lob-

byists or other third parties. 

Robust compliance procedures are more 

important than ever. Not only must compa-

nies review all foreign payments for poten-

tial FCPA issues, but overseas employees 

must be trained to understand that, no 

matter what they consider “business as 

usual” in their market, their actions can 

have devastating consequences under 

the FCPA. 
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