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 Anti-Money Laundering 

 Developments for Mutual Funds 

 by Thomas C. Bogle and Jeanette Wingler 

 Expansion of 314(a) Information Shar-
ing Program 

 Effective February 10, 2010, FinCEN 
adopted rule amendments that allow certain 
foreign law enforcement agencies, domestic 

state and local law enforcement agencies, and 
FinCEN itself, to submit Section 314(a) infor-
mation requests to mutual funds and other 
financial institutions (the Information Sharing 
Amendments). 2    

 Background 

 Section 314(a) of  the USA PATRIOT 
ACT amended the BSA to permit the sharing 
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 R
ules adopted under the Bank Secrecy Act of 1970 (BSA) require 

mutual funds to implement anti-money laundering (AML) compli-

ance programs. 1    Each mutual fund is required to implement an AML 

program reasonably designed to prevent the fund from being used 

for money laundering or terrorist financing activities, and to ensure compliance with 

its obligations under the BSA and the regulations thereunder. The Financial Crimes 

Enforcement Network (FinCEN), the bureau of the Treasury Department principally 

charged with administering the BSA, recently adopted new rules and guidance that 

impact the obligations of mutual funds under the BSA. This article discusses these 

new rules and guidance and their impact on mutual funds. 



of  information among government agencies, 
law enforcement and financial institutions. 3    
Rules adopted under Section 314(a) authorize 
FinCEN, at the request of  law  enforcement, 
to require US financial institutions to search 
their records to determine whether they have 
maintained an account or conducted a trans-
action with a person suspected of  engaging 
in terrorist activity or money laundering 
(the 314(a) Program). 4    Before submitting a 
request to financial  institutions concern-
ing potential money laundering activity, 
FinCEN requires the requesting law enforce-
ment agency to  certify that the matter is 
significant, and that the requesting agency 
has been unable to locate the information 
through traditional methods of  investiga-
tion and analysis before attempting to use 
this authority. Upon receiving the requi-
site certification, FinCEN may require any 
financial institution to search its records to 
determine whether the  financial institution 
maintains or has maintained accounts for, or 
has engaged in transactions with, any speci-
fied individual, entity, or organization.  

 Foreign Law Enforcement Agencies 

 On September 23, 2008, the United States rati-
fied the Agreement on Mutual Legal Assistance 
between the United States and the European 
Union (EU) (the US–EU MLAT) and 27 bilat-
eral implementing agreements between the 
United States and EU Member States (each 
a Signatory State). 5    Article 4 of the US–EU 
MLAT obligates a requested Signatory State 
to search on a centralized database for bank 
accounts within its territory that may be impor-
tant to a criminal investigation in the requesting 
Signatory State. Article 4 also contemplates 
that a Signatory State may request informa-
tion in the possession of a non-bank financial 
institution.  

 The Information Sharing Amendments 
are, in part, intended to conform the 314(a) 
Program with the United States’ obligations 
under the US–EU MLAT by allowing the law 
enforcement agencies of  the Signatory States 
to submit information requests of  financial 
institutions through FinCEN. Foreign law 
enforcement agencies are now able to use the 
314(a) Program in a way analogous to how 

federal law enforcement agencies had been 
accessing the program prior to adoption 
of  the Information Sharing Amendments. 
A foreign law enforcement agency, prior 
to initiating a query regarding a money 
 laundering investigation under the 314(a) 
Program, must certify that the matter is sig-
nificant and that such agency has been unable 
to locate the information sought through 
traditional methods of  investigation and 
analysis. In the preamble to the Information 
Sharing Amendments, FinCEN stated that 
“a Federal law enforcement official serving 
as an attaché to the requesting jurisdiction 
will be notified of  and will review the foreign 
request prior to its submission to FinCEN.” 
These internal procedures are designed to 
ensure that the 314(a) Program is “utilized 
only in significant situations, thereby mini-
mizing the cost on reporting financial insti-
tutions.”  

 State and Local Law Enforcement 
Agencies and FinCEN 

 The Information Sharing Amendments also 
permit state and local law enforcement agen-
cies to submit inquiries to financial institutions 
under the 314(a) Program. The preamble to the 
Information Sharing Amendments states that 
“[d]etection and deterrence of [money launder-
ing and terror-related financial] crimes require[s] 
information sharing across all levels of investiga-
tive authorities, to include state and local enfor-
cement, to ensure the broadest US Government 
defense.” As with foreign law enforcement agen-
cies, prior to initiating a query regarding a 
money laundering investigation under the 314(a) 
Program, a state or local law enforcement agen-
cy must certify that the matter is significant and 
that such agency has been unable to locate the 
information sought through tradi tional meth-
ods of investigation and analysis. 

 In addition, the Information Sharing 
Amendments allow FinCEN itself  access to 
the 314(a) Program. FinCEN routinely assists 
the law enforcement community through 
proactive analyses to discover trends, pat-
terns, and common activity in financial infor-
mation contained in BSA reports. FinCEN 
anticipates “that the findings from the use 
of the 314(a) program will reveal additional 
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insights and overall patterns of suspicious 
financial activities.” Unlike with respect to law 
enforcement agencies, the Information Sharing 
Amendments do not require that FinCEN cer-
tify that the matter is significant and that it has 
been unable to locate the information sought 
through traditional methods of investigation 
and analysis prior to initiating a query under 
the 314(a) Program. 

 Impact on Mutual Funds and Other 
US Financial Institutions 

 Mutual funds and other US financial insti-
tutions typically receive requests from FinCEN 
under the 314(a) Program every two weeks. The 
Information Sharing Amendments may result 
in more frequent or voluminous requests for 
financial institutions to search their accounts 
or transaction records, and it is possible that 
expansion of the 314(a) Program to include 
additional law enforcement and regulatory 
agencies will place additional compliance 
 burdens on financial institutions. However, 
mutual funds should not have to amend their 
existing AML compliance programs to com-
ply with the 314(a) Amendments. 

 New Guidance on 
Benefi cial Ownership 

 On March 5, 2010, FinCEN, along with 
the Board of  Governors of  the Federal 
Reserve System, the Federal Deposit Insurance 
Corporation, the National Credit Union Admin-
istration, the Office of the Comptroller of the 
Currency, the Office of Thrift Supervision, 
and the Securities and Exchange Commission 
(SEC), in consultation with the Commodity 
Futures Trading Commission, issued a joint 
release entitled, “Guidance on Obtaining and 
Retaining Beneficial Ownership Information” 
  (the Guidance). 6    The Guidance states that it 
is intended “to clarify and consolidate existing 
regulatory expectations for obtaining beneficial 
ownership information for certain accounts 
and customer relationships.” For most finan-
cial institutions, however, the Guidance effec-
tively creates a new legal obligation—never 
before articulated by the regulators—to “look 
through” certain account holders and verify the 
identity of certain beneficial owners. 7    

 Background 

 In 2003, FinCEN and the SEC jointly 
adopted rules that require mutual funds to 
verify the identity of their customers. 8    For this 
purpose, the rules generally allow funds to treat 
the named account holder as their “customer.” 9    
FinCEN and the SEC had proposed   to also 
require mutual funds to verify the identity of 
any person authorized to effect transactions in 
an account, but that proposal was not adopt-
ed. 10    Instead, a mutual fund’s customer identi-
fication program (CIP) must address situations 
where the fund, consistent with a risk-based 
approach, will take steps to verify the identity 
of a customer that is  not an individual  by seeking 
information about individuals with authority 
or control over the account, including  persons 
with authority to effect transactions in the 
account,  in order to verify the customer’s iden-
tity . 11    Accordingly, while a mutual fund may 
request additional information about  higher-risk 
accounts opened by persons other than individ-
uals, a fund ordinarily is not required to verify 
the identity of beneficial owners. 

 Furthermore, in numerous releases and 
guidance issued since the adoption of the USA 
PATRIOT Act in 2001, FinCEN and the SEC 
have acknowledged that mutual funds gener-
ally are not required to “look through” certain 
types of intermediated accounts to the identity 
of beneficial owners for purposes of complying 
with their broader AML responsibilities. For 
example, in the release adopting AML pro-
gram requirements for mutual funds, FinCEN 
acknowledged that, in the case of omnibus 
accounts, “funds and their transfer agents do 
not know the identities of the individual inves-
tors. Only the distributor (for example, a  broker-
dealer) will have  contact with the individual 
investors … and will have access to individuals’ 
trading activity.” 12    FinCEN stated that it did 
not expect a mutual fund to look as closely at 
activity in omnibus accounts as in individual 
accounts, but that the fund should instead 
“analyze the money laundering risk posed by 
particular omnibus accounts based upon a risk-
based evaluation of relevant factors regard-
ing the entity holding the omnibus account.” 
Similarly, in adopting the CIP rule for mutual 
funds, FinCEN and the SEC stated that “with 
respect to an omnibus account established by 
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an intermediary, a mutual fund generally is 
not required to look through the intermediary 
to the underlying beneficial owners.”  

 FinCEN and the SEC also have confirmed that 
mutual funds are not required to “look through” 
accounts opened by a broker-dealer or other 
financial intermediary through the National 
Securities Clearing Corporation’s Fund/SERV 
system for purposes of the mutual fund CIP 
rule. 13    In guidance issued in 2003, FinCEN and 
the SEC said that “[t]hese accounts … function 
in a manner similar to omnibus accounts,” and 
therefore a mutual fund need not verify the 
identity of persons that transact through such 
accounts—even in cases where the mutual fund 
has information about such persons. 

 There are several rules under the USA 
PATRIOT Act that may require mutual funds, 
under certain limited circumstances, to obtain 
information about beneficial owners—but only 
with respect to higher-risk accounts maintained 
for non-US persons. Mutual funds are required 
to establish and maintain a due diligence pro-
gram reasonably designed to detect and report 
known or suspected money laundering or suspi-
cious activity in “private banking accounts” for 
non-US persons. 14    Under the private banking 
account rule (which applies to mutual funds 
even though FinCEN recognizes such accounts 
are not offered by mutual funds 15   ), a financial 
institution must take reasonable steps to identify 
nominal and beneficial owners of the foreign 
private banking account. 16    Mutual funds also 
are required to conduct due diligence on cor-
respondent accounts maintained in the United 
States on behalf of foreign financial institu-
tions. 17    Such due diligence may include obtain-
ing  information about persons that transact 
through such accounts, under appropriate cir-
cumstances.  

 The Guidance 

 The Guidance discusses three areas: (i) 
“customer due diligence” (CDD) procedures; 
(ii) private banking account due diligence pro-
grams; and (iii) foreign correspondent account 
due diligence programs. The discussion of 
the private banking account and foreign cor-
respondent account due diligence programs 
essentially restates the regulatory requirements 
and related guidance that has previously been 

provided by FinCEN. However, the discussion 
regarding CDD procedures represents a new 
statement of policy never before articulated by 
FinCEN or the financial regulators. 

 The Guidance states that “a financial insti-
tution should establish and maintain CDD 
procedures that are reasonably designed to 
identify and verify the identity of  benefi-
cial owners of  an account, as appropriate, 
based on the institution’s evaluation of  risk 
pertaining to an account.” The Guidance 
does not define the term “beneficial owner” 
in this context. A footnote merely suggests 
that the definition of  “beneficial owner” in 
FinCEN’s regulation regarding due diligence 
for foreign private banking accounts “may 
be useful for the purposes of  this guidance.” 
That regulation defines “beneficial owner” 
of  an account as: 

 An individual who has a level of con-
trol over, or entitlement to, the funds or 
assets in the account that, as a practical 
matter, enables the individual, directly 
or indirectly, to control, manage or 
direct the account. The ability to fund 
the account or the entitlement to the 
funds of the account alone, however, 
without any corresponding author-
ity to control, manage or direct the 
account (such as in the case of a minor 
child benefi ciary), does not cause the 
individual to be a benefi cial owner. 18    

 The Guidance states that CDD procedures 
may include the following: 

   • Determining whether a customer is act-
ing as an agent for or on behalf  of an-
other, and if  so, obtaining information 
regarding the capacity in which and on 
whose behalf  the customer is acting.  

  • Where the customer is a legal entity not 
publicly traded in the United States, in-
cluding a private investment company 
(PIC), an unincorporated association, 
trust, or foundation, obtaining informa-
tion about the ownership or structure of 
such entity so as to allow the fi nancial 
institution to determine whether the 
 account poses a heightened risk.  
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  • Where the customer is a trustee, obtain-
ing trust structure information suffi -
cient to allow the fi nancial institution to 
 establish a reasonable understanding of 
such trust’s structure and to determine 
the identity of the provider of funds and 
any persons or entities that have control 
over such funds or have the power to 
 remove the trustee or trustees.   

 Importantly, while a financial institution’s 
CDD procedures may be related to the finan-
cial institution’s CIP, the Guidance states that 
it does not alter or supersede the CIP rules or 
the related guidance thereunder. In addition, 
the Guidance states that a financial institu-
tion’s CDD procedures should be “commen-
surate with its BSA/AML risk, with particular 
focus on high risk customers.” According to 
the Guidance, accounts maintained for  certain 
trusts, corporate entities, shell entities and PICs 
“may pose heightened risk.” If  an account has 
been identified by a financial institution’s CDD 
procedures as posing a heightened risk, such 
account should be subjected to enhanced due 
diligence (EDD) that is reasonably designed to 
ensure compliance with a financial institution’s 
obligations under the BSA. The Guidance sug-
gests that the EDD should include steps, in 
accordance with the level of risk presented by 
such account, “to identify and verify beneficial 
owners, to reasonably understand the sources 
and uses of funds in the account, and to rea-
sonably understand the relationship between 
the customer and the beneficial owner.”  

 According to the Guidance, “CDD and EDD 
information should be used for both monitor-
ing purposes and for determining whether there 
are discrepancies between information obtained 
regarding an account’s intended purpose 
and expected account  activity and the actual 
sources of funds and uses of the account.” 

 Implications for Mutual Funds 

 Because the Guidance is purportedly a restate-
ment of existing regulatory expectations for 
financial institutions, it was effective upon 
publication. Mutual funds should review their 
AML programs promptly to determine wheth-
er any changes are required in light of the 
Guidance. 

 As noted above, in adopting the AML pro-
gram rule for mutual funds, FinCEN stated 
that mutual funds were not expected to look 
through omnibus accounts to beneficial own-
ers. Accordingly, it seems reasonable to con-
clude that the Guidance was not intended 
to alter the existing treatment of omnibus 
accounts by mutual funds. For similar reasons, 
a mutual fund should not be required to look 
through Fund/SERV accounts, which FinCEN 
has acknowledged “function in a manner simi-
lar to omnibus accounts.” For other types of 
accounts, however, mutual funds and other 
financial institutions should consider the cir-
cumstances under which they will verify the 
identity of beneficial owners, consistent with 
the Guidance.  

 New Cash Reporting and Record-
keeping Requirements 
for Mutual Funds 

 On April 12, 2010, FinCEN issued a rule 
that defines mutual funds as a “financial insti-
tution” under the BSA regulations. 19    By being 
defined as such, mutual funds now are required 
to file currency transaction reports (CTRs) 
as opposed to reports on currency and cer-
tain bearer instruments on FinCEN/IRS Form 
8300. Mutual funds also are required to comply 
with BSA rules requiring financial institutions 
to maintain records in connection with funds 
transfers and certain other transactions.  

 Filing CTRs 

 Prior to the adoption of the rule, mutual 
funds were required to report the receipt of cash, 
as well as the receipt of certain bearer instru-
ments (for example, cashier’s checks, travelers 
checks and money orders), in excess of $10,000 
on FinCEN/IRS Form 8300. 20    Most mutual 
funds do not accept coin and currency, but mutu-
al funds do accept bearer instruments. For this 
reason, mutual funds and their service providers 
were required to monitor the receipt of bearer 
instruments in order to determine whether they 
needed to file FinCEN/IRS Form 8300.  

 With the adoption of the rule, mutual funds 
no longer are required to file FinCEN/IRS 
Form 8300, and instead are required to file 
CTRs. 21    The CTR form only requires  reporting 
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of currency—not bearer instruments. Because 
mutual funds generally do not engage in 
transactions in currency, the rule should sig-
nificantly streamline mutual fund transaction 
monitoring and compliance costs. 

 Related Recordkeeping Requirements 

 The rule also means that mutual funds must 
comply with requirements regarding the creation 
and retention of records for transmittals of funds, 
and the requirement to transmit information on 
these transactions to other financial institutions 
in the payment chain (the Recordkeeping and 
Travel Rule), effective January 10, 2011. 22    The 
Recordkeeping and Travel Rule applies to trans-
mittals of funds in amounts that equal or exceed 
$3,000 and requires that the recipient’s financial 
institution, and in certain instances the trans-
mittor’s financial institution, obtain or retain 
identifying information on the recipient. 23    In 
accordance with the Recordkeeping and Travel 
Rule, certain information obtained or retained 
by the transmittor’s financial institution should 
“travel” with the transmittal order through the 
payment chain. 

 In addition, mutual funds are subject to 
requirements regarding the creation and reten-
tion of records for extensions of credit and 
cross-border transfers of currency, monetary 
instruments, checks, investments and credits. 24    
These requirements apply to transactions in 
amounts exceeding $10,000, and also are effec-
tive January 10, 2011. 

 Although FinCEN believes that these record-
keeping requirements will have a “ de minimis  
impact” on mutual funds and their transfer 
agents in light of their existing record reten-
tion requirements, many mutual fund transfer 
agents will need to upgrade their systems in 
order to comply with the Recordkeeping and 
Travel Rule. 

 Conclusion 

 Each of these new rules and guidance directly 
impacts the AML responsibilities of mutual 
funds. In light of the new rules and guidance, 
mutual funds should update their AML com-
pliance programs and related internal controls. 
Furthermore, because a mutual fund’s AML 
program must be part of the fund’s Rule 38a-1 

compliance program, mutual fund boards and 
chief compliance officers should consider these 
new rules and guidance in connection with the 
annual review of the fund’s compliance pro-
gram.  
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