
Pratt’s Journal of  
BankruPtcy law

Volume 6 Number 5 July/August 2010

Headnote: Loan to own
steven A. meyerowitz 381

disenfrancHising strategic investors in cHapter 11: “Loan to own”  
acquisition strategy May resuLt in vote designation
mark g. Douglas 383

tHe trend towards greater discLosure of BondHoLder positions in  
Bankruptcy – tHe advisory coMMittee on tHe federaL ruLes of  
Bankruptcy procedure proposes a suBstantiaL rewrite of federaL ruLe  
of Bankruptcy procedure 2019
glenn e. siegel, James o. moore, and Janet m. bollinger 396

Bankruptcy cLaiMs trading: wHat is it? How can a trader MaxiMize  
returns?
Allan H. Ickowitz and John W. Kim 415

tHe intersection of firrea and Bankruptcy Law
Dennis J. Connolly, Jessica P. Corley, and Jonathan t. edwards 420

MunicipaLity Bankruptcy fiLings under tHe Bankruptcy code 
bruce A. Wilson 427

figHting affirMative defenses in a JudiciaL forecLosure state
John bianco and richard Petrovich 433

tHree peopLe fiLed an invoLuntary cHapter 11 petition against tHe u.s.  
treasury departMent:  anaLyzing tHe petition
Alan e. gamza, Christopher J. Caruso, and Christopher r. gresh 439

tHird circuit overruLes Long-criticized Frenville decision; redefines 
wHen “cLaiM” accrues for future cLaiMants
James H.m. sprayregen, theodore l. (“ted”) Freedman, and Adam Paul 445

fiftH circuit HoLds foreign representatives May Bring foreign Law  
avoidance actions under cHapter 15 of tHe Bankruptcy code
shmuel Vasser and Jennifer muller 450

Bapcpa: tHe naiL in tHe coffin for retaiLers
biana borukhovich 455



editor-in-cHief
Steven A. Meyerowitz

President, Meyerowitz Communications Inc.

Board of editors

Pratt’s Journal of BankruPtcy law is published eight times a year by a.s. Pratt & sons, 805 fif-
teenth street, nw., third floor, washington, Dc 20005-2207, copyright © 2010 alEX esolutIons, Inc. all 
rights reserved. no part of this journal may be reproduced in any form — by microfilm, xerography, or otherwise 
— or incorporated into any information retrieval system without the written permission of the copyright owner. 
requests to reproduce material contained in this publication should be addressed to a.s. Pratt & sons, 805 fif-
teenth street, nw., third floor, washington, Dc 20005-2207, fax: 703-528-1736. for permission to photocopy 
or use material electronically from Pratt’s Journal of Bankruptcy Law, please access www.copyright.com or 
contact the copyright clearance center, Inc. (ccc), 222 rosewood Drive, Danvers, Ma 01923, 978-750-8400.  
ccc is a not-for-profit organization that provides licenses and registration for a variety of users. for subscrip-
tion information and customer service, call 1-800-572-2797. Direct any editorial inquires and send any material 
for publication to steven a. Meyerowitz, Editor-in-chief, Meyerowitz communications Inc., 10 crinkle court, 
northport, ny 11768, sMeyerow@optonline.net, 631-261-9476 (phone), 631-261-3847 (fax). Material for pub-
lication is welcomed — articles, decisions, or other items of interest to bankers, officers of financial institutions, 
and their attorneys. this publication is designed to be accurate and authoritative, but neither the publisher nor the 
authors are rendering legal, accounting, or other professional services in this publication. If legal or other expert 
advice is desired, retain the services of an appropriate professional. the articles and columns reflect only the pres-
ent considerations and views of the authors and do not necessarily reflect those of the firms or organizations with 
which they are affiliated, any of the former or present clients of the authors or their firms or organizations, or the 
editors or publisher.  PostMastEr: send address changes to Pratt’s Journal of Bankruptcy Law, a.s. Pratt & 
sons, 805 fifteenth street, nw., third floor, washington, Dc 20005-2207.

ISSN 1931-6992

Scott L. Baena
Bilzin Sumberg Baena Price & 

Axelrod LLP

Leslie A. Berkoff
Moritt Hock Hamroff & 

Horowitz LLP

Andrew P. Brozman
Clifford Chance US LLP

Kevin H. Buraks
Portnoff Law Associates, Ltd.

Peter S. Clark II 
Reed Smith LLP 

Thomas W. Coffey
Tucker Ellis & West LLP

Mark G. Douglas
Jones Day

Timothy P. Duggan
Stark & Stark

Gregg M. Ficks
Coblentz, Patch, Duffy & Bass 

LLP

Mark J. Friedman
DLA Piper Rudnick Gray Cary 

US LLP

Robin E. Keller
Lovells

William I.  Kohn  
Schiff Hardin LLP 

Matthew W. Levin
Alston & Bird LLP

Alec P. Ostrow
Stevens & Lee P.C.

Deryck A. Palmer
Cadwalader, Wickersham & 

Taft LLP 

N. Theodore Zink, Jr.
Chadbourne & Parke LLP



396

the trend towards Greater Disclosure 
of Bondholder Positions in Bankruptcy – 
the advisory committee on the federal 
rules of Bankruptcy Procedure Proposes 
a substantial rewrite of federal rule of 

Bankruptcy Procedure 2019

gleNN e. sIegel, JAmes o. moore, AND JANet m. bollINger

The Advisory Committee on the Federal Rules of Bankruptcy Pro-
cedure has proposed an amendment to Rule 2019 of the Federal 

Rules of Bankruptcy Procedure that would require greater disclo-
sure by creditors and equity holders serving on an unofficial or ad 
hoc committee in Chapter 9 and 11 bankruptcies. The authors of 

this article examine the proposed rule and decisions under the cur-
rent rule, and discuss its implications for distressed investors and 

the bankruptcy community at large.

the advisory committee on the federal rules of Bankruptcy Pro-
cedure (the “advisory committee”) proposed an amendment to 
rule 2019 of the federal rules of Bankruptcy Procedure (“Bank-

ruptcy rule 2019”)1 in august 2009 that would require greater disclosure 
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by participating creditors and equity holders in chapter 9 and 11 bankrupt-
cies.  on May 27, 2010, the advisory committee made substantial revisions 
to the proposed new Bankruptcy rule 2019, promulgating a new version 
(“Proposed rule 2019”) that addressed the concerns raised regarding the 
rule as proposed in august 2009.  In essence, Proposed rule 2019 expands 
the scope and content of the disclosure requirements of parties’ economic 
interests in a way that might require holders to disclose investing positions 
previously thought to be confidential and proprietary.  consequently, dis-
tressed investors might be deterred from participating in bankruptcy cases 
because bondholder positions would be subjected to a more exacting scru-
tiny than they currently are under Bankruptcy rule 2019.
 By its terms, Bankruptcy rule 2019 is applicable only to disclosure 
by entities representing more than one creditor, unofficial committees and 
indenture trustees.  Proposed rule 2019 would provide clarity to ambigui-
ties within Bankruptcy rule 2019 that courts have inconsistently applied, 
putting an end to recent litigation over the meaning of the term committee 
in the rule while expanding the scope of disclosure.
 the most controversial aspect of Proposed rule 2019 as originally 
proposed in august 2009 was the requirement that parties disclose the 
amount paid and purchase date for each disclosable economic interest.  
Based on comments submitted and the advisory committee’s Hearing 
on Proposed rule 2019 (the “Hearing”), the advisory committee revised 
Proposed rule 2019 and removed the purchase price and specific date-
acquired disclosure requirements from Proposed rule 2019.
 the revised Proposed rule 2019 must be approved by the standing 
committee, the Judicial conference and the united states supreme court 
before it is effective.  Proposed rule 2019’s effective date is slated for 
December 1, 2010.

Hedge fund participation in Bankruptcy

 Hedge funds have increasingly played a more active role in business 
bankruptcy cases in the united states.  their participation greatly facili-
tates resolution of restructurings by providing liquidity to those unwilling 
or unable to remain engaged in the process.  they often form unofficial ad 
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hoc committees, consisting of multiple claims of the same nature.  through 
collective action, hedge funds pool their resources, sharing the costs of ad-
visors and exerting greater influence in bankruptcy cases by allowing the 
aggregate amount of all members’ holdings to stand behind a legal position, 
a proposed valuation, or an alternative recovery proposal.  for example, 
hedge funds may form an ad hoc committee in order to create a blocking 
position with respect to the treatment of their claims, and thus be in a posi-
tion to negotiate for concessions within the debtor’s plan of reorganization.  
additionally, collective action creates judicial economy in bankruptcy cases 
because there are fewer parties at the negotiating table.
 the increase of short-selling debt and the emergence of many deriva-
tive products have increased the ability of creditors to take multiple posi-
tions in a debtor’s capital structure, thereby creating differing and com-
plex incentives for certain creditors.  the conflicting positions available 
to a creditor have created a concern that a creditor’s net economic interest 
might conflict with its public position as a creditor in the bankruptcy case.  
this lack of transparency has led to Proposed rule 2019.  

detaiLs of proposed ruLe 2019

 Proposed rule 2019 would expand the scope and coverage of Bank-
ruptcy rule 2019’s disclosure requirements.  as compared to Bankruptcy 
rule 2019’s heading, “representation of creditors and Equity security 
Holders in chapter 9 Municipality and chapter 11 reorganization cases,” 
Proposed rule 2019 is entitled “Disclosure regarding creditors and Eq-
uity security Holders in chapter 9 and chapter 11 cases” to reflect the 
enlarged focus on disclosure.
 Proposed rule 2019 also introduces a new term “disclosable eco-
nomic interest” which extends the scope of the rule beyond claims and 
interests owned to include any economic interest that could affect the legal 
and strategic positions a stakeholder might take in a chapter 9 or 11 case.  
If adopted, Proposed rule 2019 would specifically be extended to every 
group or committee that consists of or represents, and every entity that 
represents, multiple creditors or equity security holders that are acting in 
concert to advance common interests and are not comprised entirely of af-
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filiates or insiders of one another.  Proposed rule 2019 no longer excludes 
official committees, unless specifically indicated in a particular provision 
of the rule.  certain entities are excluded from Proposed rule 2019’s dis-
closure requirements, including indenture trustees (marking another de-
parture from Bankruptcy rule 2019).
 subdivision (c) of Proposed rule 2019 sets forth the information that 
would be required to be disclosed under the rule.  Proposed rule 2019 
would require disclosure regarding the pertinent facts and circumstances 
surrounding the formation of a committee or group, and the employment 
of an entity.  In addition, Proposed rule 2019 would require that an entity, 
each member of a group or committee and each creditor or equity security 
holder represented by an entity, group or committee (other than a com-
mittee appointed under sections 1102 or 1114) disclose the following in a 
verified statement:

(i)  its name and address;

(ii) the nature and amount of each disclosable economic interest as of the 
date the entity was employed or the group or committee was formed; 
and

(iii) with respect to each member of a group or committee that claims to 
represent any entity in addition to the members of the group or com-
mittee, other than a committee appointed under sections 1102 or 1114 
of the Bankruptcy code (official committees), the date of acquisition 
by quarter and year of each disclosable economic interest, if less than 
one year before the petition date.

 Proposed rule 2019 also requires that each creditor or equity security 
holder represented by an entity, group, or committee attach to its veri-
fied statement a copy of the instrument that authorizes the entity, group or 
committee to act on behalf of creditors or equity security holders, if there 
is one.  Proposed rule 2019 would also impose a duty to supplement the 
verified statement if the entity, group or committee takes a position before 
the court or solicits votes on a plan if there has been any material change 
in the facts contained in the previously filed statement.
 lastly, the amendment addresses the court’s authority to determine 
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violations of Proposed rule 2019 and impose corresponding sanctions.  
on a motion of any party in interest or sua sponte, a court may determine 
whether there has been any failure to comply with Proposed rule 2019.  If 
it is determined that there was a failure to comply, a court may (i) refuse 
to permit the entity, group, or committee to be heard or to intervene in the 
case, (ii) hold invalid any authority, acceptance, rejection, or objection 
given, procured or received by the non-complying party or (iii) grant other 
appropriate relief.

suMMary of tHe advisory coMMittee’s Hearing on 
proposed ruLe 2019

 on february 5, 2009, the advisory committee held the Hearing, at 
which the following parties were among those who testified:  John kibbe 
of richards kibbe & orbe llP; Elliot Ganz of the loan syndications 
and trading association (“lsta”); kirk wickman from angelo, Gordon 
& company, l.P. (“angelo Gordon”); the Honorable robert E. Gerber, 
united states Bankruptcy Judge for the southern District of new york; 
and thomas E. lauria of white & case llP.  as a result of the Hearing, 
the advisory committee revised Proposed rule 2019 by making signifi-
cant changes to Proposed rule 2019.  the two most controversial provi-
sions that were removed from the august 12, 2009 Proposed rule 2019 
were (i) the disclosure of the price paid for a claim in bankruptcy and (ii) 
the specific date the bankruptcy claim was acquired.
 lsta and the securities Industry and financial Markets association 
(“sIfMa”) originally argued for the repeal of Bankruptcy rule 2019.  
lsta and sIfMa had expressed the concern that the rule and the cases 
interpreting the rule encouraged adverse parties to demand the disclosure 
of sensitive and confidential pricing information, giving rise to a litany of 
unnecessary and distracting litigation proceedings.  In fact, the associa-
tions’ request to repeal Bankruptcy rule 2019 sparked the advisory com-
mittee’s consideration to revise the rule.  
 at the Hearing and in their corresponding testimony materials, lsta 
and sIfMa changed tack and asserted that Proposed rule 2019 satisfies 
legitimate disclosure concerns, but goes beyond the practical and neces-
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sary requirements of disclosure.  lsta and sIfMa stated that compel-
ling public disclosure of the date and price at which investors bought and/
or sold bankruptcy claims is overreaching.  they argued that pricing of 
distressed investments is normally treated as extremely confidential and 
should not be subject to disclosure.  lsta and sIfMa also objected to 
the disclosure of the date on which claims were acquired because the price 
could easily be determined based on the date purchased.  the associa-
tions asserted that price is irrelevant to how a claim should be treated in 
a bankruptcy proceeding.  furthermore, if there were certain situations 
where pricing was relevant, lsta and sIfMa argued the discovery pro-
cess or Bankruptcy rule 2004 examinations are sufficient to uncover the 
necessary information.  lsta and sIfMa supported a revised version of 
Proposed rule 2019 that removes the provisions addressing the disclosure 
of amount paid and date acquired.  neither association expressed an issue 
with bankruptcy judges having the authority sua sponte to require disclo-
sure of the amount paid for a claim and the date it was acquired.
 the testimony from angelo Gordon echoed many of the concerns 
of lsta and sIfMa.  angelo Gordon also highlighted certain ramifica-
tions of Proposed rule 2019.  the company argued that the pricing and 
purchase date disclosure would be harmful to clients and to investment 
advisors.  If passed as proposed, angelo Gordon asserted that it and other 
similarly situated distressed investment companies would most likely stop 
serving on ad hoc committees thereby resulting in a less efficient bank-
ruptcy process.  angelo Gordon also suggested that Proposed rule 2019 
contain a provision excluding from its coverage funds represented by one 
investment advisor.
 Judge Gerber testified in support of Proposed rule 2019 as written.  
Judge Gerber noted that the provisions of Bankruptcy rule 2019 are rare-
ly, if ever, followed by even the most sophisticated parties.  He stated that 
the ambiguity of Bankruptcy rule 2019 has led to disparate interpretations 
and applications of the rule throughout the bankruptcy community.  He 
further stated his belief that judges are spending too much time on issues 
pertaining to Bankruptcy rule 2019 and that the rule should be clarified so 
that compliance is routine.  
 In response to the criticism of Proposed rule 2019’s provisions regard-
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ing disclosure of amount paid and date acquired, Judge Gerber asserted that 
while the amount paid for disclosable economic interests is not relevant to 
the amount of allowed claims in a bankruptcy case, it can be relevant to 
a party’s course of conduct throughout a bankruptcy case.  Judge Gerber 
testified that bankruptcy judges should be able to decide whether the paid 
amount is relevant in each particular case and would not have an issue with 
the advisory committee omitting the price/date requirement so long as the 
court retains the power to order disclosure upon a strong showing of cause.  
 His testimony acknowledged that most of the time, participation of 
ad hoc committees is useful and beneficial to the bankruptcy process, but 
that the courts need to be able to maintain the integrity and transparency 
of the bankruptcy process.  Judge Gerber indicated that he would not have 
an issue if the rule did not include in its text a provision about the right of 
a judge to require disclosure, so long as in a comment to the rule it was 
stated that the pricing/date information can be acquired through discov-
ery, Bankruptcy rule 2004 or by order of the court.  lastly, Judge Gerber 
expressed two technical issues with the rule that would revise the rule ex-
plicitly to apply to the disclosure of short positions and swaps or include a 
comment stating that failure to include certain financial instruments does 
not exclude them from the breadth of the rule.
 Instead of supporting Proposed rule 2019 or any revisions thereto, Mr. 
lauria advocated for the repeal of Bankruptcy rule 2019 because bankrupt-
cy courts have the inherent power to require disclosure and parties have the 
tool of discovery to help them obtain relevant information.  He asserted that 
Proposed rule 2019 is a violation of due process rights because it acts as a 
barrier to a free and open bankruptcy process.  Mr. lauria emphasized how 
distressed investors benefit the bankruptcy process and argued that Proposed 
rule 2019 would have a chilling effect on such participation.

current Bankruptcy ruLe 2019

 Bankruptcy rule 2019 has been part of the federal rules of Bankrupt-
cy Procedure since the adoption of title 11 of the united states code (the 
“Bankruptcy code”) in 1978.  the predecessor to the Bankruptcy code 
is the Bankruptcy act.  rule 10-211 under chapter X of the Bankruptcy 
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act (“rule 10-211”) was the direct predecessor of Bankruptcy rule 2019, 
and the rules’ text is similar.  rule 10-211 was originally adopted to ad-
dress concerns within the corporate reorganization practice of the 1930s, 
requiring disclosure relating to the creation and solicitation of bondholder 
protective committees.2  
 Bankruptcy rule 2019 acts as a procedural mechanism for implement-
ing and enforcing strict limitations on unofficial committees.  Bankruptcy 
rule 2019 requires “every entity or committee representing more than one 
creditor or equity security holder” to file a verified statement (the “2019 
statement”) that includes, among other things, the name and address of 
the creditor or equity security holder, the nature and amount of the claim 
or interest and the time of acquisition thereof unless acquired more than 
one year before the bankruptcy filing.3  Disclosure of committee members 
and their holdings inform others about which creditors are controlling the 
reorganization.  the disclosure of who formed the committee lets oth-
ers (particularly non-participating similarly situated creditors) know about 
those who are directing the committee.  Disclosure regarding the commit-
tee arrangements between the committee and the members thereof informs 
others about the circumstances surrounding the committee formation, in-
cluding what powers the committee exercises on behalf of its members.  

Background and LegisLative History of Bankruptcy 
ruLe 20194

equity receiverships and origin of protective committees

 the origin of corporate reorganization has its roots in the railroad 
failures of the late 19th century, which led to equity receiverships.  the 
railroads were the nation’s first large corporations and upon their failure, 
there was not an existing structure in the courts to address the process 
of reorganization.  In confronting this situation, the courts put together a 
framework based on their equitable authority to appoint receivers to pre-
serve the value of property and the rights of mortgage holders to foreclose 
on property upon a default.
 a typical equity receivership involved railroads that financed them-
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selves by issuing common stock, preferred stock and several different 
mortgage bonds, secured by different portions of the railroad.  If the rail-
road was unable to make required bond payments, a creditor would file a 
“creditor’s bill” asking the court to appoint a receiver over the railroad’s 
property.  the appointment of the receiver resulted in the protection of the 
railroad’s assets from creditors.  If a creditor took action against railroad 
property, the receiver would get a court injunction staying such action.  
the creditor would then file a foreclosure bill, asking the court to sell the 
railroad property.
 the reorganization process often took years while a plan was being ne-
gotiated.  During negotiations, investment banks that underwrote the bonds 
would form “protective committees” to represent the bondholders.  If the 
railroad issued multiple bond classes, multiple committees might be formed.  
Holders of common stock and preferred stock might also form committees.  
for similar reasons that led to the formation of ad hoc committees today, 
these protective committees provided additional leverage within the reor-
ganization process and allowed creditors to use other members’ holdings to 
obtain greater influence than they would have acting alone.  
 the difference however is that members of protective committees 
were required to deposit their bonds (or stock) with the committee to en-
sure committee authority.  as a result, the committee had control over 
the bonds during negotiations.  once an agreement was reached on the 
plan of reorganization, numerous committees would combine to form a 
reorganization committee which would hold all of the issued securities so 
that they might purchase the railroad assets at the foreclosure sale.  the 
reorganization committee would bid the face value of the issued securities 
at the auction, thus trumping any other bid for the assets.  upon sale, the 
reorganization committee would transfer the assets to a shell corporation 
and distribute to the old bondholders and equity holders the equity of the 
new corporation in accordance with the plan of reorganization.
 this framework presented problems because insiders controlled the 
process and facilitated disparate treatment to similarly situated creditors.  
It was thought that wall street investment firms dominated the protec-
tive committees and often worked in tandem with the existing railroad 
management.  Minority dissenters and individual bondholders had an ex-
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tremely limited ability to participate in the process because they lacked a 
large enough stake in the railroad to thwart the goal of the protective com-
mittees.  furthermore, the return for consenting creditors was far greater 
than the return for those who did not consent.  

the chandler act and rule 10-211 under chapter x of the Bankruptcy 
act

 In the early 1930s, congress codified the equity receivership reorgani-
zation process.  congress, however, did not address the dominance of the 
protective committees controlled by insiders and wall street.  those con-
cerns were documented in the 1937 sEc report on Protective committees 
(the “sEc report”) issued under then sEc chairman, william o. Douglas 
(who later became a Justice of the united states supreme court).  the sEc 
report, comprised of four volumes, was full of criticism of wall street and 
those who furthered their own interests through the equity receivership pro-
cess.  the sEc report drew attention to the exorbitant fees that wall street 
bankers charged in accomplishing a reorganization as well as the fees of the 
lawyers involved.  furthermore, the sEc report admonished that bankers 
and lawyers generally had previous relationships with the managers of the 
railroads and would often ignore possible litigation against those managers.  
It concluded that the insiders needed to be removed from the reorganization 
process and replaced with an independent trustee.  
 the sEc report and lobbying by the sEc resulted in the passage of 
the chandler act of 1938, which included chapter X of the Bankruptcy 
act.  chapter X was intended to eliminate the domination of management 
and thwart self-serving parties within the reorganization process.  the 
chandler act granted to an independent trustee the power to formulate a 
reorganization plan.  the new framework also required bankers (in their 
capacity as underwriters) to disclose the names of their security holders.  
Previously, the underwriters knew all of the investors who held the securi-
ties and as soon as the corporation became financially distressed, the banks 
knew who to contact to form a protective committee to the disadvantage 
of outside groups.  chapter X also required that security holders commit 
to the committee first and then the committee was to negotiate the terms 
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of the reorganization.  chapter X required that that the plan of reorganiza-
tion be proposed before anyone committed to it, minimizing the effect the 
bankers had on the process before the plan was drafted.  while modern 
chapter 11 has eliminated the requirement of an independent trustee in re-
organization cases, it has retained the prohibition of soliciting acceptances 
of a plan before its submission to creditors for a vote (together with a court 
approved disclosure statement).

tHe inconsistent appLication of Bankruptcy ruLe 
2019

 In recent decisions, courts have been inconsistent in their interpreta-
tion of the scope and breadth of Bankruptcy rule 2019, highlighting the 
need for changes to the rule.

the northwest i and northwest ii opinions

 one of the first major decisions to address the application of Bank-
ruptcy rule 2019 is In re Northwest Airlines Corp. (“Northwest I”).5  In 
this case, the debtors moved to require an ad hoc committee of equity 
holders to supplement their 2019 statement, arguing that it provided inad-
equate disclosure based on the failure to identify the amounts of claims or 
interests owned by committee members.  committee counsel argued that 
the ad hoc committee was not bound by the rule because it applies only to 
“every entity or committee representing more than one creditor or equity 
security holder.”  committee counsel submitted that no member of the ad 
hoc committee represents any other party besides itself, that the attorneys 
are the only party representing more than one creditor or equity security 
holder and that they do not have any claims or interest in the debtors.
 Judge Gropper disagreed with the committee and held that the state-
ment filed on behalf of the committee failed to disclose information re-
quired by Bankruptcy rule 2019.  the court emphasized that the notice 
of appearance was made as a committee, the committee moved for the 
appointment of an official shareholders committee and the committee had 
been active throughout the case.  furthermore, the committee retained 
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counsel compensated by the committee that received direction from, and 
represented the interests of, the committee.  Judge Gropper noted that 
Bankruptcy rule 2019 was meant to apply to the formal organization 
of a group of creditors or shareholders holding similar claims who have 
consolidated their efforts.  specifically, the court stated that “by appear-
ing as a ‘committee’ of shareholders, the members purport to speak for a 
group and implicitly ask the court and other parties to give their positions 
a degree of credibility appropriate to a unified group with large holdings.”  
Judge Gropper relied on the sEc report and rule 10-211 to determine 
that Bankruptcy rule 2019 applied to the committee, but did not examine 
the history of equity receiverships before the sEc report.  
 Judge Gropper had another opportunity to discuss Bankruptcy rule 
2019 in the same bankruptcy case in In re Northwest Airlines Corp. 
(“Northwest II”).6  the second opinion addressed whether the ad hoc com-
mittee of equity holders from Northwest I were able to file their amended 
2019 statement under seal so that it would be available only to the court 
and the u.s. trustee.  specifically, the committee moved for an order seek-
ing to file under seal the disclosure regarding the specifics of the purchases 
and sales of the securities.  the committee reasoned that this information 
is confidential investment information.  the Debtors, the official commit-
tee of unsecured creditors and Bloomberg news opposed the motion.  
 again, Judge Gropper highlighted the sEc report on Protective com-
mittees and rule 10-211 in denying the motion.  the court emphasized that 
the primary purpose of Bankruptcy rule 2019 to provide disclosure for all 
parties in interest overrides any interest in keeping information confidential.  

the Scotia Development order

 In In re Scotia Development LLC (“Scotia”),7 however, the united 
states Bankruptcy court for the southern District of texas ruled that an ad 
hoc group of certain noteholders was not required to make individualized 
disclosures under rule 2019, because they were not members of an official 
committee.
 In Scotia, a certain ad hoc group of senior secured noteholders had en-
gaged in an aggressive litigation strategy, contesting approximately 20 of 
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the debtors’ pleadings within two months of the petition date. In addition, 
this group, through its counsel, filed a 2019 statement that simply identi-
fied the group’s membership and that the members held, in the aggregate, 
approximately 90 percent of the principal amount of the debtor’s senior 
secured notes.
 In response, and specifically taking a cue from the developments in 
Northwest, the debtors filed a motion to compel the ad hoc group to dis-
close the individual holdings of each member, as well as the time of ac-
quisition and the consideration given therefor.  the group objected to the 
debtor’s motion, making a number of statutory and constitutional argu-
ments against disclosure.  Its most salient arguments were that it was not 
a “committee” (as the term is understood under the code), that legislative 
history and practice did not support disclosure and that Northwest I and II 
were wrongly decided and, in any event, were distinguishable.
 In support of its position that it was not a “committee,” the group 
pointed to legal and non-legal definitions of that word, and argued that a 
“committee” was a group that acts in a representative or official capac-
ity.  Because the ad hoc group was not appointed, had fluid membership, 
specifically disclaimed acting in a fiduciary capacity, was comprised of 
90-95 percent of all the noteholders (i.e., the group was not a representa-
tive, but the noteholders themselves), it was not a committee of the holder, 
but rather simply a group that shared costs and had a common consensus 
of views.  the group further argued that here was no need to disclose indi-
vidual holdings because all of the holders were part of the group.
 additionally, the ad hoc group asserted that the sEc report identified 
situations that were materially different from those presented in Scotia.  the 
ad hoc group suggested that the policy behind these rules did not apply to 
it because it was not representing any noteholders in any fiduciary capacity 
(and the group itself was comprised of substantially all noteholders).
 the group also argued that Judge Gropper’s decision in Northwest stood 
for the proposition that any collective creditor group that seeks standing 
and credibility would be a committee for Bankruptcy rule 2019 purposes, 
and therefore, conversely, a creditor who is not a member of a group does 
not deserve to be taken seriously.  the group also distinguished the facts in 
Scotia, pointing out that the ad hoc group in Northwest had previously (and 
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unsuccessfully) tried to have it itself appointed as an official committee and 
that the group only held about 27 percent of the relevant securities in ques-
tion, both of which suggested that it was acting in a representative capacity.
 the ad hoc group’s objection was also supported by lsta and sIf-
Ma.  these associations not only echoed some of the group’s positions, 
but also stressed the macro effects of the Northwest decision and the sco-
tia debtors’ position.  specifically, lsta and sIfMa argued that stringent 
individual disclosure requirements would discourage group cooperation 
amongst the creditor body and debtors, thereby threatening the reorgani-
zation process in many cases.  Moreover, according to the associations, 
creditors would be disincentivized to enter into the distressed debt market-
place out of fear of forced disclosure and the prospect of increased costs 
(as they would be less willing or able to share advisors).
 after considering both the ad hoc group’s and the associations’ re-
spective objections, the Bankruptcy court entered an order denying the 
debtors’ motion and found that the group was not a “committee” within 
the meaning of Bankruptcy rule 2019.  although the court did not draft an 
opinion on the matter, it implied that a committee would exist only if an ad 
hoc group was acting in a fiduciary or representative capacity.

Bankruptcy rule 2019’s recent application in the delaware  
Bankruptcy court

The waMu Opinion

 the first recent Delaware opinion addressing the application of Bank-
ruptcy rule 2019 to ad hoc committees is In re Washington Mutual, In-
corporated (“WaMu”),8 in which Judge walrath held that an informal 
committee of noteholders was required to comply with the rule because it 
constituted an entity within the meaning of Bankruptcy rule 2019(a).
 the informal committee of noteholders appeared in the WaMu case 
by filing a notice of appearance.  contemporaneously therewith, the infor-
mal committee of noteholders’ counsel filed a 2019 statement, listing the 
names and addresses of the 23 entities participating in the informal com-
mittee of noteholders.  Judge walrath noted that the informal committee 
of noteholders was very active in the bankruptcy cases.  JPMorgan chase 
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Bank, national association filed a motion to compel the informal commit-
tee of noteholders to comply with Bankruptcy rule 2019.  
 the informal committee of noteholders argued that Bankruptcy rule 
2019 was inapplicable because the informal committee of noteholders was 
not an “entity or committee representing more than one creditor.”  rather, 
the informal committee of noteholders asserted that it was a loose affili-
ation of creditors sharing the costs of advisors.  the informal committee 
of noteholders also asserted that they did not speak for or bind individual 
members absent their individual consent and did not owe duties to anyone 
who was not a member of the informal committee of noteholders.  Judge 
walrath found that the plain language of Bankruptcy rule 2019 applied 
to the informal committee of noteholders because it had the same charac-
teristics as an ad hoc committee and possessed an identity apart from its 
individual members.
 the informal committee of noteholders also argued that Bankruptcy 
rule 2019 was intended to apply only to groups that purport to speak on be-
half of a broad group of stakeholders in a fiduciary capacity.  Judge walrath 
rejected this argument as well and instead asserted that the assumption that 
the informal committee of noteholders did not owe fiduciary duties to simi-
larly situated creditors was mistaken.  the court suggested that members 
of an ad hoc group or committee may, in fact, owe fiduciary duties to other 
members of the same class that are not members of the group or committee. 
 Judge walrath relied on Northwest I, Northwest II, the 1937 sEc re-
port and rule 10-211 in reaching her conclusion.  the court also noted that 
Proposed rule 2019 recommended more disclosure.

The six flags Opinion

 More recently, Judge sontchi declined to follow Judge walrath’s inter-
pretation of Bankruptcy rule 2019.  the court’s opinion in In re Premier 
International Holdings Inc. (“Six Flags”)9 adopted a more narrow view, 
holding that an ad hoc group of noteholders was not subject to the disclo-
sure requirements of Bankruptcy rule 2019.  Judge sontchi concluded that 
as written, Bankruptcy rule 2019 “contemplates a subset of a larger group 
authorized by the larger group to act on its behalf.  that is not the case here.”
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 In Six Flags, there were three committees involved.  the official 
committee of unsecured creditors filed a motion to compel the sfo 
noteholders committee to comply with Bankruptcy rule 2019.  the of-
ficial committee did not file a motion to compel the sfo noteholders 
committee (their ally in the case) to comply with Bankruptcy rule 2019.  
the issue in Six Flags was whether the sfo noteholders committee is “a 
committee representing more than one creditor.”  the court decided that 
under the plain meaning of the phrase, a committee must consist of a group 
representing the interests of a larger group with that larger group’s consent 
or by operation of law, and that the sfo noteholders committee was not a 
committee because it did not represent any persons other than its members 
either by consent or operation of law.
 Based on the court’s in-depth analysis of the legislative history of 
Bankruptcy rule 2019, Judge sontchi wrote that “the informal and ad hoc 
committees as they exist today are very different from the ‘protective com-
mittees’ that were the target of the reforms in the 1930s” and concluded 
that the legislative history does not support the incorporation of the current 
ad hoc committees into Bankruptcy rule 2019.  the court even went so far 
as asserting that Bankruptcy rule 2019 is, for all intents and purposes, su-
perfluous.  the Six Flags decision also analyzed the WaMu and Northwest 
decisions and stressed that, even though these cases addressed the same 
issue, the decisions were not persuasive.  

The accuride Order

 only two days after the Six Flags decision, Judge shannon of Dela-
ware entered an order (the “Accuride Order”) compelling an ad hoc note-
holder group to comply with Bankruptcy rule 2019.10  the official com-
mittee of equity security holders filed a motion (the “Accuride Motion”) 
to compel the ad hoc noteholder group to comply with Bankruptcy rule 
2019, prohibit further participation by the ad hoc noteholder group until 
they did comply and direct the debtors to withhold payments to the ad 
hoc noteholder group pending compliance.11  the movants argued that the 
ad hoc noteholder group is subject to Bankruptcy rule 2019 and relied 
on the Northwest I and WaMu decisions in their argument.  the movants 
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emphasized that the ad hoc noteholder group was playing a pivotal role in 
the case, was driving many of the key decisions for the debtors, was acting 
through a single set of professionals, and was presenting a unified posi-
tion to the court and other parties in interest.  additionally, the movants 
argued that, because the estates were currently financing the costs of the 
ad hoc noteholder group’s professionals, parties-in-interest should know 
what parties are being compensated for these expenses.  
 without issuing an opinion, Judge shannon granted the Accuride Mo-
tion and ordered the ad hoc noteholder group to comply with Bankruptcy 
rule 2019. 

the Philadelphia newspapers opinion

 the most recent opinion addressing the application of Bankruptcy 
rule 2019 is In re Philadelphia Newspapers, LLC. (“Philadelphia News-
papers”).12  In this case, the debtors filed a motion to compel a steering 
group of prepetition lenders to comply with Bankruptcy rule 2019.  In the 
court’s decision, Judge raslavitch noted that the courts are divided in apply-
ing Bankruptcy rule 2019 to ad hoc committees and, after careful consider-
ation of the issue, concluded that although arguments can be made for why 
Bankruptcy rule 2019 should be expanded to include ad hoc committees, 
the current language does not compel disclosure by ad hoc committees.  
 attorneys for the steering group of prepetition lenders filed three 
2019 statements throughout the case, including the identities of lender 
members, the aggregate balance outstanding under the prepetition term 
loan and the aggregate amount of the debt held by each member at a date 
close to filing.  the debtors asserted that the 2019 statements failed to 
comply with the terms of Bankruptcy rule 2019 and sought disclosure of 
the amount of each of the claims, the dates the claims were acquired, the 
amount paid for the claims and any subsequent dispositions thereof.  the 
debtors relied on the Northwest I and WaMu decisions in their analysis.
 the court determined that the steering group of prepetition lenders is not 
subject to Bankruptcy rule 2019 because it is not an “entity” or a “commit-
tee” as required by the rule.  using a plain language approach, the court con-
cluded that the steering group of prepetition lenders is not an entity because 
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it is not a person, estate, trust, governmental unit or united states trustee, 
nor is it an organization that has a legal identity apart from its owners.  addi-
tionally, the steering group of prepetition lenders is not a committee because 
it is not a body appointed by a larger body for some specific purpose.  
 the court also determined that the steering group of prepetition lenders 
did not meet the “representing more than one creditor” requirement of Bank-
ruptcy rule 2019.  Judge raslavitch agreed with Judge sontchi’s reasoning 
in Six Flags and declined to further analyze the meaning of that phrase.  In 
its conclusion, the court noted that both sides of the Bankruptcy rule 2019 
have merit and states that “if congress ultimately accedes to the proposed 
amendment to [Bankruptcy] rule 2019, it should settle the matter.”

concLusion

 Based on the different holdings in the above cases, it has become un-
clear how bankruptcy courts will interpret Bankruptcy rule 2019.  Pro-
posed rule 2019 would provide greater guidance as to how and when 
to apply such disclosure requirements to entities, groups and committees 
that represent multiple creditors or equity security holders that are acting 
in concert and are not composed entirely of affiliates or insiders.  In light 
of comments received and testimony made at the Hearing, the advisory 
committee revised the originally published version of the rule and unani-
mously recommended that Proposed rule 2019, as revised, be approved 
in order to implement uniform disclosure requirements for creditors acting 
collectively.  until Proposed rule 2019 becomes effective, it is likely that 
courts will continue to send conflicting messages as to the applicability of 
Bankruptcy rule 2019.

notes
1 a copy of Proposed rule 2019 is available at http://www.lsta.org/workarea/
showcontent.aspx?id=10460.
2 for a more detailed discussion of bondholder protective committees, see the 
next discussion entitled “Background and legislative History of Bankruptcy 
rule 2019.”
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3 the pertinent part of Bankruptcy rule 2019 is:  “In a chapter 9 municipality 
or chapter 11 reorganization case, except with respect to a committee 
appointed pursuant to § 1102 or 1114 of the code, every entity or committee 
representing more than one creditor or equity security holder and, unless 
otherwise directed by the court, every indenture trustee, shall file a verified 
statement setting forth (1) the name and address of the creditor or equity 
security holder; (2) the nature and amount of the claim or interest and the 
time of acquisition thereof unless it is alleged to have been acquired more 
than one year prior to the filing of the petition; (3) a recital of the pertinent 
facts and circumstances in connection with the employment of the entity or 
indenture trustee, and, in the case of a committee, the name or names of the 
entity or entities at whose instance, directly or indirectly, the employment 
was arranged or the committee was organized or agreed to act; and (4) with 
reference to the time of the employment of the entity, the organization or 
formation of the committee, or the appearance in the case of any indenture 
trustee, the amounts of claims or interests owned by the entity, the members of 
the committee or the indenture trustee, the times when acquired, the amounts 
paid therefor, and any sales or other disposition thereof. the statement shall 
include a copy of the instrument, if any, whereby the entity, committee, or 
indenture trustee is empowered to act on behalf of creditors or equity security 
holders. a supplemental statement shall be filed promptly, setting forth any 
material changes in the facts contained in the statement filed pursuant to this 
subdivision.”  Bankruptcy rule 2019(a).
4 this discussion is drawn from recent reported decisions involving the 
interpretation of Bankruptcy rule 2019.
5 363 B.r. 701 (Bankr. s.D.n.y. 2007).
6 363 B.r. 704 (Bankr. s.D.n.y. 2007).
7 Bankr. case no. 07-20027 (rss) (Bankr. s.D. tex. 2007).
8 419 B.r. 271 (Bankr. D. Del. 2009).
9 2010 Bankr. lEXIs 98 (Bankr. D. Del. 2010).
10 In re Accuride Corporation, case no. 09-13449 (Bls) (Bankr. D. Del. Jan. 
22, 2010).
11 In re Accuride Corporation, case no. 09-13449 (Bls) (Bankr. D. Del. Jan. 
4, 2010).
12 2010 Bankr. lEXIs 336 (Bankr. E.D. Pa. 2010).


