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Under the Sarbanes-Oxley Act of 2002, 
publicly traded companies are prohibited 
from retaliating or discriminating against 
employees who report or assist in the inves-
tigation of conduct which violates specified 
federal laws or Securities and Exchange 
Commission (SEC) regulations. There have 
been a number of court decisions interpret-
ing the whistleblower provision that pro-
vides this protection, but until now, none 
has dealt with the situation where an em-
ployee reports allegedly illegal conduct of 
a company other than his or her employer. 
Judge Robert W. Sweet of the Southern 
District of New York just broke the silence 
in this regard by broadly construing the 
whistleblower provision of Sarbanes-Ox-
ley to cover such conduct.

Decided on January 14, Sharkey v. J.P. 
Morgan Chase & Co.1 concerned a suit 
brought by a terminated employee under 
the whistleblower provision of Sarbanes-
Oxley alleging that the plaintiff’s superiors 
at J.P. Morgan had retaliated against her 
for reporting allegedly illegal activities of a 
long-time client responsible for $600,000 
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in annual revenue to the firm. The client 

at issue was an Israeli company that the 

plaintiff alleged was violating U.S. fed-

eral securities laws and U.S. laws against 

mail fraud, bank fraud, and money laun-

dering. The suit was dismissed with leave 

to replead because the plaintiff had failed 

to plead the specific conduct of the client 

that she believed to have been illegal. Sig-

nificantly, however, Judge Sweet read the 

whistleblower provision expansively, ap-

plying it for the first time to the reporting 

of conduct on the part of a company other 

than the purported whistleblower’s own 

employer.
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key Whistleblower provisions of 
Sarbanes-Oxley

The Sarbanes-Oxley whistleblower provision2 
protects employees of companies whose securities 
are registered or that file reports under the Securi-
ties Act of 1934, who provide to their supervi-
sors information or assistance in an investigation 
regarding conduct that the employee reasonably 
believes constitutes one of the following illegal 
activities:

•	 Mail	Fraud

•	 Wire	Fraud

•	 Bank	Fraud

•	 Securities	Fraud

•	 Violation	of	SEC	Rules	or	Regulations

•	 Fraud	Against	Shareholders

The Sarbanes-Oxley provision protects such 
employees from:

•	 Discharge

•	 Demotion

•	 Suspension

•	 Threats

•	 Harassment

•	 Any	Other	Discrimination

To state a claim under the provision, an em-
ployee plaintiff must establish that: (1) the plain-
tiff engaged in protected activity; (2) the defen-
dant knew or suspected that the plaintiff engaged 
in the protected activity; (3) the plaintiff suffered 
an unfavorable employment action; and (4) the 
circumstances are sufficient to raise an inference 
that the protected activity contributed to the 
unfavorable employment action.3 To qualify as 
protected activity, “the complaining employee’s 
belief that his employer’s conduct violated one 
of the enumerated categories must be both ob-
jectively and subjectively reasonable.”4	But	“an	
employee’s reasonable but mistaken belief that 
an employer engaged in conduct that constitutes 

a violation of one of the six enumerated catego-
ries is protected.”5

A person alleging discrimination under the 
whistleblower provision may file a complaint 
with the Department of Labor or, if six months 
pass without a final decision, bring an action in 
U.S. federal district court.6

Expansion and Modification  
of the Whistleblower provision  
by Dodd-Frank

Enacted	 on	 July	 21,	 2010,	 the	 Dodd-Frank	
Wall Street Reform and Consumer Protection 
Act greatly expanded the scope of whistleblower 
protection in many respects7 and put into place a 
significant incentive structure that seems likely to 
substantially increase the volume of reporting to 
the SEC, if not internally within companies.

Perhaps one of the most widely discussed provi-
sions	of	Dodd-Frank	is	its	establishment	of	mon-
etary incentives for employee “whistleblowers,” 
defined by the statute as one or more individuals 
providing information relating to a violation of the 
securities laws to the SEC, which promises to those 
providing original information leading to a suc-
cessful enforcement action, resulting in monetary 
sanctions exceeding $1 million, a payment of be-
tween 10% and 30% of the resulting sanctions.8

Dodd-Frank	also	enacted	its	own	new	whistle-
blower protection provision that expands upon 
the protections of the Sarbanes-Oxley whistle-
blower provision in a number of ways, for ex-
ample by (1) arguably protecting whistleblowers 
who provide information to the SEC without re-
quiring a reasonable belief in illegality of the ac-
tions reported,9 and (2) allowing individuals alleg-
ing retaliation to bring an action directly in U.S. 
federal district court.10

Dodd-Frank	 amended	 the	 Sarbanes-Oxley	
whistleblower provision to:

•	 Protect	 employees	 of	 major	 credit	 rating	
agencies;11

•	 Extend	the	statute	of	limitations;

•	 Entitle	individuals	alleging	discrimination	to	
a trial by jury;
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•	 Render	unenforceable	predispute	arbitration	
provisions that mandate arbitration;12 and

•	 Cover	subsidiaries	of	publicly	traded	compa-
nies.13

Judge Sweet’s broad Reading of the 
Whistleblower provision

In evaluating Sharkey’s contention that the 
Sarbanes-Oxley whistleblower provision pro-
tects employees who report violations of the law 
by nonemployer parties, Judge Sweet first noted 
that the parties before him both agreed that no 
decisions had yet been reported with respect to 
this issue.14 Judge Sweet then quoted the legisla-
tive history of Sarbanes-Oxley and stated that 
the purpose of the whistleblower provision is to 
“promote corporate ethics by protecting whistle-
blowers from retaliation,” for which reason “it 
should not be read narrowly.”15	He	further	locat-
ed in the legislative history Congress’ intent that 
the whistleblower provision should counteract a 
“corporate code of silence” that discourages em-
ployees from reporting fraud both externally, to 
government authorities, and internally within a 
company.16	Finally,	noting	that	none	of	the	cases	
cited by the defendants stood for the proposition 
that the whistleblower provision protects only 
employees who report illegal conduct by their 
employers, Judge Sweet concluded that, under the 
language of the whistleblower provision and its 
legislative history, Sharkey’s reporting of allegedly 
illegal activity by her employer’s client constituted 
protected activity under Sarbanes-Oxley.

The Implications of Sharkey 
for Companies

Judge Sweet’s decision in Sharkey places com-
panies covered by Sarbanes-Oxley and their com-
pliance departments on notice that a wider array 
of “whistleblower” activity may be protected by 
the Act than they probably believed. Individu-
als operating in a supervisory capacity should 
be aware that any reports that they receive from 
subordinate personnel regarding alleged illegal 
activity by a client or customer falling under the 
six categories enumerated in the statute, or any 

participation by subordinate personnel in an in-
vestigation of such illegal activity conducted by 
that supervisor, is potentially protected by the 
whistleblower provision of Sarbanes-Oxley. In-
dividuals responsible for regulatory compliance 
at the company, and not otherwise conflicted, 
should be made aware whenever such informa-
tion is provided by an employee to a supervisor. 
The company will be responsible to ensure that 
no actions are taken with regard to that employee 
that constitute an unfavorable employment ac-
tion motivated by knowledge of the employee’s 
provision of that information.

A company’s responsibility for not ignoring 
its clients’ lack of compliance with the law be-
comes all the more important in the context of 
an expansive whistleblower provision. Action 
challenged as retaliatory under Sarbanes-Oxley 
might appear to have taken place because the 
reporting employee’s supervisor(s) had reached 
different conclusions about the legality of the cli-
ent’s conduct; if the conduct was, in fact, unlaw-
ful, then the entire episode might be viewed as 
revealing weakness in the employer’s compliance 
procedures.17 Adherence to strict client due dili-
gence procedures at all times can help avoid such 
a pitfall.

The Sharkey decision is of particular moment 
for large financial services companies that service 
clients heavily engaged in activities regulated un-
der	 the	 statutes	 enforced	 by	 the	 SEC.	 Financial	
firms must take reports of illegal activity by cli-
ents seriously for independent regulatory reasons; 
in light of Sharkey, they must also ensure that 
supervisory personnel not take retaliatory ac-
tion against the employees doing the reporting. 
Sharkey, where the whistleblower alleged that a 
foreign client violated multiple U.S. laws, high-
lights the difficulty faced by large firms operating 
throughout the world. Companies need to subject 
the activities of their clients to an appropriate lev-
el of scrutiny regardless of geographical location.

In	 light	 of	 Dodd-Frank’s	 (1)	 recent	 establish-
ment of significant financial incentives for report-
ing; (2) creation of new and broad whistleblower 
protections; and (3) expansive amendment of the 
Sarbanes-Oxley whistleblower provisions—the 
implications and effects of all of which have yet 
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to be fully felt or predicted—Sharkey compounds 
the difficulty of complying with the presently un-
certain body of whistleblower regulations.

Following	Sharkey, corporate compliance per-
sonnel should be made aware of their responsi-
bilities under the Sarbanes-Oxley whistleblower 
provision and the potential expansion of those 
responsibilities	under	Dodd-Frank	 should	 Judge	
Sweet’s view come to be widely adopted.
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