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Offering UCITS to US Institutional
Investors: A Post Dodd-Frank
Overview—Part 1 of 2
By Christopher D. Christian, Kathryn S. Cohen and Jennifer L. Wendell

O

ver the past 25 years, UCITS (Undertakings for Collective
Investments in Transferable Securities) have grown into a global
investment fund brand. While originally developed to facilitate cross-border distribution within Europe, UCITS con-

tinue to grow in popularity outside of Europe, particularly in fast growing
markets in Asia and South America. As the UCITS brand rapidly becomes the
most popular cross-border investment fund product globally, one market remains
largely untouched by the growth of UCITS, the United States. While there are a
number of UCITS that do offer their shares to residents of the United States, most
notably to tax-exempt investors, the regulatory hurdles to offering UCITS in the
United States have historically been significant. In the aftermath of the financial
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crisis, the Dodd–Frank Wall Street Reform and Consumer Protection Act1
(Dodd-Frank Act) and its progeny have made it even more difficult for UCITS to offer
and sell shares to institutional investors in the United States. This article highlights the
key regulatory challenges to offering UCITS to residents of the United States in the post
Dodd-Frank Act era. Part 2 of this article, which will include a discussion of the impact of
recent rulemaking by the US Securities and Exchange Commission (Commission) and the
Commodity Futures Trading Commission (CFTC) on UCITS, will appear in an upcoming issue of The Investment Lawyer.

I. Background

managers in Europe as “round-trip” funds—
for example, funds organized in one EU
Member State to be sold back into the EU
Member State of the promoter (for example,
a German bank establishing a Luxembourg
fund to be sold back into Germany).6 As the
product has evolved over time, UCITS have
slowly become the dominant cross-border
investment product globally. This is largely
due to the changes that have been made
to the original UCITS Directive to address
perceived shortcomings in the original legislation.7 Over the last decade, the UCITS
Directive has been amended and/or interpreted several times to, among other things:
expand the range of eligible investments for
UCITS8 and the range of product offerings; expand the range of investment strategies that fit within the UCITS framework,
including ETFs and money market funds;9
provide increased flexibility to management
companies to UCITS;10 improve efficiencies
in the practical application of the UCITS
passport to increase the speed to market on
a cross-border basis and decrease the cost of
operating a cross-border fund product;11 and
improve the level of investor protection and
disclosure to UCITS shareholders.12
These legislative changes, the decline of many
national regulatory and tax barriers, the introduction of the Euro and the expansion of
open-architecture (among other factors) have
fueled the dramatic growth in the assets under
management in UCITS over the past decade.13

In late 1985, the Council of the European
Communities adopted a Directive on
the Coordination of Laws, Regulations
and Administrative Provisions Relating to
Undertakings for Collective Investment in
Transferable Securities (UCITS Directive).2
The UCITS Directive established common
basic rules for the authorization, supervision,
structure and investment activities of collective investment undertakings (mutual funds)
situated in the member states of the EU (EU
Member States). The original objective of the
UCITS Directive was to create a common
market for investment funds in Europe that
met certain stated criteria, namely a fund that
was open-ended, raised assets from the public
and invested those assets in “transferable securities”3 in accordance with certain prudential
investment limits and investor safeguards.4
The regulatory framework for this highly
regulated, retail investment product was also
specifically designed to facilitate distribution
within Europe through the use of a “passport,” which allowed a UCITS authorized in
one EU Member State (Home Member State)
to be sold in an another Member State (Host
Member State) without any further authorization upon notification to the Host Member
State.5 This “passport” was at the heart of the
UCITS Directive and its single unified market
objective.
In its early years, UCITS were mainly
long-only products established by investment
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certain funds that offer and sell shares to US
residents.
The sale of shares of a UCITS in the
US also raises potential broker-dealer issues,
issues relating to the US Employee Retirement
Income Security Act of 1974, as amended
(ERISA), and state securities law issues.
Further, if a UCITS offers or sells its interests
to US persons and the UCITS is permitted to
invest directly or indirectly in futures on futures
markets, the rules and regulations of the CFTC
are implicated.

Despite the fact that no “passport” outside of
the European Economic Area exists for UCITS,
the UCITS brand continues to gain traction
outside of Europe, including in fast growing
markets in Asia, South America and the Middle
East. Despite its success as a “global” brand,
the United States fund industry, which remains
the largest in the world with more than $12
trillion under management,14 remains largely
a domestic fund market with little penetration
from UCITS. While the retail market remains
largely off-limits to UCITS, there are opportunities for UCITS in the US institutional market,
particularly the US tax-exempt market. These
opportunities can be difficult to access considering the myriad of regulation impacting the offer
and sale of non-US funds in the United States.

A. Securities Act Considerations
Section 5 of the Securities Act makes it
illegal to offer or sell unregistered securities
through any means of US interstate or international commerce through the United States
unless the security or the transaction is exempt
from registration with the Commission.17
Shares of a UCITS would be regarded as a
security for purposes of the Securities Act.18
As such, the shares of a UCITS offered to
US Persons (as defined in Regulation S of
the Securities Act) must either be (1) registered with the Commission, (2) exempt from
registration, or (3) sold in an exempt transaction. UCITS funds typically have relied upon
Regulation S, Section 4(2) and Regulation D
of the Securities Act for transactions in their
shares in order to avoid the registration provisions under the Securities Act.

II. Regulatory Considerations
In Offering UCITS to US
Institutional Investors
The most significant US federal securities laws covering the sale of shares/units of
a UCITS in the United States are the US
Securities Act of 1933, as amended (Securities
Act), the US Investment Company Act of
1940, as amended (Investment Company Act),
and the US Securities Exchange Act of 1934,
as amended (Exchange Act).
The Securities Act covers the offer and sale
of securities (for example, shares/units of a
UCITS) and generally requires the registration
of securities with the Commission. Securities
sold in an exempt or private offering, however,
need not be registered with the Commission
under the Securities Act.15 The Investment
Company Act generally requires the registration with the Commission of “investment
companies” (generally any type of collective
investment scheme, including a UCITS) that
“publicly offers” shares in the US and regulates the activities of registered investment
companies. Sections 3(c)(1) and 3(c)(7) of the
Investment Company Act provide exemptions
from the definition of “investment company”
(and thus almost all of the requirements of the
Investment Company Act).16
While the Exchange Act governs both the
registration and the reporting of “public” companies, it does have an impact on the potential
reporting under the Exchange Act required for

1. Regulation S
The Commission interprets the scope of
Section 5 of the Securities Act very broadly.19
However, the Commission historically has
taken the position that the registration requirements of the Securities Act do not apply to
offers and sales of securities made abroad
when the offers and sales are made with only
incidental US contacts and are made in such
a way as reasonably to preclude redistribution
of the securities in the US.20
Regulation S represents an attempt by
the Commission to clarify the extraterritorial application of the Securities Act’s registration requirements.21 In Regulation S, the
Commission embraced a territorial approach
to the application of registration under the
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the Shares may be required to be registered under the Securities Act or the
Funds may be required to register under the Investment Company Act. The
Dealer will offer and sell the Shares
only in “offshore transactions” and
without “directed selling efforts” in the
United States (as such terms are used
in Regulation S promulgated under the
Securities Act).

Securities Act. Regulation S comprises four
rules: Rules 901, 902, 903 and 904. Rule 901
states that only offers and sales of securities
inside the US are subject to Section 5.
To clarify when offers and sales of securities are deemed to occur outside the US for
purposes of the Securities Act, Regulation S
provides two non-exclusive “safe harbor” provisions in Rules 903 (issuer safe harbor) and
904 (safe harbor for resales). If the offer and
sale satisfy the conditions of either of the safe
harbor provisions, such transaction will be
deemed to have occurred outside of the US and
outside the reach of Section 5.
Many UCITS rely on Regulation S, and in
particular the issuer safe harbor, when offering and selling shares to non-US Persons
through US based intermediaries that may
have non-resident alien clients (NRA Clients).
The Regulation S safe harbor also is available
when the offer or sale is made in the US to a
discretionary account (other than an estate or
trust) held by a US professional fiduciary for
the benefit of a non-US person.22 Such offers
and sales of securities are deemed to be “offshore transactions” and contacts with such
fiduciaries are permitted under Regulation S.
As such, UCITS generally require that US
third-party dealers or financial intermediaries (Dealers), which offer UCITS shares to
NRA Clients, represent and warrant that the
Dealer has procedures in place to comply
with Regulation S. Specifically, a UCITS will
generally require the following representation in any sub-distribution agreement with
a Dealer:

While Regulation S is routinely utilized by
UCITS funds that offer shares to non-US persons through facilities in the United States, the
Regulation S safe harbor is generally not available for direct sales to US persons.23 When
offering shares of a UCITS directly to US
institutional investors, the UCITS will need
to rely on an available exemption from the
Securities Act much in the same way a private
hedge fund would.

2. Section 4(2)
The Commission Staff has indicated that,
in the context of a global private offering,
an offshore fund may rely simultaneously on
both Regulation S and Section 4(2) of the
Securities Act in avoiding registration under
both the Investment Company Act and the
Securities Act.24 Section 4(2) of the Securities
Act exempts from registration any security
offered or sold by the issuer in a transaction
“not involving any public offering.”25 The availability of the Section 4(2) exemption does not
depend upon the identity of the issuer of the
security, but rather is measured by the extent to
which the offering is limited in scope and not
generally available to the public in the United
States.26
While Commission Staff interpretations
and court cases have provided some guidance
regarding what constitutes a private offering,
the scope of the private offering exemption
under Section 4(2) remains subject to ongoing
judicial and regulatory interpretation.27 Due to
the uncertainty surrounding Section 4(2), it is
difficult for a UCITS and its sponsor to be confident that its offering under Section 4(2) would
withstand scrutiny from the Commission. As
such, many UCITS rely on the provisions of
Regulation D, a safe harbor to Section 4(2)

The Dealer understands the Shares
have not been and will not be registered
under the Securities Act and may not
be offered or sold within the United
States or its territories or possessions
or to US Persons (as such term is used
in Regulation S promulgated under the
[Securities] Act), unless pursuant to an
applicable exemption or exception.
Neither the Dealer, nor any person acting on its behalf, will offer the Shares,
solicit an offer to buy the Shares, otherwise negotiate in respect of the sale
of the Shares, or take any action, as
a result of which the offer and sale of
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public offering of its securities in the United
States unless the Commission has issued an
order permitting the foreign fund to register
under the Investment Company Act.32 Section
7(d) provides that to issue such an order
the Commission must determine that “it is
both legally and practically feasible effectively
to enforce the provisions of the Investment
Company Act against such [foreign fund].”33
Additionally, the Commission has stated that
it would expect applicants seeking an order
to meet certain requirements.34 As a practical
matter, the required determination and the
Commission-imposed requirements have made
it difficult for non-US investment companies
to receive such orders from the Commission.
While Section 7(d) does not prohibit private offerings in the United States by foreign investment companies, generally foreign
investment companies may only make such
offerings to the same extent as US investment
companies. As such, to avoid registration
under the Investment Company Act, UCITS
will typically seek to come under one of the
private investment company exemptions from
the definition of investment company, which
are found in Sections 3(c)(1)35 and 3(c)(7)36 of
the Investment Company Act and not engage
in a public offering in the United States to
retail clients.

discussed more fully below, in addition to
Regulation S when offering shares/units to US
institutional investors.

3. Regulation D
The SEC has adopted Rule 50628 of
Regulation D under the Securities Act as a “safe
harbor” under Section 4(2) of the Securities
Act. This means that an offering made in
accordance with the provisions of Rule 506 is
deemed to have complied with Section 4(2).
Generally, Rule 506 provides that an offering is
deemed to comply with Section 4(2) if: sales are
made only to “accredited investors” and up to
35 non-accredited investors; there is no general
solicitation or advertising involved with the
offering;29 and the investors buy the securities
for investment and not for resale.30
As a practical matter, most UCITS targeting the US (other than those relying on
Regulation S under the Securities Act) accept
only investors that meet qualification standards well above that of the accredited investor definition.
In addition, Regulation D also technically requires a UCITS to file a short notice
(Form D)31 with the SEC within 15 days of
the first sale of interests in a UCITS sub-fund
to US Persons. While failure to file the Form
D does not generally prevent a UCITS from
relying on the Regulation D safe harbor, it
could complicate the ability of a UCITS to
comply with state “blue sky” filing requirements (as discussed below). Compliance with
Regulation D (and other US securities laws)
can be achieved through the use of a US “wrapper” to the UCITS prospectus and application
form, which contains both a supplemental subscription agreement for US investors as well as
supplemental US regulatory and tax disclosure.

1. Section 3(c)(1)
Section 3(c)(1) of the Investment Company
Act is routinely used by UCITS (as well as other
non-US private funds) as an exemption from
registration under the Investment Company
Act. Generally, Section 3(c)(1) requires that:
(i) the outstanding securities of a fund must
not be beneficially owned by more than 100
US Persons; and (ii) the fund must not make
or propose to make a public offering of its
securities.37
Investors in a private fund (including a
UCITS for US purposes) relying on Section
3(c)(1) are not currently required to meet
any investor qualification standards other
than the “accredited investor” standard
of the Securities Act.38 Very generally, the
term “accredited investor” is defined in Rule
501(a) under the Securities Act as any person who, at the time of investment, comes

B. Investment Company Act
Considerations
In addition to the considerations under
the Securities Act, UCITS that offer and
sell to US Persons will need to consider the
implications of the Investment Company Act.
Section 7(d) of the Investment Company Act
prohibits an investment company organized
outside the United States from making a
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term is defined for purposes of the
Investment Company Act);43
(ii) Certain family-owned companies,
partnerships, trusts or similar entities that own at least $5 million in
investments;
(iii) Certain trusts that are not formed
to acquire the interests in the Section 3(c)(7) fund if the trustee or
other person authorized to make
decisions for the trust, and each
settler or other person who contributed assets to the trust, is a
qualified purchaser;
(iv) Entities that, in the aggregate, own
and invest on a discretionary basis
at least $25 million in investments;
(v) Entities that are beneficially owned
by qualified purchasers; and
(vi) Most “qualified institutional buyers”
(as defined in Rule 144A under the
Securities Act), which term generally encompasses institutions with
at least $100 million of investment
securities.44

within any of the following categories, or
who the issuer reasonably believes comes
within any of the following categories: (a)
an individual whose net worth (or joint net
worth with that person’s spouse) exceeds
$1 million (excluding the value of that person’s
primary residence and generally including only
the portion of the person’s mortgage or other
debt secured by the person’s primary residence
that exceeds the estimated fair market value
of the residence39); (b) an individual whose
income was in excess of $200,000 in each of
the preceding two years (or, together with
that person’s spouse, in excess of $300,000
in each of the preceding two years) and who
reasonably expects to reach the same level of
income in the current year; or (c) corporations,
partnerships, trusts or foundations with total
assets in excess of $5 million.
An owner of shares of a UCITS who is not
a US Person at the time of purchasing shares
in such UCITS is not required to be counted
towards the 100 person limit described above
even if the owner later becomes a US Person
(for example, by taking up residence in the
United States).40 However, the owner should
be counted towards the 100 person limit if
the owner subsequently purchases additional
shares of the UCITS after becoming a US
Person.41

In addition, there are “look-through” provisions applicable to a Section 3(c)(7) analysis
that require a private investment fund (that is,
private for US purposes) to “look-through”
an investor that is an entity formed for the
specific purpose45 of making the investment
to determine whether beneficial owners of
the investing entity are, in fact, qualified purchasers. If a UCITS relies on Section 3(c)(7),
only investors who are US Persons46 and who
purchase their interest in the UCITS directly
from such UCITS or someone else acting on
behalf of the UCITS need to be qualified purchasers.47 A UCITS must look behind simple
nominee relationships that do not remove
the owner from the definition of US Person.
Further, any US Person who purchases interests from an existing US investor must also
be qualified (as an accredited investor and, if
appropriate, a qualified purchaser).
An owner who is not a US Person at the
time of purchasing interests is not required to
be qualified even if the owner later becomes
a US Person (for example, by taking up residence in the United States).48 A US Person
who acquires his or her interests from a

2. Section 3(c)(7)
The Section 3(c)(7) exemption from registration under the Investment Company Act
does not restrict the offering of securities to
fewer than 100 beneficial owners. However,
in order to rely on the Section 3(c)(7) exemption, a UCITS must not conduct a public
offering of its securities in the United States
(essentially imposing the accredited investor
requirements). In addition, the US beneficial
owners of the UCITS must be limited exclusively to persons who, at the time of their
investment, are “qualified purchasers.”42 A
qualified purchaser is generally defined in
Section 2(a)(51) of the Investment Company
Act and the rules promulgated thereunder to
include the following:
(i) Natural persons who own at least
$5 million in “investments” (as such
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funds) offered to US residents have attempted
to rely on Rule 12g3-2 to avoid registration.51

non-US Person in a secondary market transaction outside the United States that does not
involve the UCITS or anyone acting on its
behalf does not have to be qualified.

D. Broker-Dealer Regulation
Considerations

C. Exchange Act Registration/Reporting
Considerations

1. Sales Activities in the United States

Section 12(g)(1) of the Exchange Act provides that an issuer whose securities are traded
by any means of interstate commerce shall
be required to register with the Commission
under the Exchange Act if it has assets over
$1 million dollars and if it is held of record
by persons in excess of the numeric limits
set forth in this section, as amended.49 The
Commission is authorized to exempt securities of foreign issuers from this registration
requirement and has adopted Rule 12g3-2
under the Exchange Act to exempt securities
of any “class” issued by a “foreign private
issuer” if the class has fewer than 300 shareholders resident in the United States (Rule
12g3-2(a)). Rule 3b-4 under the Exchange Act
defines the term “foreign private issuer” to
mean any “foreign issuer” other than a foreign
government or an issuer who meets the following conditions as of the last business day of its
most recently completed second fiscal quarter:
(i) more than 50 percent of the issuer’s outstanding voting securities are held of record,
directly or indirectly, by US residents; and
(ii) any of the following: (a) the majority of the
issuer’s executive officers or directors are US
citizens or residents; (b) more than 50 percent
of the issuer’s assets are in the United States;
or (c) the issuer’s business is administered
principally in the United States. Pursuant to
Rule 3b-4, the term “foreign issuer” means any
issuer that is a foreign government, a foreign
country national or a corporation or other
organization that is incorporated or organized
under a foreign country’s laws.50
Pursuant to Rule 12g3-2, securities held of
record by persons resident in the United States
are determined as provided in Rule 12g5-1
under the Exchange Act, except that securities
held of record by a broker, dealer or bank, or
their nominee, for the accounts of US resident
customers are counted as being held in the
United States by the number of such accounts.
Historically, UCITS (as well as foreign private

Under Section 15 of the Exchange Act,
any person who utilizes US interstate commerce to engage in the business of acting as a
broker or a dealer is required to register with
the Commission as a broker-dealer or as an
associated person of a broker-dealer unless an
exemption from such registration is available.
The term “broker” is defined in Section 3(a)(4)
of the Exchange Act as “any person engaged in
the business of effecting transactions in securities for the account of others.” A “dealer” is
defined in Section 3(a)(5) of the Exchange Act
as a “person engaged in the business of buying and selling securities for such person’s own
account,” except for “a person that buys or
sells . . . but not as part of a regular business.”52
When using a third party for solicitation services, a UCITS should be careful to ensure that
the party is registered with the Commission as a
broker-dealer if the third party’s activities subject it to such registration. In the event that a
UCITS utilizes the services of a third party that
should have been registered as a broker-dealer,
or as a registered representative of a brokerdealer, but is not so registered, any investor
introduced to the UCITS by that third party
may have the right to rescind its investment and
receive the full value of its investment.53
Rule 3a4-1 under the Exchange Act
(Associated Persons of an Issuer Deemed not
to be Brokers) provides a non-exclusive safe
harbor by which persons associated with an
issuer of securities may avoid the need to register with the Commission as a broker-dealer
(or for individuals to be licensed as associated
persons of a broker-dealer) in connection with
offering and selling shares of an investment
fund.54 When relying on this safe harbor,
directors of an investment fund, or directors
or employees of the investment fund’s investment manager, should not receive commissions
on the interests that they sell, nor should they
otherwise be compensated in a manner that
reflects the success of their selling efforts.55

7

Vol. 19, No. 8 • August 2012

E. ERISA Considerations

Such sales-based compensation would give
rise to broker-dealer registration issues under
the Exchange Act. UCITS and their investment managers that wish to rely on Rule 3a4-1
to avoid registration should review the rule
in detail in light of all the facts and circumstances, including the organizational structure
of the UCITS.

The Employee Retirement Income Security
Act of 1974, as amended (ERISA), is the comprehensive US statutory scheme that governs
the operation and administration of most
private US pension and welfare benefit plans.58
It imposes special duties on, and prohibits certain transactions by, persons who are defined
to be “fiduciaries” with respect to such plans.
In addition, certain provisions of the Internal
Revenue Code of 1986, as amended (Code),
such as the prohibited transaction rules and
the tax imposed on unrelated business taxable income (UBTI) of US tax-exempt entities
(discussed below), are applicable to such plans.
Whether a UCITS is subject to the requirements of ERISA will depend largely on the
extent to which any class of a sub-fund of a
UCITS contains “plan assets.”
Generally, ERISA and the Code apply
to an investment manager’s management of
employee benefit plan assets that are subject
to ERISA and/or the Code. “Employee benefit
plans” include both employee pension benefit plans and employee welfare benefit plans.
Employee pension benefit plans are plans,
funds or programs maintained by an employer,
an employee organization or both that provide
retirement income to, or result in a deferral of
income by, employees.59 Employee welfare benefit plans are plans or programs that provide
medical, hospital, accident, death, disability or
similar benefits to employees. Certain plans,
such as (i) individual retirement accounts
(IRAs) under Section 408 or 408A of the Code
if there is no employer contribution or other
employer involvement and (ii) tax-qualified
plans in which only self-employed persons and
their spouses participate (Keogh Plans), are
not subject to ERISA but are subject to applicable provisions of the Code, such as the excise
tax on prohibited transactions and the tax
imposed on the UBTI of retirement plans and
other tax-exempt entities. Other plans, such
as (i) governmental plans, (ii) certain church
plans, and (iii) plans maintained outside of
the United States primarily for the benefit of
persons substantially all of whom are nonresident aliens, are not subject to ERISA or the
prohibited transaction provisions of the Code.
They may, however, be subject to fiduciary

2. New Issues
To the extent a UCITS will participate
in “new issues” of securities, the requirements of FINRA Rule 5130 may apply.
The term “new issue” generally refers to
initial public offerings (IPOs) of securities in which a member of FINRA is part
of the underwriting syndicate.56 Pursuant
to FINRA Rule 5130, participation in the
profits and losses of investments in such new
issues is subject to significant restrictions.
Specifically, certain persons associated with
broker-dealers and other financial-type
accounts (restricted persons) are limited in
their ability to participate in the profits and
losses of new issues. The term “restricted
person” generally includes any of the following: broker-dealers, their officers, directors, general partners, associated persons
and employees, their agents engaged in the
investment banking or securities business,
and their immediate family members, except
for broker-dealers and their employees who
limit their business to the purchase and sale
of investment company, variable contract, or
direct participation securities; finders and
fiduciaries and their immediate family members, but only with respect to IPOs in which
they are involved; portfolio managers and
their immediate family members; and owners of a broker-dealer and their immediate
family members.57
While there are a number of exceptions that
would allow a UCITS to invest in “new issues”
under FINRA Rule 5130, there may be operational and administrative issues in implementing this investment strategy within a UCITS,
including establishing a separate class of the
UCITS for “restricted persons” or collecting
information from subscription documentation (for example, in the US “wrapper”) on
“restricted persons.”
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on persons who are fiduciaries with respect to
plans subject to ERISA; prescribe the methods
by which ERISA plan assets may be held outside the jurisdiction of the US district courts;
require that ERISA fiduciaries be bonded; and
prohibit engaging in certain kinds of transactions with plan assets.
To avoid the provisions of ERISA, many
UCITS managers that offer and sell to US
residents, either (i) prohibit benefit plan investors from subscribing for shares/units or
(ii) collect information from all US investors
through the use of a US “wrapper” to rely on
the 25 percent rule exemption.

duty, prohibited transaction, or other similar
rules under their governing law and any governing instruments.
A US Department of Labor (DOL) regulation provides that when ERISA plans invest
in a pooled fund, that fund’s assets will not be
deemed to include plan assets if “benefit plan
investors” do not own 25 percent or more of
the value of any class of equity interests in the
fund.60 A “benefit plan investor” is defined to
include (i) plans subject to ERISA and the prohibited transaction provisions of the Code, and
(ii) any entity whose underlying assets include
“plan assets” by reason of a plan’s investment
in the entity (generally because 25 percent or
more of a class of equity interests in the entity
is owned by plans). An entity described in
(ii) immediately above will be considered to
hold plan assets only to the extent of the percentage of the equity interests in the entity held
by benefit plan investors.
For example, if ERISA plans own 10 percent of a class of shares in a sub-fund of a
UCITS and IRAs own 20 percent of that class
of shares, a proportionate undivided interest in
such fund’s assets would be deemed to be plan
assets because “benefit plan investors” own 30
percent of the shares. In determining whether
“benefit plan investor” ownership exceeds the
25 percent rule, the value of any equity interests held by any person who has discretionary
authority or control with respect to the entity’s
assets or who provides investment advice for
a fee, or any affiliate of such a person, will be
disregarded. A determination of whether “benefit plan investor” ownership exceeds the 25
percent rule must be made after each “acquisition” of an equity interest in a fund. The DOL
has taken the position that the redemption of
an interest in a fund constitutes an “acquisition” triggering a determination of significant
plan participation.61
If a UCITS allows benefit plan investor
ownership of any class of shares of a sub-fund
of a UCITS to exceed the 25 percent rule (and
accepts at least one ERISA plan investor), the
UCITS’ investment manager must be prepared
to comply with the provisions of ERISA and
the Code to which it becomes subject as a
consequence. Some of those provisions include
those that: impose responsibilities and duties

F. State Law (Blue Sky) Considerations
The individual US states also have their
own securities laws and registration requirements. Although an offering of shares/units
of a UCITS may be exempt from registration
under US federal securities laws, the US states
may have different requirements.62 Many US
states have enacted private placement exemptions from their state registration requirements.
These exemptions often mirror US federal law,
in particular Regulation D under the Securities
Act. In addition, the National Securities
Markets Improvement Act of 1996,63 among
other things, preempts state securities laws
and state registration requirements where issuers have relied on Regulation D, provided any
required state notice filings have been made
and applicable fees paid. Once sales in a state
begin, a UCITS should be particularly diligent
about compliance with these filing requirements. Failure to timely make the required state
filings can result in civil liability (for example,
rescission offers plus interest) and regulatory
action by the state securities regulator (for
example, penalties and injunctive relief against
the issuer).64

G. Other Material Considerations
Part 2 of this Article will highlight a number
of other significant considerations for promoters of UCITS considering offering shares/units
of a UCITS to the US institutional market
in the post Dodd-Frank Act era. As a result
of Commission rulemaking, the registration
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provisions under the Advisers Act (and the
applicable exemptions thereunder available to
managers of UCITS that wish to undertake an
offering in the US) have significantly changed
since the passage of the Dodd-Frank Act. In
addition, the regulatory landscape for registration as a commodity pool operator and a commodity trading adviser continues to change at a
rapid pace. Many of the exemptions previously
afforded to UCITS by the CFTC no longer
exist.65 In their wake, a complicated maze of
regulation has surfaced along with new inadvertent applications of US law. Part 2 of this article
will explore in further detail recent US regulations that should be considered by UCITS promoters before entering the US market, including
the application of Form PF, the Volcker Rule,
the Foreign Account Tax Compliance Act of
2009 and certain other material considerations.
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