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ARTICLE REPRINT

As a result of the Dodd-Frank Act,1 the 
Commodity Futures Trading Commission 
(“CFTC” or the “Commission”) has new 
broader authority to prosecute manipula-
tion and disruptive trading in the derivative 
and swaps markets. However, the commod-
ity and derivative industry’s increasing reli-
ance on algorithmic trading systems makes 
the breadth of this authority challenging to 
apply in a practical sense. This new author-
ity will be shaped as the courts continue to 
rule on actions brought by the Commission 
in the future.2 During this period, it will be 
challenging to operate a legally compliant 
trading company when the unpredictable 
regulatory environment means waiting for 
lawsuits and investigations to learn if one’s 
daily business and trading might be seen by 
its regulator as illegal. This article aims to 
guide practitioners and derivative trading 
companies on how the Commission may 
wield its expanded authority. 

Pursuant to amended Section 6(c)(1) of 
the Commodity Exchange Act (CEA) and 
Regulation 180.1, the CFTC’s Division of 
Enforcement can now bring a civil action 
against any person who directly or indirectly 
uses or employs (or attempts to use or em-
ploy) intentionally or recklessly any manipu-
lative or deceptive device or contrivance in 
connection with a swap, contract of sale of 
any commodity in interstate commerce or 
for future delivery.3 The CFTC maintains 
its traditional manipulation authority under 
Section 6(c)(3) and Regulation 180.2, which 
require specific intent scienter, and asserts it 
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will be guided by the traditional four-part test for 
manipulation that was developed in case law aris-
ing under Section 6(c) and 9(a)(2).4 In actions that 
occurred post-Dodd-Frank, the CFTC has exercised 
both its new manipulation authority (e.g. in the re-
cent JPMorgan “London Whale” order), and its tra-
ditional manipulation authority (e.g. in the FX fix 
cases), as discussed further herein. 

Further, the CFTC can now bring disruptive trad-
ing actions pursuant to amended Section 4c(a)(5) of 
the Commodity Exchange Act, making it unlawful 
for any person to engage in a trading practice that 
(1) violates bids or offers, (2) intentionally or reck-
lessly disregards the orderly execution of transac-
tions during the closing period, or (3) is, or is of the 
character of, spoofing.5 

In an effort to guide practitioners and derivative 
trading companies on the CFTC’s expanded author-
ity, we first describe the Commission’s new author-
ity regarding a “manipulative or deceptive device or 
contrivance” and contrast it with the CFTC’s tra-
ditional authority to police market manipulation. 
Second, we discuss the CFTC’s new authority as it 
relates to disruptive trading. Third, we summarize 
the Commission’s recent enforcement actions under 
Section 6(c)(1), Regulation 180, and Section 4c(a)
(5), as well as recent matters brought by the CFTC 
under its traditional manipulation authority just pri-
or to Dodd-Frank, including matters that appear to 
have encompassed the trading actions now prohib-
ited by Section 4c(a)(5). Fourth, we advise practitio-
ners and derivative traders on the likely application 
of the Commission’s new legal authority to certain 
trading practices that the Commission may scruti-
nize in light of its expanded authority. 

I. THE CFTC’S NEW MANIPULATION 
AUTHORITY UNDER AMENDED 
SECTION 6(c) AND REGULATION 180

The Dodd-Frank Act laid the groundwork for 
changes to the CFTC’s standards in commodities 
manipulation cases.6 Section 6(c)(1) of the Com-
modity Exchange Act makes it unlawful for any 
person “to employ, or attempt to use or employ, in 
connection with any swap, or contract of sale of any 
commodity in interstate commerce, or for future 
delivery ... any manipulative or deceptive device or 
contrivance, in contravention of [Commission rules 
and regulations].”7

To implement the changes required by Dodd-
Frank, the CFTC adopted Regulation 180.1, which 

became effective on August 15, 2011 and, in rele-
vant part, makes it unlawful for any person: 

in connection with any swap, or contract 
for sale of any commodity in interstate 
commerce, or exchange-traded futures 
contract to intentionally or recklessly: (1) 
Use or employ, or attempt to use or em-
ploy, any manipulative device, scheme, or 
artifice to defraud; (2) Make, or attempt to 
make, any untrue or misleading statement 
of a material fact or to omit to state a ma-
terial fact necessary in order to make the 
statements made not untrue or misleading; 
(3) Engage, or attempt to engage, in any 
act, practice, or course of business, which 
operates or would operate as a fraud or 
deceit upon any person ....8 

Together, Section 6(c)(1) and Regulation 180.1 
“augment the Commission’s existing authority 
to prohibit fraud and manipulation.”9 The CFTC 
has taken the position that this expanded author-
ity prohibits “manipulative and deceptive devices, 
i.e., fraud and fraud-based manipulative devices and 
contrivances employed intentionally or recklessly, 
regardless of whether the conduct in question was 
intended to create or did create an artificial price.”10

Additionally, practitioners and derivative trading 
firms should be aware that the CFTC also takes a 
broad view of the phrase “in connection with.” In 
particular, the CFTC asserts that “Section 6(c)(1) 
and Commission Regulation 180.1 reach all manip-
ulative or deceptive conduct in connection with the 
purchase, sale, solicitation, execution, pendency, or 
termination of any swap, or contract of sale of any 
commodity in interstate commerce, or contract for 
future delivery…”11

The Commission’s new authority over manipu-
lation activity is vastly different than its historical 
authority. The Commission’s historical authority is 
codified in Section 6(c)(3) and Regulation 180.2, 
which require specific intent scienter. Traditionally, 
the Commission took the position that its authority 
over manipulation covered:

any and every operation or transaction or 
practice, the purpose of which is not pri-
marily to facilitate the movement of the 
commodity at prices freely responsive to 
the forces of supply and demand; but, on 
the contrary, is calculated to produce a 

CONTINUED FROM PAGE 1
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price distortion of any kind in any market 
either in itself or in its relation to other 
markets…Any and every operation, trans-
action, device, employed to produce those 
abnormalities of price relationship in the 
future market, is manipulation.12 

Under its traditional authority, the Commission 
argued that any device intentionally employed to 
distort pricing relationships could be manipula-
tive.13 The Commission stated that Regulation 
180.2 will be applied using the traditional four-part 
test for manipulation: (1) the accused had the abil-
ity to influence market prices; (2) the accused spe-
cifically intended to create or effect a price or price 
trend that does not reflect legitimate forces of supply 
and demand; (3) artificial prices existed; and (4) the 
accused caused the artificial prices.14 Specific intent 
is required to satisfy the requirements under Regu-
lation 180.2, and recklessness will not suffice as it 
does under Regulation 180.1.

The difficulty the CFTC encountered in trying to 
prove the traditional four-part test for manipulation 
and the intent standard is well known.15 Regardless, 
the Commission still retains its traditional authority 
to bring manipulation cases with the four-part test 
pursuant to Section 6(c)(3) and Regulation 180.2.

It should be noted, however, that there is disagree-
ment in the interpretation of the case law regard-
ing whether the requirement of “specific intent” in 
traditional manipulation cases is satisfied merely by 
evidence that the defendant intended to “affect” or 
“influence” prices, as the CFTC would argue, or 
whether the CFTC must instead prove that the de-
fendant intended to cause “artificial” prices – i.e., 
prices that do not reflect natural forces of supply 
and demand in the market.16 This issue of what con-
stitutes sufficient intent under the law will continue 
as the new authority under Section 6(c)(1) and Reg-
ulation 180.1 is utilized by a CFTC that intends to 
bring manipulation actions “regardless of whether 
the conduct in question was intended to create or 
did create an artificial price.”17 

Whereas the traditional manipulation and at-
tempted manipulation authority requiring specific 
intent (whether to create an artificial price or merely 
to affect or influence prices) appeared to focus more 
on the subjective intent of the defendant, the new 
authority allowing for reckless intent shifts the fo-
cus to a more objective determination.18 This pro-
gression of reducing the burden on the government 
by allowing it to show a diminished level of intent, 
from specific intent to recklessness, in a manipula-

tion claim only heightens the challenge of operating 
a legally compliant derivative trading business. 

II. THE CFTC’S NEW DISRUPTIVE 
TRADING AUTHORITY UNDER 
AMENDED SECTION 4c(a)(5) 

Dodd-Frank Act amendments to Section 4c(a) of 
the Commodity Exchange Act resulted in the prohi-
bition of three types of transactions designated “dis-
ruptive trading.” Section 4c(a)(5) makes it unlawful 
for any person to engage in any trading, practice, or 
conduct on or subject to the rules of a registered en-
tity that: (A) violates bids or offers; (B) demonstrates 
intentional or reckless disregard for the orderly ex-
ecution of transactions during the closing period; or 
(C) is, is of the character of, or is commonly known 
to the trade as “spoofing.”19 

A. Violates Bids or Offers
Section 4c(a)(5)(A) makes it a per se offense to en-

gage in any trading, practice or conduct that violates 
bids or offers. As a result, the Commission is not 
required to show that a person acted with either the 
intent to disrupt fair and equitable trading or with 
the intent to violate bids and offers.20 An example 
of this prohibited behavior is “buying a contract on 
a registered entity at a price that is higher than the 
lowest available price offered for such contract or 
selling a contract on a registered entity at a price that 
is lower than the highest available price bid for such 
contract.”21 The electronic-order-matching system 
of an exchange would likely prevent a trader from 
entering an order that would violate bids or offers. 
Consequently, this subsection probably would be 
applicable only to pit trading. 

B. Intentional or Reckless Disregard for 
Orderly Execution During the Closing 
Period

Section 4c(a)(5)(B) makes it unlawful to engage 
in any trading, practice, or conduct that demon-
strates an intentional or reckless disregard for the 
orderly execution of transactions during the closing 
period. Here, though accidental or negligent trading 
will not result in a violation, the Commission can 
charge recklessness. Recklessness has consistently 
been defined as “conduct that ‘departs so far from 
the standards of ordinary care that it is very difficult 
to believe the actor was not aware of what he or she 
was doing.’”22 
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This subsection encompasses “any bids and of-
fers submitted by market participants that disrupt 
the orderly execution of transactions during the 
closing period.”23 An example of this prohibited 
behavior would include a market participant accu-
mulating a large position in a product or contract 
immediately before or during a closing period with 
the intent to disrupt, or reckless disregard of the 
possibility of disrupting, the orderly execution of 
the transactions during the closing period, such as 
“banging” or “marking the close.”24 The Commis-
sion has clarified its position that conduct outside 
the closing period may also disrupt the orderly ex-
ecution of transactions during the closing period 
and may be the basis for a violation under this sub-
section and other applicable CEA sections.25 The 
fact that a person’s execution of orders before or 
during the closing period had a substantial effect 
on a contract’s settlement price would not by itself 
result in a violation, absent an intent to disrupt or 
reckless disregard for orderly transactions. And, 
indeed, this is often fertile ground for defense argu-
ments in these types of cases. 

The Commission explained that a person with 
manipulative intent when attempting to “bang” or 
“mark the close” could also separately have intent 
to disrupt the orderly execution of transactions dur-
ing the closing period.26 As a result, while the pres-
ence of manipulative intent is not a prerequisite to 
finding a violation of Section 4c(a)(5)(B), the CFTC 
appears to believe that in certain situations a person 
could possibly possess dual intent (to disrupt the 
market and to manipulate), which may foreshadow 
how the CFTC plans to address this type of conduct 
under its new legal authority. 

C. Spoofing 
Section 4c(a)(5)(C) makes it unlawful to engage 

in any trading, practice, or conduct on a registered 
entity that is, is of the character of, or is commonly 
known to the trade as, “spoofing.” In order for a vi-
olation to occur under this subsection, a market par-
ticipant must bid or offer with the intent of cancel-
ing the bid or offer before execution. Accordingly, to 
engage in spoofing, a market participant must “act 
with some degree of intent, or scienter, beyond reck-
lessness.”27 The Commission intends to evaluate the 
market context of trading, but the fact that a trade 
is partially filled does not automatically exempt it 
from being classified as “spoofing”; such trades 
could still violate subsection (C).28 However, the 
CFTC interprets the statute such that a “legitimate, 
good-faith cancellation or modification of orders 

(e.g., partially filled orders or properly placed stop-
loss orders) would not violate section CEA 4c(a)(5)
(C).”29 The Commission also interprets this section 
to include all bids and offers in pre-open periods or 
during other exchange-controlled trading halts. 

The Commission has taken the position that 
spoofing behavior includes, but is not limited to, the 
following four examples: “(i) [s]ubmitting or cancel-
ling bids or offers to overload the quotation system 
of a registered entity, (ii) submitting or cancelling 
bids or offers to delay another person’s execution of 
trades, (iii) submitting or canceling multiple bids or 
offers to create an appearance of false market depth, 
and (iv) submitting or canceling bids or offers with 
intent to create artificial price movements upwards 
or downwards.”30 While the Commission stated it 
intends to evaluate all of the facts and circumstances 
of each particular case, including a person’s trading 
practices and patterns, it does not intend to make a 
pattern of trading activity a requirement of a vio-
lation. In fact, a single instance of trading activity 
could be a violation of Section 4c(a)(5)(C), provided 
it was conducted with the prohibited intent.31 

The specific reference in at least one of the spoof-
ing examples of the “intent to create artificial price 
movements” indicates the Commission likely views 
some spoofing behavior as potentially manipulative. 
While the interpretive guidance and a few existing 
cases have provided practitioners and derivative 
trading companies with some limited examples of 
disruptive trading practices,32 whether the CFTC 
may also view these disruptive practices as part of 
a broader manipulative scheme requires further 
analysis, particularly as to how the Commission has 
brought and will bring future manipulation charges.

III. CFTC CASES ON MANIPULATION 
AND DISRUPTIVE TRADING

As noted above, the Commission’s manipula-
tive authority has expanded after the changes from 
Dodd-Frank. However, to date the CFTC has only 
had a few occasions to apply these new standards to 
conduct that occurred after its expanded authority 
became effective. On each occasion, the manipula-
tive conduct was not scrutinized by a neutral legal 
body but was described in settlement orders negoti-
ated with the Commission. After comparing post-
Dodd-Frank manipulation and disruptive trading 
cases with pre-Dodd-Frank manipulation cases, the 
development in the CFTC’s loosely defined, but ex-
pansive authoritative posture becomes evident.
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A. Post-Dodd-Frank Manipulation 
Cases – Under the New Manipulative 
Device Theory and the Traditional Ma-
nipulation Theory

The Commission first used its new authority 
under amended Section 6(c)(1) and Commission 
Regulation 180.1 in an October 2013 settlement 
with JPMorgan, in what has become known as the 
“London Whale” case. However, the Commission 
has since settled five matters involving attempted 
manipulation of foreign exchange (FX) benchmark 
rates where the charges, with respect to conduct on 
or after the effective date of the Dodd-Frank amend-
ed version of Section 6(c), were not based on the use 
of manipulative devices but instead relied on Section 
6(c)(3) and Regulation 180.2, the CFTC’s tradition-
al manipulation authority. These cases suggest that 
the CFTC may conveniently apply its old or new 
manipulation authority based on the strength of evi-
dence it decides will support the element of intent.33

1. Manipulation by Manipulative De-
vice – The “London Whale” Case34

In March 2014, the CFTC settled administrative 
charges against JPMorgan Chase Bank alleging that 
traders in JPMorgan’s London branch investment 
office acted recklessly in employing an aggressive 
trading strategy in a type of credit default swap 
(CDS) known as a credit default index (CDX). The 
order stated that JPMorgan’s traders purchased and 
sold default protection in a portfolio of CDX and 
other credit default indices and at the end of 2011 
held a multi-billion dollar net position in them. 
These traders marked to market the positions in this 
swaps portfolio using various measures of market 
prices for the credit default index positions in or-
der to assign a value to the portfolio. These marks 
were subsequently used to calculate the profits and 
losses (P&L) in the office. According to the order, in 
January 2012, though the swaps portfolio had been 
profitable, it began suffering large daily losses. The 
Commission found that on February 29, 2012, just 
ahead of month-end internal portfolio valuations, 
the traders, in an effort to reduce these mark-to-
market losses in the P&L, took the actions that the 
Commission would determine to be a “manipula-
tive device.”

As described in the order, the traders sold on net 
more than $7 billion in volume in a particular CDX, 
of which $4.6 billion was sold in a three-hour peri-
od on February 29. The Commission found that the 
swaps portfolio value stood to benefit on a mark-

to-market basis from the decline of market prices in 
this particular CDX. In the order, the Commission 
emphasized the value comparisons it determined ex-
isted between the JPMorgan traders’ positions and 
those of the entire market in that contract. For ex-
ample, the Commission order stated that the net vol-
ume in that contract sold by the JPMorgan trader in 
the three days at month-end was “roughly one-third 
of the volume traded for the entire month of Febru-
ary by all other market participants” (emphasis in 
original) and that the volume of default protection 
sold by JPMorgan on February 29 made up greater 
than 90% of the market net volume that day, and 
was approximately 15% of the net volume for the 
entire market for the month of February. The order 
stated that the market price of the contract dropped 
substantially during this period, but did not state 
that the actions of the JPMorgan traders led to or 
affected the market price declines.35 The Commis-
sion found that the traders characterized their own 
actions as “defending the position” or “fighting” 
market participants as the traders traded large and 
concentrated volumes of the CDX. 

The facts used against JPMorgan, characterized 
under the “manipulative device” purview, were the 
traders’ activities in connection with the selling of 
enormous volumes of the CDX in a short period of 
time at month-end. Additionally, these same facts 
were also the basis the Commission used to establish 
“recklessness.” The order stated that the traders rec-
ognized that the size and timing of the transactions 
in a concentrated period had the potential to affect 
or influence price and that they recklessly disregard-
ed the possible consequences to legitimate market 
forces. The Commission found that such activity 
designed to “defend” a position or “fight” market 
participants, whether done in a concentrated fash-
ion or not, was prohibited by Section 6(c)(1) and 
Regulation 180.1.36 The Commission’s Order did 
not, however, explain what factors it considered in 
deciding that the actions taken were “manipulative 
devices or contrivances” in violation of the law. 

2. Traditional Manipulation -  
The “FX Fix” Cases37 

The Commission recently found in a consent or-
der that Royal Bank of Scotland (RBS) attempted 
to manipulate the global foreign exchange (FX) 
benchmark rates, including the World Markets/
Reuters Closing Spot Rates (WM/R Rates) – one 
of the most widely referenced rates in the United 
States and globally – by coordinating its trading 
with traders at other banks to benefit its own trad-



© 2015 THOMSON REUTERS 7

Futures & Derivatives Law Report  April 2015   n   Volume 35   n   Issue 3

ing positions or those of certain traders.38 The order 
found the traders used private electronic chat rooms 
to plan their attempts to manipulate, by disclosing 
confidential information on positions, altering posi-
tions to accommodate their collective interests, and 
agreeing to trading strategies. In one example in the 
order, the Commission described an RBS trader of-
fering, during a chat room discussion, to place the 
25 million buy order of another trader with the RBS 
trader’s 50 million Australian dollar buy order so he 
would have more “ammo” for the fix window. 

Because the relevant period of this conduct 
bridged the periods before and after the amended 
Section 6(c) became effective on August 15, 2011, 
the charges reflected both versions of the CFTC’s 
traditional manipulative authority under the CEA. 
The actions taken after the amendment were found 
to be in violation of Section 6(c)(3) and Regulation 
180.2 as they roughly mirror the traditional manip-
ulation standard, requiring specific intent as in the 
four-part test developed in case law arising under 
Sections 6(c) and 7 U.S.C. § 9(a)(2).39

The facts of the Commission’s order allege a ma-
nipulative scheme involving the exchange of con-
fidential bank information regarding the size and 
direction of a bank’s net orders and the traders ac-
tually increasing the volume of their trades above 
the volume necessary to manage the risk of their 
banks’ buy and sell orders. However, the order does 
not allege the use of any “manipulative devices” by 
the traders. It would make sense that where fraud 
or deception is used in a manipulative scheme, the 
Commission would allege the use of manipulative 
devices. Yet it is not clear when comparing the JPM-
organ “London Whale” order alongside the five 
FX Fix orders when the CFTC believes fraud may 
or may not have occurred. In both situations, the 
traders (one group trading swaps bilaterally and the 
other group trading foreign currency pairs) were 
alleged to have conducted schemes apparently un-
detected by the banks that employed them.40 The 
CFTC found in the London Whale case that trad-
ers “defending a position” by trading enormous 
volumes of commodities in a short period of time 
to influence prices employed a manipulative device. 
However, the RBS traders who secretly agreed in 
private electronic chat rooms to buy or sell multiple 
millions of foreign currency in a one-minute fix pe-
riod window to influence a price were not alleged to 
have employed a manipulative device. 

Because the RBS order is based on Section 6(c)(3) 
and Regulation 180.2, with its stricter specific intent 
standard, and because the JPMorgan order follows 
the recklessness standard from Section 6(c)(1) and 

Regulation 180.1, it appears that whether the CFTC 
alleges the presence of a “manipulative device” may 
be determined by the level of intent the CFTC feels 
it can prove, or perhaps negotiate, in a particular 
matter. As a result, the CFTC has inconsistently (but 
conveniently) applied its old and new manipulation 
authority.

The Commission first used its new authority 
under the amended Section 4c(a)(5) regarding dis-
ruptive trading in a July 2013 settlement with Pan-
ther Energy Trading LLC (Panther) and Michael J. 
Coscia (Coscia) involving alleged spoofing.41 While 
spoofing behavior could have been around since 
electronic trading began in the financial markets, 
and has been charged by the Securities and Ex-
change Commission (SEC) as far back as 2001,42 it 
was only recently made a specific violation of the 
Commodity Exchange Act. However, as will be fur-
ther addressed below, conduct similar to spoofing 
has been a part of CFTC enforcement actions on 
prior occasions. 

In the Panther case, the Commission entered an 
order finding that from August 2011 through Oc-
tober 2011 the respondents engaged in the disrup-
tive practice of “spoofing” in 18 futures contracts 
traded on four exchanges. In particular, it found 
that the traders had utilized an algorithmic trading 
program designed to place bids and offers and then 
quickly cancel them before execution. The Com-
mission found, for example, that the respondents 
placed a small sell order at or near the best price and 
then placed large buy orders at progressively higher 
prices to give the market the impression that there 
was significant buying interest and that prices would 
soon rise in the market, with the goal of increas-
ing the likelihood that market participants would 
buy the original small sell order. The Commission 
found that the respondents intended to cancel the 
buy orders before they could be executed, utilizing 
this spoofing algorithm hundreds of times a day in 
a particular futures market. By these actions, the 
Commission stated that the respondents intended to 
capture an immediate profit, because if the respon-
dents’ sell order was successfully filled the algorithm 
was designed to promptly operate in reverse in order 
to offset, or close out, the original order. 

Although the Commission found in the Panther 
case that the algorithmic trading system used by 
the respondents was designed specifically to spoof 
the markets, it is not clear from the order how the 
CFTC came to learn this information, as there is no 
mention of communications (e.g. emails or text mes-
sages) reflecting the respondents’ intent. 
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While there is currently a definition of “spoof-
ing” contained in the Commodity Exchange Act, 
the scope of that definition remains unclear un-
til ruled on by the courts.43 There is considerable 
disagreement in the industry regarding the type of 
conduct that might be considered to be spoofing 
as there is no accepted meaning of the term in the 
futures markets.44 

Prior to the Panther case, which is the only case 
to date to use the new disruptive trading author-
ity of the CFTC under Section 4c(a)(5), the CFTC 
had alleged that the actions that it now considers 
“disruptive trading” (i.e. violating bids and offers, 
banging the close, and spoofing) constituted parts 
of a scheme to manipulate or were overt acts in an 
attempt to manipulate the markets. These actions 
that were formerly considered only pieces of ma-
nipulation schemes are now considered individual 
violations.

B. Pre-Dodd-Frank Manipulation and 
Disruptive Trading Cases – Including 
Actions that Became “Disruptive 
Trading”

The Commission’s history of manipulation mat-
ters over the years includes traditional manipula-
tion and attempted manipulation actions, but has 
more recently moved toward the acts now specifi-
cally prohibited under Section 4c(a)(5). While tra-
ditional manipulation actions were still occurring, 
the continuous shift to electronic trading from pit 
trading over the last 10 to 15 years coincided with 
the Commission bringing more cases of manipula-
tion and attempted manipulation where the under-
lying scheme alleged involved “banging the close” 
or spoofing activity, acts now specifically prohibited 
under Section 4c(a)(5). 

1. Traditional Manipulation - The LIBOR 
Cases45

The Commission recently found in a consent 
order that Lloyds Banking Group plc and Lloyds 
Bank plc (Lloyds) attempted to manipulate the Lon-
don Interbank Offered Rate (LIBOR) benchmark 
interest rates to benefit its own trading positions 
or create a market impression that the bank was 
financially healthy.46 The order stated that Lloyd’s 
traders had coordinated their trading with traders at 
other banks who were part of the submitting panel 
of banks that would ultimately set LIBOR, to make 
false submissions and attempt to manipulate vari-

ous LIBOR rates, and to successfully manipulate 
LIBOR rates in certain instances. The factual alle-
gations against the LIBOR respondents all roughly 
mirror the types of facts contained in the FX fix 
cases discussed above. Each contains communica-
tions representing coordinated activity of collusion 
to submit false statements or attempt to manipulate, 
or manipulate the respective markets in violation of 
the pre-Dodd-Frank version of Section 6(c) and 7 
U.S.C. § 9(a)(2).

2. “Banging the Close” Manipulation
The Commission has brought and settled multiple 

matters of manipulation when the underlying action 
or scheme involved what is known as “banging the 
close.”47 In each matter defendants were alleged to 
have taken a large position on one side of the mar-
ket near the close in an effort to drive the settlement 
price up or down and increase the value of their 
positions. In all of these matters, the Commission 
focused on determining defendants’ intent to time 
their trading to influence the closing price. 

The trading strategy known as “banging the 
close” or “marking the close” has been described as 
trading or placing bids/offers of a significant volume 
of futures contracts during, and many times before, 
the closing or settlement period of the particular 
contract in an effort to influence or affect the settle-
ment price in the trader’s favor.48 As the settlement 
price of futures contracts can affect the value of a 
trader’s overall position in the market or, depend-
ing on the type of underlying commodity, a trader’s 
broader financial portfolio of cash and derivative 
positions, it can carry enormous weight in the suc-
cessful economics of derivatives traders. With the 
advent of electronic trading, and the increasing 
speed at which traders can execute trades via com-
puter algorithms, the volume of trading activity in 
particular contracts has increased as well.49 Below is 
a summary of some of the CFTC’s recent actions in-
volving pre-Dodd-Frank conduct regarding banging 
the close as a part of a manipulative scheme. 

In November 2013, the Commission filed a com-
plaint in federal court in New York for manipula-
tion and attempted manipulation against Donald 
Wilson and his company, DRW Investments LLC. 
The Commission alleged that the defendants manip-
ulated and attempted to manipulate the IDEX USD 
Three-Month Interest Rate Swap Futures Contract 
(Three-Month Contract) on the NASDAQ OMX 
Futures Exchange (NFX).50 The Commission al-
leged that defendants engaged in a scheme to ex-
ploit the pricing and valuation of the Three-Month 
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Contract pricing in their favor, taking a large long 
position in the contract and then strategically plac-
ing bids at higher rates in the closing period to in-
fluence the settlement price and drive up the value 
of their positions.51 The Commission further alleged 
that the defendants then cancelled those higher bids 
after the settlement period ended and before they 
were executed in the market.52 

Also in November 2013, the Commission is-
sued an order against Daniel Shak and SHK Man-
agement LLC for attempted manipulation.53 The 
Commission found that respondents attempted 
to manipulate the price of Light Sweet Crude Oil 
(WTI) futures contracts traded on NYMEX. The 
Commission found that, by heavily trading on one 
side of the market during the close, respondents at-
tempted to drive up the settlement price of futures 
contracts. The facts of the order focused on the fol-
lowing aspects of respondents’ trading strategy: (i) 
respondents established substantial net short posi-
tions through Trading At Settlement (TAS) WTI fu-
ture contracts that are priced at the daily settlement 
price; (ii) then immediately prior to the close, Shak 
and SHK offset some of their TAS positions by buy-
ing a significant volume of outright futures contracts 
at a rapid pace to start driving the price of contracts 
higher; and (iii) respondents bought at a rapid pace 
during the close.54 The Commission found that re-
spondents executed this strategy by attempting to 
drive the settlement price of WTI futures contracts 
higher than the average cost of the long position 
respondents established before the start of trading 
during the close.55 The Commission asserted that re-
spondents’ goal was to profit based on a favorable 
differential between the higher settlement price of 
its short position and the lower prices at which it 
bought WTI futures contracts.56 These actions were 
characterized in the order as “banging the close.”57

As stated in the interpretive guidance for disrup-
tive trading, the Commission believes it is a viola-
tion of the CEA “when a market participant accu-
mulates a large position in a product or contract in 
the period immediately preceding the closing period 
with the intent (or reckless disregard) to disrupt the 
orderly execution of transactions during the…de-
fined closing period.”58 Each of the cases described 
above involved actions similar to the description 
of “banging or marking the close” and they were 
brought as manipulation or attempted manipula-
tion charges under the CFTC’s pre-Dodd-Frank au-
thority.59 Will the new disruptive trading authority 
make a “banging the close” manipulation a thing of 
the past, or, more likely, will the CFTC use it with its 

new manipulation authority to continue to expand 
its regulatory reach?

3. “Spoofing” Manipulation
The Commission previously brought and settled 

multiple matters of attempted manipulation or false 
reporting when the underlying action or scheme in-
volved what the CFTC would likely call “spoof-
ing” under its new post-Dodd-Frank authority. In 
each matter discussed below, the respondents em-
ployed trading strategies that involved bidding and 
cancelling orders in order to influence settlement 
prices or create the appearance of market depth to 
their benefit. 

In December 2012, the CFTC filed a complaint in 
federal court in New York against Eric Moncada, 
BES Capital LLC, and Serdika LLC for attempted 
manipulation of the December 2009 Wheat Futures 
Contract. Specifically, the Commission alleged that 
Moncada engaged in three trading tactics as part of 
his scheme: (1) manually placing and immediately 
cancelling numerous large-lot orders without the 
intent to have them filled, but instead to create a 
misleading impression of liquidity in the market; 
(2) placing these large-lot orders at or near the best 
bid or best offer price in a manner to avoid being 
filled by the market; and (3) placing small-lot orders 
on the opposite side of the market with the intent 
to take advantage of any price movements caused 
by his large-lot orders.60 Though the CFTC did not 
specifically label the described trading activity as 
“spoofing” in the complaint, when the CFTC later 
moved for summary judgment it specifically argued 
that Moncada’s actions were “spoofing” and his 
intent to manipulate the market was evident.61 Al-
though the court denied summary judgment on the 
issue of attempted manipulation on the ground that 
the Second Circuit prefers intent issues to go to trial, 
the court noted its “[agreement] with the CFTC 
that the most compelling inference one might draw 
from the trading records is that Moncada was in-
deed trying to manipulate the market.”62 In October 
2014, shortly after the summary judgment ruling, 
Moncada agreed to a consent order with the CFTC 
on the attempted manipulations.63 The significance 
of this case lies not only in the apparent absence of 
any direct evidence that Moncada acted with spe-
cific intent, but also in the court’s apparent willing-
ness to agree with the CFTC that sufficient evidence 
of the defendant’s intent may be inferred from the 
defendants’ pattern of trading. 

In July 2011, the Commission found in an order 
that Ecoval Dairy Trade, Inc. attempted to manipu-
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late the daily settlement prices of Non-Fat Dry Milk 
futures contracts. The Commission found that the 
respondent engaged in trading strategies designed to 
push the prices of certain futures contracts higher in 
an effort to establish a large short position at higher 
prices. The Commission found that the respondent 
engaged in the following trading strategies: (1) lift-
ing offers and then immediately bidding a higher 
price than just paid in the trade; (2) placing both 
bids and offers above prevailing market prices to es-
tablish higher price ranges in the market; (3) placing 
bids above the opening price or above the prevailing 
price across multiple contracts; and (4) bidding and 
then quickly cancelling bids without the intent to 
have the bids filled.64 Again, though the term is not 
used in the order, it is clear that part of the trading 
activity described in the order the Commission like-
ly would now claim is of the character of spoofing.65 

In its interpretive guidance for disruptive trading, 
the CFTC emphasizes the significance of intent and 
states that establishing a pattern of behavior is not 
a requirement for finding a violation under 4c(a)(5)
(C). This approach is reflected in the spoofing cases 
discussed above, where the focus was on intent and 
even circumstantial evidence indicating that intent. 
In each of these cases, actions similar to the CFTC’s 
description of “spoofing” occurred and the CFTC 
brought charges for attempted manipulation or 
false reporting using its pre-Dodd-Frank authority. 

How will the new disruptive trading authority 
affect the CFTC’s view on banging the close and 
spoofing behavior in future manipulative schemes? 
Will the potential for dual intent – intent to disrupt 
and intent to manipulate – create multiple actions 
under the new authority born from the same con-
duct? Will the CFTC bring more enforcement ac-
tions under its new authority versus traditional au-
thority, thereby shifting the focus on the element of 
intent from a subjective to objective determination? 
As is often true, history is instructive for the future. 
An analysis of how the CFTC might apply its new 
manipulation and disruptive trading authority will 
provide some practical tips for practitioners and 
market participants on how to face the challenges of 
the new regulatory environment.

IV. WHAT WILL THE CFTC CONSIDER 
MANIPULATIVE OR DISRUPTIVE 
DEVICES?

In addition to creating the potential for increased 
liability for participants in the derivatives industry, 
amended Section 6(c)(1) of the CEA should also 

raise the awareness level of attorneys practicing be-
fore the Commission on several fronts. The inter-
section of manipulation and disruptive trading, as 
shown above, has always been part of the regula-
tory landscape. However, before Dodd-Frank all of 
the actions that would today fall under “disruptive 
trading” were thrown together by the CFTC under 
one umbrella of manipulation and attempted ma-
nipulation (still requiring proof of specific intent). 
The Commodity Exchange Act of today expands the 
ability of the CFTC to successfully investigate and 
litigate manipulation and disruptive trading, while 
also increasing the burden on defense attorneys and 
market participants, particularly algorithmic trad-
ers, to navigate the risks of regulatory action. 

So how does a derivative industry dominated by 
algorithmic trading prepare for this new regulatory 
authority and a CFTC with a bigger enforcement 
club? First, market participants must understand 
the legal interactions of the new laws and regula-
tions on manipulation and disruptive trading and 
how the CFTC may utilize them together. Second, 
the derivatives industry must become more vigilant 
about understanding how the motives and mecha-
nisms of new methods of trading may be interpreted 
by the CFTC under this legal authority. Whether the 
Commission applies the traditional manipulation 
authority, under Section 6(c)(3), or the new author-
ity, under Section 6(c)(1), will likely depend on the 
level of intent demonstrated by the trading behavior 
at issue. In cases where the CFTC is struggling to 
demonstrate specific intent, an enforcement action 
is most likely to be brought under the new authority 
requiring only recklessness. However, if the CTFC 
has evidence of specific intent, or can negotiate it 
within a settlement order, the traditional authority 
will likely be used.

A. The Legal Interaction of Manipula-
tion and Disruptive Trading

Under the CFTC’s current manipulative and dis-
ruptive trading authority, it is now more likely that 
one type of trading activity by market participants 
will lead to prosecutions for multiple violations of 
the CEA. The interplay between the different legal 
sections and regulations of the CEA and the differ-
ent levels of scienter needed to prove liability is in-
formative as to how the CFTC will likely act in the 
future.

The CFTC’s traditional manipulation author-
ity is preserved under Section 6(c)(3) and Regula-
tion 180.2, which carry the specific intent standard. 
Where the manipulative scheme is perhaps of the 
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old-fashioned corner or squeeze variety, prosecu-
tions of which are becoming rarer, or where part 
of the underlying scheme includes spoofing, which 
requires the same level of scienter, then the CFTC 
may decide to bring actions under the traditional 
manipulation laws. Further, when the contempora-
neous evidence of intent exists in an email or instant 
message, it is more likely that the CFTC will bring 
traditional manipulation charges under Section 6(c)
(3) and Regulation 180.2. For example, the taped 
telephone calls or instant messages and emails found 
in the FX fix and LIBOR matters made it possible 
to settle those matters under this stricter standard. 

In alleged spoofing situations, an additional anal-
ysis regarding the potential for manipulation charg-
es by the CFTC will likely follow. In a spoofing sce-
nario – absent some contemporaneous evidence re-
flecting the defendant’s intent – e.g., emails, instant 
messages, phone recordings, etc. – the CFTC will 
need to prove intent using circumstantial evidence, 
such as evidence of trading patterns. For example, 
the facts in the Ecoval order discussed above men-
tioned both trading data and emails regarding the 
respondent’s intent. If a similar case occurred un-
der the new Section 6(c) authority, the CFTC might 
bring charges under the stricter standard in Section 
6(c)(3) and Regulation 180.2, as well as under Sec-
tion 4c(a)(5) for disruptive trading. In other words, 
the CFTC might now charge under two statutes 
what it previously charged under one. 

In contrast, in the Moncada case, where it appears 
to the CFTC that spoofing activity occurred, the 
facts do not mention any direct evidence of specific 
intent. The facts discuss the trading data in detail, 
but it appears from the CFTC’s complaint and the 
subsequent summary judgment order that the evi-
dence of intent was circumstantial based on the de-
fendant’s trading activities, without any mention of 
other evidence that may show specific intent. If simi-
lar conduct occurred today, the CFTC might bring 
an action under the reckless standard of manipula-
tion in Section 6(c)(1) and Regulation 180.1. While 
the CFTC was apparently willing to bring a matter 
with circumstantial evidence of intent under the spe-
cific intent requirement pre-Dodd-Frank, it would 
not need to do so under the new post-Dodd-Frank 
authority.

Should market participants be concerned that 
spoofing or trading that “is of the character of” 
spoofing is also a manipulative device or contrivance 
prohibited under Section 6(c)(1)? In other words, if 
the CFTC lacked the requisite specific intent to bring 
either a Section 4c(a)(5) spoofing charge or Section 
6(c)(3) manipulation charge, might it bring a ma-

nipulation case under the lower “reckless” author-
ity? Unfortunately for traders and firms, the CFTC 
likely will find this an attractive option. 

Additionally, the CFTC might also elect to use 
this option when the underlying actions are of the 
“banging the close” variety. Banging or marking the 
close trading actions are often difficult to distinguish 
from legitimate trading activity due to the large vol-
ume of trading that already takes place before and 
during the closing period of a contract. It follows 
that evidence of intent is difficult to evaluate in these 
situations. But, because banging the close charges 
can now also be based on “reckless disregard,” the 
CFTC may opt to bring manipulation actions under 
Section 6(c)(1) and Regulation 180.1 (with its reck-
less standard) rather than the more difficult tradi-
tional manipulation law. 

As discussed in the cases above, for example, if a 
respondent took a large long position in a contract, 
and then strategically placed bids at higher rates 
during the closing period to influence the settlement 
price and drive up the value of its positions, the 
CFTC might characterize this conduct as a “manip-
ulative or deceptive device or contrivance.” There-
fore, as in the spoofing matters described above, if 
the evidence of intent in a similar banging the close 
situation did not rise to the level of specific intent, 
either through some direct or indirect evidence, then 
the CFTC could choose to charge the matter as a 
manipulation under the lower recklessness stan-
dard. Because the scienter standard under Section 
4c(a)(5)(B) (banging the close) is met by evidence 
of reckless disregard or specific intent, both charges 
are possible. 

In fact, market participants should expect that 
whenever the underlying facts support a Section 
4c(a)(5) disruptive trading charge, the CFTC will 
consider bringing a manipulation charge, under ei-
ther Section 6(c)(1) or Section 6(c)(3), as well as 
disruptive trading charges.66 This new authority ap-
pears to empower the CFTC to bring manipulation 
charges for conduct that would be characterized as 
disruptive trading, even if there is no evidence of 
specific intent. Because neither the CFTC nor the 
courts have defined a “manipulative or deceptive 
device or contrivance” other than where respon-
dents trade large volumes in brief time periods, 
and make the mistake of internally characterizing 
the trading as an effort to “defend” a position (as 
described in the “London Whale” matter), there is 
a risk that almost any trading activity may serve 
as the basis for a manipulation charge — with the 
“right” evidence of intent.
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B. What Could the CFTC Consider a 
Manipulative or Disruptive Device?

Defense counsel and derivative traders alike 
should be wary of the risk of liability for manipula-
tion in this new regulatory era. As shown above, if 
the CFTC can use banging the close and spoofing 
activity, both made illegal under a new statutory sec-
tion, as evidence of an undefined “manipulative or 
deceptive device or contrivance” definitional evalua-
tion, what other trading activity, both illegal or legal, 
could fit this definition? 

Because intent is the predominant hurdle for the 
CFTC in proving violations of this new authority, 
evidence of motive may become even more im-
portant in the CFTC’s analysis. The hypotheticals 
that follow address some motives the CFTC may 
consider when reviewing trading conduct under its 
new expanded manipulation or disruptive trading 
authority.

1. Wash Trading 
Wash or fictitious trading is illegal under Section 

4c(a) of the CEA, provided there is a specific intent 
to enter a noncompetitive trade.67 A “wash” or ficti-
tious sale is one in which a trader submits its trans-
actions to the open market with the intent and pur-
pose that the transactions would offset each other 
while negating the risk of price competition incident 
to such market.68 However, the high volume of trad-
ing used by many algorithmic and high frequency 
traders can produce hundreds of instances of unin-
tentional or incidental wash trading (i.e. accidental 
wash transactions) on a daily basis. While these 
trades may lack the requisite intent to be considered 
illegal as a wash trade, could this activity constitute 
a manipulative device in the eyes of the CFTC?

It has been reported that the CFTC has recently 
scrutinized whether high-speed traders’ wash trades 
were being used to create a false impression of high-
er volume in the market.69 The report noted that 
incidental wash trading (presumed accidental) that 
occurs on a large scale from one entity may appear 
intentional to regulators based on its sheer volume 
alone.70 Similar to comparisons the CFTC has made 
before in the prior cases discussed above, if an al-
gorithmic trader had a higher volume of incidental 
wash trading in a market than the rest of the market 
participants, the CFTC might view the cumulative 
weight of the trading data as circumstantial evi-
dence of the trader’s intent to commit a wash trade. 
The CFTC might also evaluate if this conduct is a 
manipulative or deceptive device or contrivance, in 
the hypothetical discussed below.

Hypothetical: A firm’s trading algorithm creates 
incidental wash trades at a high volume. The high 
incidents of wash trades may create the impression 
to other market participants of increased activity at 
certain times in the market. As a part of its program 
the firm’s trading algorithm may detect and analyze 
all other market activity while the other market par-
ticipants are reacting to this increased impression of 
market activity by placing bids or offers to try to 
capture some of the perceived volume. The firm’s 
algorithm places bids/offers to hit these new bids/of-
fers by the other market participants and the market 
price moves in the direction of the trades. The firm 
may capture a benefit from the price move that was 
generated by the false impression created by its own 
incidental wash trades. 

Would the CFTC view this scenario as regular 
trading activity and the unintended consequence of 
incidental wash trading? The Commission has clari-
fied that good-faith mistakes or negligence will not 
constitute a violation of Rule 180 or Section 6(c)
(1).71 Or, might the CFTC find that, based on cir-
cumstantial evidence, the firm was aware of the po-
tential consequences of its high volume of incidental 
wash trading and was motivated to take advantage 
of the situation such that its actions “depart so far 
from the standards of ordinary care that it is very 
difficult to believe the actor was not aware of what 
[it] was doing”? This illustrates how the CFTC may 
approach these issues—and the risks that such an 
approach creates for algorithmic trading firms.

This incidental wash trading scenario could be 
further complicated by a firm’s activities in related 
commodity markets or by the fact that the firm may 
have multiple trading entities, of which it is the par-
ent, in the same markets.

2. Latency72

Algorithmic and high frequency trading firms 
have attempted to reduce latency in the derivatives 
market with faster computer and routing systems 
and co-location services at the exchanges. At the 
same time, traders may look to exploit time de-
lays in the system through latency arbitrage - the 
advantage in access and response time that allows 
a trader to make a profit. The concept of latency 
arbitrage is not new. When trading mostly occurred 
in the trading pits, market participants looking to 
buy always tried to capture the attention of another 
market participant looking to sell before their com-
petitors could. Thus, latency arbitrage is not itself 
illegal. However, regulators may see this latency 
issue in the electronic marketplace as a motiva-
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tion for algorithmic and high frequency traders to 
potentially exploit an advantage over other market 
participants that do not trade in milli- or microsec-
onds. The CFTC has apparently considered issues 
of latency and impartial access to information in the 
markets.73 The CFTC might conduct the following 
analysis to determine the existence of a manipula-
tive or deceptive device or contrivance. 

Hypothetical: Assume a high frequency trading 
firm has the ability to quantify the latency it en-
counters in placing orders at an exchange, while at 
the same time determining that the latency of other 
market participants is much higher.74 The firm sub-
mits multiple bids or offers solely in an effort to 
overload the quotation system at an exchange with 
an aim to increase the latency within a market dur-
ing a particular time75 (i.e. a specific example of a 
method of spoofing that the CFTC has stated would 
be illegal under Section 4c(a)(5)).76 The firm then 
uses this latency advantage to act on the market 
information it receives before other market partici-
pants and thereby reap a financial benefit.

While part of the activity mentioned above is sim-
ilar to conduct prohibited by Section 4c(a)(5), the 
evidence of specific intent may be lacking. Further, 
the CFTC may consider circumstantial evidence of 
intent based on trading data is not strong enough to 
charge either a disruptive trading violation or a tra-
ditional manipulation violation, particularly since 
that trading data involves the technically complex 
issue of latency. Nevertheless, based on the CFTC’s 
actions to date, the Commission may view the evi-
dence above as sufficient to deem the activity to be a 
manipulative or deceptive device or contrivance for 
purposes of a Section 6(c)(1) and Regulation 180.1 
violation.

While the hypothetical scenarios above are pos-
sibilities, direct evidence of fraudulent intent or 
recklessness by the firms would obviously increase 
the likelihood of an investigation or litigation by 
the CFTC. However, based on how broadly the 
CFTC described the concept of a manipulative or 
deceptive device or contrivance in the only enforce-
ment case settled to date under Rule 180.1 (the 
“London Whale” case), it is unfortunately not very 
difficult to imagine other types of trading activities 
that the Commission might attempt to fit within 
that definition.

CONCLUSION
The Commission’s authority under amended Sec-

tion 6(c), new Section 4c(a)(5), and Regulation 180 
is expansive, and has already proven effective in 

extracting settlements from respondents who prob-
ably preferred not to test the statutory and regula-
tory breadth in court. In an ever increasing algorith-
mic world, where a trader’s intent is less likely to be 
found in an email or instant message, the CFTC will 
likely focus on reckless intent to support a charge 
under Section 6(c)(1) and Regulation 180.1, while 
reserving the use of the more traditional manipu-
lative authority under Section 6(c)(2) and Regula-
tion 180.2 for those occasions when specific intent 
is clear (or not challenged in a court). Further, while 
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