











TUPE

... material to consider the way in
which an organisation is structured
and the Claimant's role within it in
order to determine whether for the
purposes of TUPE he or she is assigned

to the organised grouping of employees

carrying out relevant activities.

to certain activities or whether they
include more general duties.

What duties employees could
be called on to perform under their
contracts as well as those which
they were actually performing

The tribunal should not determine assignment
simply by using a percentage test of the time spent
on the relevant activities when the transfer takes
place. A more detailed and substantive structural

assessment is required.

The EAT also indicated (at
para 37) that an important source
of information on an employee’s
role in an organisation is likely
to be their contract of employment
because:

at a particular moment in time

can be important to this assessment.
This approach is consistent with
Costain Ltd v Armitage [2014], (see
"Who is in Scope’ EL]156 pp16-19),
which made clear that the tribunal

takes place. A more detailed and
substantive structural assessment
is required.

Applying these principles,
the appeal was allowed because
the tribunal had not made any
factual findings about whether
any particular employees were
assigned to the organised grouping.
More particularly, the EAT held
that the tribunal had erred in
failing to consider each claimant’s
contractual duties and their roles
in the transferor’s organisational
framework. This was important
given that some of the claimants
continued to provide services to
the transferor after the services
contract terminated.

TUPE information for
consultation purposes
LLDY Alexandria Ltd v UNITE
the Union [2014] demonstrates a
relatively minor but potentially
important point concerning the

should not determine assignment
simply by using a percentage test
of the time spent on the relevant
activities when the transfer

obligation imposed on the transferor
under reg 13(2) of TUPE. Regulation
13(2) requires the transferor to
provide specified information to

The job description or statement
of duties is likely to inform a decision
as to whether their duties are confined

Dismissed before, but successful appeal after, transfer

Salmon v Castlebeck Care (Teesdale) Ltd & Ors [2014] demonstrates that those dismissed by the transferor before the transfer
may nonetheless become employed by the transferee if an appeal against that dismissal is successful after the transfer. Effectively, the
employee’s contract is revived, so that they are deemed never to have been dismissed.

Ms Salmon was dismissed before a transfer of the undertaking in which she worked. Colleagues who transferred over to the
transferee heard an appeal against her dismissal, which was successful. The employment tribunal held that the appeal decision could
not on its own revive Ms Salmon’s employment. This was because there had been no actual decision to reinstate her and she had not
been informed of any such decision.

On appeal, the EAT considered the earlier ruling in G4S Justice Services (UK) Ltd v Anstey [2006]. This confirmed the principle that
whether an employee in Ms Salmon’s position is deemed employed by the transferee depends on whether the appeal against dismissal
succeeds and reinstatement is ordered. If the dismissal is set aside, it vanishes, viewed retrospectively, and the employee continues in
employment, but with the transferee. If the appeal is unsuccessful, the original dismissal stands and the employee would not then have
been employed by the transferor immediately before the transfer.

The question in Salmon was whether the appeal decision alone revived the claimant’s contract of employment or whether a decision
to reinstate her was also needed, as G4S could be read as requiring. The EAT concluded that no such separate decision was required.
It considered the concept of reinstatement in G4S to refer to the revival of the contract of employment which the appeal effected
rather than a separate decision by the employer. It added (at para 36) that there was:
... no reason in principle why in any event it would be necessary for there to be an express revival or reinstatement... [and that]
it must be implicit in any system of appeal, unless otherwise stated, that the appeal panel has the right to reverse or vary the
decision made below.
Consequently, the EAT concluded that there had been a successful appeal and that Ms Salmon’s contract was revived (para 47):

... without the need for either an express decision to reinstate or communication of it.

She was therefore employed immediately before the transfer and so her claims lay against the transferee.
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TUPE

‘appropriate representatives’ of the
affected employees. It must do so
far enough in advance of the
transfer to enable consultation

to take place on any ‘measures’,
such as changes to terms and
conditions or dismissals, which
either it or the transferee envisages
taking. Failure to comply with

the applicable information and
consultation obligations can lead
to an award of up to 13 weeks’ pay
per employee. Depending on the
number of employees involved,
this can lead to significant financial
consequences, even if the breach

is minor and the tribunal does not
make the maximum award.

The information to be disclosed
includes the fact of, reason for and
timing of the transfer, as well as any
measures envisaged in association
with the transfer and its ‘legal,
economic and social implications’.

In LLDY, a trade union complained
of breach of reg 13(2) because it
was not given all the reasons for
implementing the transfer. It claimed
that the transferor had decided to
outsource the activities in question
because of a pay dispute with the union
and because the managing director had
threatened to outsource the work if no
agreement were reached. However,
the information provided just referred
to costs savings as the reason for the
outsourcing. The union also claimed
that the TUPE information was not
provided long enough before the
transfer to enable consultation. The
employment tribunal upheld both
these complaints.

The decision

On appeal, the EAT concluded
that the tribunal was entitled
to find that:

e the managing director had
expressed an intention to
outsource the activities if the
pay dispute were not resolved;

e the pay dispute and the
managing director’s expressed
intention were among the
reasons for the transferor’s
decision to implement the
transfer; and

e the reasons given to the
transferor in the required TUPE

information (cost savings) did
not include all of the reasons
for the transfer.

To be disclosable, the reasons in
question did not need to be the only
reason for the transfer but, if they

the notification to the appropriate
representatives of the required TUPE
information does not paraphrase, gloss
over or only selectively describe the
reasons for the transfer. The EAT also
held that the tribunal was entitled to
find that the TUPE information was not

Care needs to be taken to ensure that the notification
to the appropriate representatives of the required
TUPE information does not paraphrase, gloss over or
only selectively describe the reasons for the transfer.

were reasons at all, then the obligation
arose to mention them. As the EAT put
it (at para 29), it would:

... have been a simple matter for
the writer of the letter to have
expanded on [the reason given]

and to have stated that the
existence of the industrial dispute,
and the view taken by the managing
director that failure to settle it
would result in outsourcing were
relevant in the decision making.

This decision demonstrates that
care needs to be taken to ensure that
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Developing case law

The decisions considered in

this article not only demonstrate
important technical aspects of
TUPE. They also serve as useful
reminders of the need to consider
the ingredients of a TUPE transfer
carefully, to employ due diligence
over who and what transfers, and
to keep abreast of new case law in
what remains a developing area. ll
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