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Navigating the DOL’s New
Fiduciary Rules: A Game
Plan for Broker-Dealers
By K. Susan Grafton and Andrew L. Oringer*

INTRODUCTION
On April 6, 2016, the U.S. Department of Labor

(DOL) released the final version of its ‘‘investment
advice’’ regulations and accompanying prohibited
transaction exemptions (collectively, the Final
Rules),1 a highly anticipated milestone that is the cul-
mination of a long and arduous process to adopt new
rules relating to the definition of ‘‘fiduciary’’ under
the Employee Retirement Income Security Act of
1974 (ERISA) and the Internal Revenue Code of
1986, as amended (I.R.C.). The Final Rules cover not
only retirement plans subject to ERISA, but, contro-
versially, also individual retirement accounts (IRAs)2

and other non-ERISA plans. Consequently, the Final
Rules dramatically expand the scope of who is a fidu-
ciary in connection with retirement accounts. On Oc-

tober 27, 2016, the DOL released its first set of FAQs
regarding the Final Rules.3

Although the Final Rules have broad implications
for the retirement investment industry, this Article fo-
cuses specifically on the Final Rules from the per-
spective of broker-dealers and their registered repre-
sentatives who provide investment advisory services
(Financial Advisors) to retirement accounts, and on
the impact of the Final Rules on mutual funds. Thus,
this Article discusses: (1) the definition of ‘‘fiduciary
investment advice’’ and the circumstances under
which a broker-dealer may be considered a ‘‘fidu-
ciary’’ when it provides investment advice to ‘‘Retire-
ment Investors’’; (2) the exemptions that may be
available to broker-dealers that are fiduciaries; and (3)
various compliance considerations for broker-dealers
seeking to rely on one or more exemptions under the
Final Rules. For purposes of the Final Rules, ‘‘Retire-
ment Investors’’ are: retirement plans subject to
ERISA or I.R.C. §4975, and other plans that are not
subject to ERISA (collectively, plans); plan partici-
pants and beneficiaries; IRAs and their beneficial
owners; and fiduciaries of plans or IRAs.4

GENERAL BACKGROUND
A person is an ‘‘investment advice’’ fiduciary to an

employee benefit plan subject to ERISA or to an IRA
or certain other non-ERISA plans if the person ren-
ders investment advice for a fee or other compensa-
tion (direct or indirect) with respect to any moneys or
other property of a plan, or has any authority or re-
sponsibility to do so.5 Being an ERISA fiduciary im-
plicates two critical sets of statutory requirements.
First, an ERISA fiduciary is subject to general fidu-
ciary duties, including duties of prudence and loyalty,
which have been referred to as the ‘‘highest known to
the law.’’6 These general duties currently apply with
respect to ERISA plans, but not with respect to IRAs
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1 We note as a general matter that, after the results of the 2016
presidential election, there is at least some doubt regarding the fu-
ture of the Final Rules.

2 References to IRAs in the Final Rules generally encompass
health savings accounts, Archer savings accounts and Coverdell
education savings accounts. See Preamble to the Definition of the
Term ‘‘Fiduciary’’; Conflict of Interest Rule—Retirement Invest-
ment Advice, 81 Fed. Reg. 20,946, 20,989 (Apr. 8, 2016) (Final
Fiduciary Preamble); Preamble to the Best Interest Contract Ex-
emption, 81 Fed. Reg. 21,002, 21,068 (Apr. 8, 2016) (BIC Pre-
amble).

3 DOL, Conflict of Interest Exemptions FAQs (Oct. 26, 2016)
(FAQs).

4 See Application No. D-11712, 81 Fed. Reg. 21,002 (Apr. 8,
2016) (referred to as PTE 2016-01), §VIII(o), as corrected by 81
Fed. Reg. 44,773 (July 11, 2016).

5 ERISA §3(21)(A).
6 ERISA §404. E.g., Donovan v. Bierwirth, 680 F.2d 263, 271

n. 8 (2d Cir. 1982).
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and non-ERISA plans.7 Second, the ‘‘prohibited trans-
action’’ provisions of ERISA and I.R.C. §4975, which
include a number of self-dealing and other conflict-of-
interest prohibitions, will apply so as to prohibit cer-
tain conduct (unless an exemption applies).8 The pro-
hibited transaction rules apply to dealings with
ERISA plans, IRAs and a number of other non-
ERISA plans.9

The original ‘‘investment advice’’ regulations were
promulgated in 1975 shortly after ERISA’s enactment
(1975 Regulations).10 The 1975 Regulations set forth
a rigid five-part test for determining when a person
would be treated as rendering ‘‘investment advice’’
for a fee and thus acting as a fiduciary.11 Since 1975,
the retirement market has undergone a dramatic shift
from primarily defined benefit plans, which generally
are professionally managed, to ‘‘401(k)’’ and other
defined contribution plans and IRAs, where partici-
pants (and beneficiaries), who may not be financially
sophisticated often make the investment decisions.
Out of concern that the 1975 Regulations might not
adequately protect individual retirement investors in a
changed world,12 the DOL began to focus on finding
a new approach.

The road to finalization was a long and winding
one. The first comprehensive proposal to amend the
1975 Regulations was issued in October 2010 (2010
Proposal) and would have expanded significantly the
scope of who might be considered an ERISA fidu-
ciary.13 Under the 2010 Proposal, an adviser could
have become a fiduciary even without a ‘‘mutual’’
agreement between the adviser and the retirement in-
vestor. On September 19, 2011, after intense industry
criticism from a variety of sources, the DOL took the

unusual step of announcing that the 2010 Proposal
would be withdrawn.14

Eventually, in April 2015, with direct and public
support from the President himself,15 the DOL issued
a re-proposed rule (2015 Proposal),16 which was yet
again controversial, with the DOL receiving literally
thousands of comment letters.17 The 2015 Proposal,
like the 2010 Proposal, was highly focused on protect-
ing retail investors, including IRA investors.18 In or-
der to bring IRA service providers potentially under
the fiduciary tent, the DOL continued its approach of
using its authority to interpret the I.R.C.’s prohibited
transaction provisions.19 The DOL’s intent was to ex-
tend ERISA-like safeguards to IRAs, notwithstanding
Congress’s express exclusion of IRA’s from ERISA.20

Ultimately, the DOL released the final version of its
investment advice regulations and accompanying pro-
hibited transaction exemptions on April 6, 2016.21

Contrary to expectations in certain corners of the in-
dustry that the 2015 Proposal would remain relatively
unchanged, the Final Rules contained substantial and
significant alterations.22 With the issuance of the Fi-
nal Rules, it appears that the DOL was indeed respon-
sive to a number of concerns expressed by the mar-
ket, although it is nevertheless expected to bring sig-
nificant changes to the retirement investing industry.
Indeed, even with the DOL’s responsiveness, it is ar-
guably the case that the Final Rules are among, and
possibly even be at the front of the line of, the most
significant regulatory initiatives under ERISA since
its enactment in 1974.

As noted, this Article focuses specifically on the Fi-
nal Rules from the perspective of broker-dealers and
their Financial Advisors and on the impact of the Fi-
nal Rules on mutual funds. This Article is written on

7 See Final Fiduciary Preamble, 81 Fed. Reg. at 20,953–20,954.
8 ERISA §406.
9 See BIC Preamble, 81 Fed. Reg. at 21,006; Preamble to the

Amendment to and Partial Revocation of Prohibited Transaction
Exemption (PTE) 86-128 for Securities Transactions Involving
Employee Benefit Plans and Broker-Dealers; Amendment to and
Partial Revocation of PTE 75-1, Exemptions From Prohibitions
Respecting Certain Classes of Transactions Involving Employee
Benefits Plans and Certain Classes of Transactions Involving Em-
ployee Benefits Plans and Certain Broker-Dealers, Reporting
Dealers and Banks, 81 Fed. Reg. 21,181, 21,184–21,185 (Apr. 8,
2016) (75-1/86-128 Preamble).

10 Final Fiduciary Preamble, 81 Fed. Reg. at 20,946.
11 Id.
12 DOL Fact Sheet: Department of Labor Finalizes Rule to Ad-

dress Conflicts of Interest in Retirement Advice, Saving Middle
Class Families Billions of Dollars Every Year, https://
www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-
center/fact-sheets/dol-final-rule-to-address-conflicts-of-interest
(last visited Sept. 9, 2016).

13 See News Release, DOL, U.S. Labor Department Proposes
Rule Defining ‘‘Fiduciaries’’ of Employee Benefit Plans (Oct. 21,
2010), https://www.dol.gov/opa/media/press/ebsa/
EBSA20101472.htm.

14 News Release, DOL, US Labor Department’s EBSA to Re-
propose Rule on Definition of a Fiduciary (Sept. 19, 2011), https://
www.dol.gov/opa/media/press/ebsa/EBSA20111382.htm.

15 The White House Office of the Press Secretary, Fact Sheet:
Strengthening Retirement Security by Cracking Down on Back-
door Payments and Hidden Fees (Feb. 23, 2015), https://
www.whitehouse.gov/the-press-office/2015/02/23/fact-sheet-
middle-class-economics-strengthening-retirement-security-crac.

16 Preamble to the Definition of the Term ‘‘Fiduciary’’; Conflict
of Interest Rule–Retirement Investment Advice, 80 Fed. Reg.
21,928 (Apr. 20, 2015) (Proposed Fiduciary Preamble).

17 DOL Fact Sheet: Department of Labor Finalizes Rule to Ad-
dress Conflicts of Interest in Retirement Advice, Saving Middle
Class Families Billions of Dollars Every Year, https://
www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-
center/fact-sheets/dol-final-rule-to-address-conflicts-of-interest
(last visited Sept. 9, 2016).

18 Proposed Fiduciary Preamble, 80 Fed. Reg. at 21,928.
19 See id. at 21,946–21,950.
20 Id. at 21,936–21,937, 21,938–21,950.
21 News Release, DOL White House Fact Sheet: Strengthening

Retirement Security by Cracking Down on Conflicts of Interest in
Retirement Savings (Apr. 6, 2016), https://www.dol.gov/
newsroom/releases/ebsa/ebsa20160406-0.

22 See Final Fiduciary Preamble, 81 Fed. Reg. at 20,947,
20,957.
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the assumption that the reader has a basic understand-
ing of the Final Rules (and ERISA’s overall fiduciary
regime), and therefore will not provide a more exten-
sive general review of the Final Rules.

FIDUCIARY INVESTMENT ADVICE

Definition of ‘‘Fiduciary Investment
Advice’’

A broker-dealer and its Financial Advisors will be
deemed to be providing fiduciary investment advice,
and thus be subject to the Final Rules, if, for compen-
sation, they directly or indirectly provide a recom-
mendation to a Retirement Investor regarding the in-
vestment of money or other assets.23 Consistent with
Securities and Exchange Commission (SEC) and Fi-
nancial Industry Regulatory Authority (FINRA) guid-
ance on whether a communication is a recommenda-
tion, the DOL defined a ‘‘recommendation’’ generally
as a ‘‘call to action’’ — that is, a communication
which, based on its content, context and presentation,
would reasonably be viewed by the communication’s
recipient as a suggestion to engage in or refrain from
taking a particular course of action.24 The more a
communication is individually tailored to its intended
recipient(s), the more likely the communication will
be considered a recommendation, although the deter-
mination of whether a particular communication is a
recommendation is to be made on an objective (ver-
sus a subjective) basis.25 A recommendation can be
initiated by a person or by computer software.26

Accordingly, a broker-dealer seeking to avoid des-
ignation as a fiduciary with respect to Retirement In-
vestors will need to be confident that the firm and its
Financial Advisors are not rendering fiduciary invest-
ment advice. The assessment of whether a communi-
cation is a recommendation, and therefore investment
advice, cannot be made in a vacuum. Even if an indi-
vidual communication is not a recommendation, when
taken directly or indirectly with other communica-
tions, including communications through or together
with an affiliate,27 the communications may collec-

tively be deemed to constitute a recommendation.28

Other communications that the DOL may view as rec-
ommendations include: furnishing a selective list of
securities as appropriate investments for the recipient,
even if no recommendation is made with respect to
any one security;29 providing suggestions about the
advisability of acquiring, holding, disposing of or ex-
changing securities or other investment property;30

recommending how to invest securities or other in-
vestment property following a rollover, transfer or
distribution from a plan or IRA;31 and managing se-
curities or other investment property, including mak-
ing recommendations as to investment policies or
strategies, portfolio composition, investment advisers
or managers, or investment account arrangements
(e.g., brokerage versus advisory), or on all aspects of
plan or IRA rollovers, transfers or distributions (e.g.,
amount, form or destination for the rollover, transfer
or distribution).32

Fiduciary investment advice (i.e., a recommenda-
tion) is deemed to be made directly or indirectly (e.g.,
through or together with an affiliate) by a person who:
(1) represents or acknowledges that it is acting as a fi-
duciary within the meaning of ERISA or the I.R.C.;
(2) renders the advice pursuant to a written or verbal
agreement, arrangement or understanding that the ad-
vice is based on the particular investment needs of the
advice recipient; or (3) directs the advice to a specific
recipient regarding the advisability of a particular in-
vestment or management decision related to a plan or
IRA’s securities or other investment property.33

Certain Express Exclusions
Certain communications or services are condition-

ally excluded from the definition of recommenda-
tion.34 A broker-dealer that seeks to rely on any of
these express exclusions will need procedures for:
confirming that the applicable conditions are met and
periodically tested; documenting compliance with the
procedures; preparing, approving and updating re-
quired disclosures; and training personnel as to com-
pliance with applicable conditions. As discussed be-
low, even if one of the express exclusions is not avail-
able to a broker-dealer that is deemed to make
recommendations, the broker-dealer may still be able

23 29 C.F.R. §2510.3-21(a).
24 Final Fiduciary Preamble, 81 Fed. Reg. at 20,971–20,972.
25 29 C.F.R. §2510.3-21(b)(1); Final Fiduciary Preamble, 81

Fed. Reg. at 20,972. The DOL noted that the definition of ‘‘rec-
ommendation’’ in the Final Rules is generally consistent with
FINRA guidance, including the interpretation that a recommenda-
tion can be considered to be made even if there is no reference to
a specific security or securities (e.g., if a strategy is recom-
mended) or no transaction results. Final Fiduciary Preamble, 81
Fed. Reg. at 20,966. See Fin. Indus. Regulatory Auth., Regulatory
Notice 11-02, Know Your Customer and Suitability (Jan. 2011)
(citing Michael Frederick Siegel, Exchange Act Release No.
58737, 94 SEC Docket 10501 (Oct. 6, 2008), aff’d in part, 592
F.3d 147 (D.C. Cir. 2010), cert. denied, 560 U.S. 926 (2010)).

26 29 C.F.R. §2510.3-21(b)(1).
27 For purposes of the Final Rules, an ‘‘affiliate’’ of a broker-

dealer or its Financial Advisors is any person, directly or indi-
rectly, through one or more intermediaries, controlling, controlled
by, or under common control with, such person; any officer, direc-
tor, partner or employee, or relative of such person; and any cor-
poration or partnership of which such person is an officer, direc-
tor or partner). 29 C.F.R. §2510.3-21(g)(1).

28 29 C.F.R. §2510.3-21(b)(1).
29 Id.
30 29 C.F.R. §2510.3-21(a)(1)(i).
31 29 C.F.R. §2510.3-21(a)(1)(ii).
32 Id.
33 29 C.F.R. §2510.3-21(a)(2).
34 See 29 C.F.R. §2510.3-21(b)(2).
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to claim an exception from the prohibited transactions
restriction.35

Platform Providers
The DOL included an exclusion from the definition

of recommendation for the marketing or furnishing of
a platform that permits plan fiduciaries to select or
monitor investment alternatives, or permits plan par-
ticipants or beneficiaries to direct the investment of
assets or contributions.36 Among other things, the
platform or similar mechanism cannot take into ac-
count the individualized investment needs of the plan,
its participants or beneficiaries; the fiduciary must be
independent of the person marketing or providing the
platform37 and written disclosure must be provided to
the plan fiduciary that the person is not undertaking to
provide impartial investment advice or to give advice
in a fiduciary capacity.38 Existing and new platform
providers will want to review the platform for com-
pliance with the exclusion’s conditions and prepare
the required disclaimer. This express exclusion is not
available in the case of IRAs, but the general excep-
tions may still be available.39

Selection and Monitoring Assistance
Also expressly excluded from the definition of

‘‘recommendation’’ is selection and monitoring assis-
tance in connection with a plan platform.40 This ex-
clusion permits broker-dealers and their Financial Ad-
visors to: (1) identify investment alternatives that
meet objective criteria specified by the plan fiduciary,
if certain conflicts of interest are disclosed in writing;
and (2) respond to requests for proposals or similar
solicitations by or on behalf of a plan, which contain
a sample of investment alternatives based on the size
of the employee plan or the plan’s current investment
alternatives, if certain conflicts of interest are dis-
closed in writing, or which provide to the plan fidu-
ciary objective financial data and comparisons with
independent benchmarks.41

General Communications
A general communication that a reasonable person

would not view as an investment recommendation is

not considered a recommendation, even if provided or
made available to a Retirement Investor.42 Examples
of general communications include: general circula-
tion newsletters; commentary in publicly broadcast
talk shows; remarks and presentations in widely at-
tended speeches and conferences; research or news re-
ports prepared for general distribution; general mar-
keting materials; general market data (including data
on market performance, market indices or trading vol-
umes); price quotes; performance reports; and pro-
spectuses.43

Investment Education
Certain investment-related information and materi-

als that are furnished or made available to Retirement
Investors are not considered investment recommenda-
tions if, in isolation or in combination with other ma-
terials, they do not include recommendations concern-
ing specific investment products or specific plan or
IRA alternatives, or regarding investment in or man-
agement of a particular security or securities or other
investment property, unless otherwise excluded from
being deemed recommendations.44 A broker-dealer’s
ability to track market materials on a collective as
well as an individual basis will be an important con-
sideration for whether this express exclusion applies.
Plan Information

Certain information and materials are not consid-
ered investment recommendations if they do not dis-
cuss the appropriateness of any particular investment
alternative or distribution option.45 The content of the
information or materials must be limited to: (1) de-
scribing the terms or operation of a plan or IRA; (2)
informing Retirement Investors about the benefits of
investing in or increasing investments in a plan or
IRA; (3) describing the impact of pre-retirement with-
drawals on retirement income and retirement income
needs, rollovers and other forms of distributions, an-
nuitization and other forms of lifetime income pay-
ment options; and (4) the advantages, disadvantages
and risks of various forms of distributions.46 The in-
formation or materials may also describe product fea-
tures, investor rights and obligations, fees and ex-
penses, trading restrictions, investment objectives and
philosophies, risk and return characteristics, historical
return information or related prospectuses of available
investment alternatives.47

General Financial, Investment and Retirement
Information

Information and materials on financial, investment
and retirement matters are not fiduciary investment
advice if they do not address specific investment
products, specific investment alternatives or distribu-

35 See section of this article entitled ‘‘Exemptions and Excep-
tions,’’ below.

36 29 C.F.R. §2510.3-21(b)(2)(i).
37 ‘‘Independent’’ is defined as describing a person that: (1) is

not the broker-dealer, a Financial Advisor or any affiliate relying
on the exemption; (2) does not have a relationship to or an inter-
est in the broker-dealer, a Financial Advisor or affiliate that might
affect the exercise of the person’s best judgment in connection
with transactions described in this exemption; and (3) does not re-
ceive, and is not projected to receive, within the current federal
income tax year, compensation or other consideration for his or
her own account from the broker-dealer, Financial Advisor or any
of their affiliates in excess of 2% of the person’s annual revenues
based upon his or her prior income tax year. PTE 2016-01,
§VIII(f).

38 29 C.F.R. §2510.3-21(b)(2)(i).
39 See id.
40 29 C.F.R. §2510.3-21(b)(2)(ii).
41 Id.

42 29 C.F.R. §2510.3-21(b)(2)(iii).
43 Id.
44 29 C.F.R. §2510.3-21(b)(2)(iv).
45 29 C.F.R. §2510.3-21(b)(2)(iv)(A).
46 Id.
47 Id.
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tion options available to Retirement Investors, or spe-
cific investment alternatives or services offered out-
side the plan or IRA, but that inform Retirement In-
vestors about: general financial and investment
concepts (e.g., risk and return, diversification, dollar
cost averaging, compounded return and tax-deferred
investment); historic differences in rates of return
based on standard market indices between different
asset classes (e.g., equities, bonds or cash); effects of
fees and expenses on rates of return; effects of infla-
tion; estimated future retirement income needs; deter-
mination of investment time horizons; assessment of
risk tolerance; retirement-related risks (e.g., longevity,
market/interest rates, inflation, health care and other
expenses); and general methods and strategies for
managing retirement assets, including those offered
outside the plan or IRA (e.g., systematic withdrawal
payments, annuitization and guaranteed minimum
withdrawal benefits).48

Asset Allocation Models

Pie charts, graphs, case studies and other informa-
tion and materials that provide Retirement Investors
with models of asset allocation portfolios of hypo-
thetical individuals, with different time horizons and
risk profiles, are not considered recommendations if
the meet the following four requirements.49 First, the
models are based on generally accepted investment
theories that take into account the historic returns of
different asset classes (e.g., equities, bonds or cash)
over defined periods of time.50 Second, the models are
accompanied by all material facts and assumptions on
which such models are based (e.g., retirement ages,
life expectancies, income levels, financial resources,
replacement income ratios, inflation rates and rates of
return).51 Third, a statement is included with the asset
allocation models indicating that Retirement Investors
should consider other assets, income and investments
(e.g., home equity, Social Security benefits, individual
retirement plan investments, savings accounts and in-
terests in other qualified and non-qualified plans)
(Other Assets, Income and Investments) in addition to
their plan or IRA interests, if those items are not taken
into account in the models or estimates.52 Finally,
with respect to an IRA, the models do not include or
identify any specific investment product or investment
alternative available under the IRA.53 With respect to
a plan, however: (1) an asset allocation model is pro-
vided that identifies a specific investment alternative
available under the plan; (2) the alternative is a desig-
nated investment alternative subject to oversight by an

independent plan fiduciary; and (3) certain disclosures
are made.54

Interactive Investment Materials
Subject to certain conditions, interactive investment

materials (e.g., questionnaires, worksheets, software
and similar materials) will not be considered invest-
ment recommendations if such materials: (1) allow
Retirement Investors to estimate future retirement in-
come needs; (2) assess the impact of different asset al-
locations on retirement income; (3) evaluate distribu-
tion options, products or vehicles; or (4) estimate a re-
tirement income stream that could be generated by an
actual or hypothetical account balance.55

Among other things, in order for interactive mate-
rials not to be considered investment recommenda-
tions the materials must meet several additional re-
quirements.56 The materials must be based on gener-
ally accepted investment theories taking into account
the historic returns of different asset classes over de-
fined periods of time.57 There must be an objective
correlation between the generated asset allocations
and the information and data supplied by the Retire-
ment Investor, as well as between the generated in-
come stream and the Retirement Investor’s informa-
tion.58 All material facts and assumptions that may
impact a Retirement Investor’s assessment of the dif-
ferent asset allocations or income streams must ac-
company the materials unless they are specified by the
Retirement Investor.59 The materials must either (1)
take into account Other Assets, Income and Invest-
ments, or (2) be accompanied by a statement indicat-
ing that Retirement Investors should consider their
Other Assets, Income and Investments in applying
particular asset allocations to their individual situa-
tions or assessing the adequacy of an estimated in-
come stream.60 The materials do not include or iden-
tify any specific investment alternative or distribution
option available under the plan or IRA, unless such
alternative or option is specified by the Retirement In-
vestor or is a designated investment alternative under
a plan subject to oversight by an Independent Fidu-
ciary.61 In the latter case, the materials must: (1) iden-
tify all other designated investment alternatives (if

48 29 C.F.R. §2510.3-21(b)(2)(iv)(B).
49 29 C.F.R. §2510.3-21(b)(2)(iv)(C).
50 29 C.F.R. §2510.3-21(b)(2)(iv)(C)(1).
51 29 C.F.R. §2510.3-21(b)(2)(iv)(C)(2).
52 29 C.F.R. §2510.3-21(b)(2)(iv)(C)(3).
53 29 C.F.R. §2510.3-21(b)(2)(iv)(C)(4).

54 29 C.F.R. §2510.3-21(b)(2)(iv)(C)(4)(i)–(ii).
55 29 C.F.R. §2510.3-21(b)(2)(iv)(D).
56 See 29 C.F.R. §2510.3-21(b)(2)(iv)(D)(1)–(6).
57 29 C.F.R. §2510.3-21(b)(2)(iv)(D)(1).
58 29 C.F.R. §2510.3-21(b)(2)(iv)(D)(2)–(3).
59 29 C.F.R. §2510.3-21(b)(2)(iv)(D)(4).
60 29 C.F.R. §2510.3-21(b)(2)(iv)(D)(5).
61 29 C.F.R. §2510.3-21(b)(2)(iv)(D)(6). An ‘‘Independent Fi-

duciary’’ must be: (1) a bank, as defined in §202 of the Investment
Advisers Act of 1940, or a similar state or federally examined in-
stitution; (2) an insurance company qualified under the laws of
more than one state to manage, acquire or dispose of assets of a
plan; (3) an SEC- or state-registered investment adviser; (4) a
broker-dealer registered under the Securities Exchange Act of
1934; or (5) any independent fiduciary that holds or has under
management or control total assets of at least $50 million. 29
C.F.R. §2510.3-21(c)(1)(i).
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any) available under the plan that have similar risks
and return characteristics; and (2) be accompanied by
a statement indicating that such alternatives have
similar risk and return characteristics and identifying
where information on those investment alternatives
may be obtained.62

Broker-dealers seeking to distribute interactive in-
vestment models without being a fiduciary will need
to implement and enforce policies and procedures to
ensure that their materials meet the criteria of this ex-
press exclusion.

EXEMPTIONS AND EXCEPTIONS
Absent an express exclusion or exception, broker-

dealers that are fiduciaries for purposes of ERISA and
the I.R.C. would be prohibited from engaging in cer-
tain transactions that would materially reduce the ser-
vices that they offer to Retirement Investors. Gener-
ally, five broad exemptions or exceptions are available
to broker-dealers: (1) the Best Interest Contract (BIC)
exemption;63 (2) the Level Fee Fiduciary exemption;
(3) product exemptions; (4) transaction exemptions;
and (5) traditional and temporary exemptions during
the implementation phase of the Final Rules. Below
is a summary of each of these exemptions.

Best Interest Contract Exemption

Overview
A broker-dealer provides investment advice in the

‘‘best interest’’ of a Retirement Investor when the
broker-dealer and its Financial Advisor(s) act with the
care, skill, prudence and diligence under the circum-
stances then prevailing that a prudent person acting in
a like capacity and familiar with such matters would
use in the conduct of an enterprise of a like character
and with like aims, based on the investment objec-
tives, risk tolerance, financial circumstances and
needs of the Retirement Investor, without regard to
the financial or other interests of the broker-dealer, a
Financial Advisor, any affiliate, related entity64 or
other party.65 The best interest conduct standard is
perhaps best described as a ‘‘quasi-ERISA’’ standard.

The BIC exemption permits a broker-dealer to en-
gage in principal and riskless principal transactions
with Retirement Investors, and to receive a mark-up,
mark-down or similar payment in connection with the
transactions. As detailed below, broker-dealers seek-
ing to rely on the BIC exemption must: satisfy the

DOL’s ‘‘Impartial Conduct Standards’’ when provid-
ing advice regarding retirement investments; enter
into required contracts with Retirement Investors;
provide required disclosures regarding material con-
flicts of interest66 and fees and other direct or indirect
compensation;67 adopt and implement policies and
procedures designed to ensure that their Financial Ad-
visors comply with the BIC exemption’s Impartial
Conduct Standards; and retain records demonstrating
compliance with the exemption.68

The BIC exemption is not available to a broker-
dealer that: (1) is selected by a non-Independent Fidu-
ciary to provide investment advice to a plan; (2) has
or exercises any discretionary authority or discretion-
ary control over the management or disposition of as-
sets for a retirement account; or (3) has any discre-
tionary authority or discretionary responsibility in the
administration of the account of a Retirement Inves-
tor.69 In the case of an ERISA plan, the BIC exemp-
tion is not available if: (a) the broker-dealer, its Finan-
cial Advisors or any affiliate is the employer of the
employees covered by the plan, or the broker-dealer
is a named fiduciary or plan administrator for the plan
or an affiliate thereof, that was selected to provide ad-
vice to the plan by a non-Independent Fiduciary;70 (b)
the compensation is received as a result of a principal
transaction;71 (c) the compensation is received as a re-
sult of ‘‘robo advice’’ (i.e., investment advice was
generated solely by an interactive website in which

62 29 C.F.R. §2510.3-21(b)(2)(iv)(D)(6)(i)–(ii).
63 After the Final Rules were issued, the DOL added the iden-

tifier Prohibited Transaction Exemption 2016-01 to the Best Inter-
est Contract Exemption. Best Interest Contract Exemption; Cor-
rection, 81 Fed. Reg. 44,773 (July 11, 2016).

64 A ‘‘related entity’’ is any entity other than an affiliate in
which a broker-dealer or its Financial Advisor has an interest that
may affect the exercise of its best judgment as a fiduciary. PTE
2016-01, §VIII(m).

65 PTE 2016-01, §VIII(d).

66 A ‘‘material conflict of interest’’ exists when a broker-dealer
or one of its Financial Advisors has a financial interest that a rea-
sonable person would conclude could affect the exercise of the
broker-dealer’s or Financial Advisor’s best judgment as a fidu-
ciary in rendering advice to a Retirement Investor. PTE 2016-01,
§VIII(i).

67 ‘‘Fee or other compensation, direct or indirect’’ means any
explicit fee or compensation received by a broker-dealer (or any
affiliate) from any source for advice provided, and any other fee
or compensation received from any source in connection with or
as a result of the purchase or sale of a security or the provision of
investment advice services, including (without limitation): com-
missions, loads, finder’s fees, revenue-sharing payments, share-
holder servicing fees, marketing or distribution fees, underwriting
compensation, payments to brokerage firms in return for shelf
space, recruitment compensation paid in connection with transfers
of accounts to a registered representative’s new broker-dealer
firm, gifts and gratuities, and expense reimbursements. If a fee or
compensation would not have been paid but for the transaction or
service, or if eligibility for, or amount of, the fee or compensation
is based in whole or in part on the transaction or service, the fee
or compensation is paid ‘‘in connection with or as a result of’’ the
transaction or service. 29 C.F.R. §2510.3-21(g)(3).

68 PTE 2016-01, §I(b).
69 PTE 2016-01, §I(c). The FAQs clarify that the BIC exemp-

tion is available for fiduciaries that give investment advice to roll
over assets to an IRA, as long as the adviser does not have or ex-
ercise any discretionary authority or discretionary control with re-
spect to the decision to roll over, even if the adviser will provide
advice or be a discretionary investment manager after the rollover.
FAQs, Q&As-6–7.

70 PTE 2016-01, §I(c)(1).
71 PTE 2016-01, §I(c)(2).
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computer software-based models or applications pro-
vide investment advice based on personal information
that an investor supplies through the website without
any personal interaction or advice from a Financial
Advisor, unless the provider of the robo-advice com-
plies with the Level Fee Fiduciary exemption);72 or
(d) the Financial Advisor has or exercises discretion-
ary authority or discretionary control with respect to
the recommended transaction.73

Concurrently with the adoption of the BIC exemp-
tion, the DOL amended Prohibited Transaction Ex-
emption (PTE) 86-128 and PTE 75-1.74 Broker-
dealers that provide (or whose affiliates provide) fidu-
ciary investment advice to IRAs or plans generally
must now comply with essentially the same Impartial
Conduct Standard that is contained in the BIC exemp-
tion, discussed below,75 in order to receive compensa-
tion for effecting or executing transactions (whether
as agent, principal or riskless principal).76 PTE 86-
128, as amended, permits broker-dealers that provide
(or whose affiliates provide) fiduciary investment ad-
vice to plans (or to plan fiduciaries or beneficiaries)
and broker-dealers that are (or are affiliated with) fi-
duciaries with discretionary authority or control over
plan assets, to receive a fee from a plan for effecting
or executing securities transactions as an agent, if all
applicable conditions are met.77 These broker-dealers
may also receive commissions on agency cross-
transactions (i.e., transactions in which they act as
agent for a plan and for another party), if all appli-
cable conditions are met.78

Broker-dealers seeking to rely on the BIC exemp-
tion do not need to comply with its conditions until
January 2018.79 Accordingly, during the transition pe-
riod from April 10, 2017 to January 1, 2018, broker-
dealers will be able to receive compensation that
would otherwise be prohibited by the Final Rules.80

Impartial Conduct Standard

A broker-dealer relying on the BIC exemption must
affirmatively state that it and its Financial Advisors
will adhere to and comply with the following stan-

dards.81 First, investment advice provided to a Retire-
ment Investor must, at the time of the recommenda-
tion, be in the ‘‘best interest’’ of the Retirement Inves-
tor, as set forth above.82 Second, the recommended
transaction cannot cause the broker-dealer, Financial
Advisor, or their affiliates or related entities, to re-
ceive, directly or indirectly, compensation for their
services that is in excess of reasonable compensation
under ERISA or the I.R.C.83 Third, statements by the
broker-dealer and its Financial Advisors to a Retire-
ment Investor about the recommended transaction,
fees and compensation, material conflicts of interest,
and any other matters relevant to a Retirement Inves-
tor’s investment decisions, cannot be materially mis-
leading at the time they are made.84 Fourth, the
broker-dealer must affirmatively warrant, and in fact
comply with, the policies and procedures requirement
set forth below.85

In the case of ERISA plans, reliance on the BIC ex-
emption requires that the broker-dealer provide the
Retirement Investor with a written statement of its
and its Financial Advisors’ fiduciary status, compli-
ance with requirements related to the Impartial Con-
duct Standard, policies and procedures, disclosures
and contracts.86

Contracts
In the case of an IRA or non-ERISA plan, a broker-

dealer must agree that it and its Financial Advisors
will adhere to the BIC exemption’s standards in a
written contract that is enforceable by the Retirement
Investor.87 For Retirement Investors who have an ac-
count with the broker-dealer dated earlier than Janu-
ary 1, 2018, the broker-dealer may rely on negative
consent to satisfy the contract requirements, as long as
the broker-dealer delivers an amended contract con-
taining the required disclosure to the Retirement In-
vestor prior to January 1, 2018, and provides the Re-
tirement Investor 30 days to terminate the amended
contract.88 Negative consent may not be used to im-
pose any new contractual obligation, restriction or li-
ability on a Retirement Investor.89

In the case of new customers, the required contract
terms may be incorporated into account opening
documents and similar commonly used agreements.90

The DOL also provided limited relief in the case of a
broker-dealer and its Financial Advisors that provide
advice that comports with the conditions of the ex-

72 PTE 2016-01, §I(c)(3); see also FAQs, Q&A-10.
73 PTE 2016-01, §I(c)(4).
74 See 75-1/86-128 Preamble, 81 Fed. Reg. 21,181.
75 See section of this article entitled ‘‘Impartial Conduct Stan-

dard,’’ below.
76 75-1/86-128 Preamble, 81 Fed. Reg. at 21,182.
77 Id.
78 Id. Subject to certain conditions, PTE 86-128, as amended,

permits broker-dealers that are (or are affiliated with) fiduciaries
to receive commissions from a plan or a mutual fund in connec-
tion with mutual fund transactions involving plans. Id. This type
of relief was previously available under certain provisions of PTE
75-1, Part II, as in effect before the issuance of the Final Rules,
but this particular portion of PTE 75-1 was revoked in connection
with the changes to PTE 86-128. Id.

79 See PTE 2016-01, §IX(a); see also FAQs, Q&A-1.
80 Id.

81 PTE 2016-01, §II(c).
82 PTE 2016-01, §II(c)(1). See overview chapter in section of

this article entitled ‘‘Best Interest Contract Exemption,’’ above.
83 PTE 2016-01, §II(c)(2).
84 PTE 2016-01, §II(c)(3).
85 PTE 2016-01, §II(d). See section of this article entitled

‘‘Policies and Procedures,’’ below.
86 PTE 2016-01, §II(b).
87 PTE 2016-01, §II(a).
88 PTE 2016-01, §II(a)(1)(ii).
89 Id.
90 PTE 2016-01, §II(a)(1)(i).
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emption, but, due to circumstances generally outside
of their control, do not have the opportunity to enter
into a contract with the Retirement Investor (e.g., if
the investor executes the transaction through a differ-
ent broker-dealer).91 Under this scenario: (1) the
broker-dealer and its Financial Advisors making the
recommendation may not receive transaction-specific
compensation, directly or indirectly, as a result of the
recommendation or the Retirement Investor’s invest-
ment transaction (including a commission or 12b-1
fee) that is tied to the particular Retirement Investor’s
investment; (2) the broker-dealer’s policies and proce-
dures must prohibit compensating their Financial Ad-
visors, directly or indirectly, from providing advice as
part of a scheme to avoid the contract requirement
with respect to Retirement Investors; and (3) the
broker-dealer and its Financial Advisors must comply
with the Impartial Conduct Standards, policies and
procedures requirements (except for the warranty-
related requirement of a warranty with respect to
those policies procedures), website disclosure require-
ments, and, as applicable, restrictions related to rec-
ommendations of proprietary products92 or invest-
ments that generate third-party payments93 with re-
spect to the recommendation.94 The broker-dealer’s
failure to enter into the contract must not be part of an
effort, attempt, agreement, arrangement or under-
standing designed by the broker-dealer or its Financial
Advisors to avoid compliance with the exemption or
enforcement of its conditions (including the contrac-
tual requirement).95

A broker-dealer need not execute a contract before
making a recommendation to a Retirement Investor,
but the contract must cover any advice given prior to
the contract date in order for the exemption to apply.96

There is no contract requirement for recommenda-
tions to Retirement Investors about investments in
ERISA plans, but the Impartial Conduct Standards
and other requirements (including a written acknowl-
edgment of fiduciary status) must be satisfied in order
for relief to be available under the exemption.97

The broker-dealer’s contract must state affirma-
tively in writing that it and its Financial Advisors act
as fiduciaries under ERISA and/or the I.R.C. with re-
spect to any investment advice provided by the
broker-dealer or its Financial Advisors pursuant to the

contract or, in the case of an ERISA plan, with respect
to any investment recommendations regarding the Re-
tirement Investor’s account.98 An electronic copy of
the Retirement Investor’s contract must be maintained
on the broker-dealer’s website so that it is accessible
by the Retirement Investor.99 The DOL has declared
that a best practice is to maintain an executed copy of
each retirement investor’s individual contract on the
website that is accessible by the investor; however,
posting a model contract that does not vary for a class
of customers is also permissible as long as the model
includes all mandatory terms applicable to all custom-
ers in the class, expresses the terms of all contracts
that were executed, and the firm does not subse-
quently disclaim the posted contract as the governing
document.100

The BIC exemption is not available if the broker-
dealer’s contract contains certain ineligible contract
provisions.101 First, any exculpatory provisions dis-
claiming or otherwise limiting liability of the broker-
dealer or its Financial Advisors for a violation of the
contract’s terms.102 Second, waivers or qualifications
with respect to class actions or representative actions,
or limitations on liquidated damages; however, waiv-
ers of punitive damages or rescission rights may be
knowingly agreed to by a Retirement Investor.103 Fi-
nally, a pre-dispute arbitration or mediation provision
that specifies a remote venue or otherwise unreason-
ably limits the ability of a Retirement Investor to as-
sert the claims safeguarded by the BIC exemption.104

Disclosures

Transaction Disclosure

In the contract or a separate single written disclo-
sure provided to each Retirement Investor in an IRA
or non-ERISA plan account, or in a single written dis-
closure provided to each Retirement Investor in an
ERISA plan prior to or at the same time as the execu-
tion of the recommended transaction, the broker-
dealer must clearly and prominently make several dis-
closures to be covered by the BIC Exemption.105

First, the broker-dealer must state the ‘‘best interest’’
standard of care owed by the broker-dealer and its Fi-
nancial Advisors to Retirement Investors, inform the
Retirement Investors of the services provided by the
broker-dealer and its Financial Advisors and describe
how Retirement Investors will pay for services, di-

91 See PTE 2016-01, §II(a)(1)(iii).
92 See PTE 2016-01, §VIII(l) (‘‘a product that is managed, is-

sued or sponsored by the broker-dealer or any of its affiliates’’).
93 ‘‘Third-party payments’’ include sales charges that are not

paid directly by a Retail Investor; gross dealer concessions; rev-
enue sharing payments; 12b-1 fees; distribution, solicitation or re-
ferral fees; volume-based fees; fees for seminars and educational
programs; and any other compensation, consideration or financial
benefit provided to the broker-dealer or an affiliate or related en-
tity by a third party as a result of a transaction involving a Retire-
ment Investor. PTE 2016-01, §VIII(q).

94 PTE 2016-01, §II(a)(1)(iii)(A)–(C).
95 PTE 2016-01, §II(a)(1)(iii)(D).
96 PTE 2016-01, §II(a).
97 PTE 2016-01, §II(b).

98 Id.
99 PTE 2016-01, §II(a)(2).
100 FAQs, Q&A-24.
101 See PTE 2016-01, §II(f).
102 PTE 2016-01, §II(f)(1).
103 PTE 2016-01, §II(f)(2).
104 PTE 2016-01, §II(f)(3).
105 See PTE 2016-01, §III(a).
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rectly or through third-party payments.106 Among
other compensation-related information, the broker-
dealer must provide clear disclosure if Retirement In-
vestors will pay through commissions or other forms
of transaction-based payments.107

Second, the broker-dealer must describe any mate-
rial conflicts of interest, disclose any fees or charges
the broker-dealer, its affiliates or Financial Advisors
impose on the Retirement Investors or their accounts,
and state the types of compensation that the broker-
dealer, its affiliates and the Financial Advisors expect
to receive from third parties in connection with in-
vestments recommended to Retirement Investors.108

Third, the broker-dealer must inform Retirement
Investors of their right to obtain copies of the broker-
dealer’s written description of its policies and proce-
dures, as well as the specific disclosure of costs, fees
and compensation (including third-party payments)
regarding recommended transactions.109 All transac-
tion costs, fees and compensation must be described
in dollar amounts, percentages, formulas or other
means reasonably designed to present materially ac-
curate disclosure of their scope, magnitude and na-
ture, in sufficient detail to permit Retirement Investors
to make an informed judgment about the costs of the
transaction and the significance and severity of any
material conflicts of interest.110 The disclosures must
also describe how Retirement Investors may obtain
the information free of charge.111 If a Retirement In-
vestor’s request is made prior to the transaction, the
information must be provided prior to the transac-
tion;112 if the request is made after the transaction, the
information must be provided within 30 business days
after the request.113

Fourth, the broker-dealer must include a link to its
website, and inform Retirement Investors that model
contract disclosures (which must be updated as neces-
sary on a quarterly basis) are maintained on the web-
site and that the broker-dealer’s written description of
its policies and procedures are available free of charge
on the site.114

Fifth, the broker-dealer must disclose whether it:
(1) offers proprietary products or receives third-party
payments with respect to any recommended invest-
ments; (2) limits investment recommendations, in
whole or part, to proprietary products or investments
that generate third-party payments; and (3) notifies the
Retirement Investors of the limitations placed on the
universe of investments that the Financial Advisor

may offer for purchase, sale, exchange or holding by
Retirement Investors.115 As with other disclosure re-
quirements, the notice is insufficient if it merely states
that the broker-dealer or its Financial Advisors ‘‘may’’
limit investment recommendations based on whether
the investments are proprietary products or generate
third-party payments, without specific disclosure of
the extent to which recommendations are in fact lim-
ited on that basis.116

Sixth, the broker-dealer must provide contact infor-
mation (telephone and email) for a representative of
the broker-dealer that Retirement Investors can use to
contact the broker-dealer with any concerns about the
advice or service they have received and, if appli-
cable, a statement explaining that Retirement Inves-
tors can research the broker-dealer or its Financial Ad-
visors using FINRA’s BrokerCheck database or the
Investment Adviser Registration Depository or other
database maintained by a governmental agency or in-
strumentality, or self-regulatory organization.117

Finally, the broker-dealer must describe whether or
not it will monitor the Retirement Investors’ invest-
ments and alert the Retirement Investors to any rec-
ommended change to those investments, and, if moni-
toring will occur, the frequency of such monitoring
and the reasons for which Retirement Investors will
be alerted.118

If a broker-dealer, acting in good faith and with rea-
sonable diligence, makes an error or omission in the
required disclosures, the broker-dealer will not violate
the disclosure or contractual requirements solely as a
result of such error or omission if, no later than 30
days after the date on which the error or omission was
discovered (or reasonably should have been discov-
ered), the broker-dealer provides the correct informa-
tion to the Retirement Investors.119 To the extent com-
pliance with the disclosure obligations requires infor-
mation to be obtained from entities that are not
closely affiliated with the broker-dealer, they may rely
in good faith on information and assurances from the
other entities, as long as they do not know that the
materials are incomplete or inaccurate.120 For a
broker-dealer to claim good faith reliance, the entity
providing the information to the broker-dealer or its
Financial Advisors cannot be: (1) a person directly, or
indirectly through one or more intermediaries, con-
trolling, controlled by or under common control with
the broker-dealer or any of its Financial Advisors; or
(2) any officer, director, employee, agent, registered
representative, relative, family member of, or partner
in, the broker-dealer or any of its Financial Advi-
sors.121

Absent material changes, disclosures need not be
repeated for subsequent recommendations by a

106 PTE 2016-01, §II(e)(1), §III(a)(1).
107 PTE 2016-01, §II(e)(1).
108 PTE 2016-01, §II(e)(2).
109 PTE 2016-01, §III(a)(2). This information should generally

be provided as of the date of recommendation, not the date of re-
quest. FAQs, Q&A-27.

110 PTE 2016-01, §II(e)(2).
111 PTE 2016-01, §III(a)(3).
112 PTE 2016-01, §III(a)(2).
113 Id.
114 PTE 2016-01, §III(a)(3).

115 PTE 2016-01, §II(e)(5).
116 Id.
117 PTE 2016-01, §II(e)(6).
118 PTE 2016-01, §II(e)(7).
119 PTE 2016-01, §II(e)(8).
120 Id.
121 Id.
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broker-dealer and its Financial Advisors of the same
investment product within one year of the provision
of the contract disclosure, or a previous written dis-
closure required under the BIC exemption.122

Website Disclosure
The broker-dealer must maintain a website that is

freely accessible to the public and updated at least
quarterly.123 A website that requires a user name and
password will be considered ‘‘freely accessible’’ as
long as no other constraints or conditions on public
access are imposed.124 The website must contain sev-
eral elements to satisfy the required disclosures.125

First, the website must contain a description of the
broker-dealer’s business model and any material con-
flicts of interest associated with that business
model.126 Second, it must contain a schedule of the
broker-dealer’s typical account or contract fees and
service charges.127 Third, the website must contain a
model contract or model notice of contractual terms
(if applicable) and required disclosures.128 At least
quarterly, broker-dealers must review the disclosures
for accuracy and must make any required updates
within 30 days.129

Fourth, the website must include a written descrip-
tion or summary of the key components of the broker-
dealer’s policies and procedures relating to conflict-
mitigation and incentive practices, which must be pro-
vided in a manner that permits Retirement Investors
to make an informed judgment about the stringency of
the broker-dealers’ protections against conflicts of in-
terest.130 Further, broker-dealers must provide a copy
of their policies and procedures to the DOL upon re-
quest.131

Fifth, if applicable, the website must contain a list
of all product manufacturers and other parties with
whom the broker-dealer maintains arrangements that
provide third-party payments to the broker-dealer or
its advisory personnel with respect to specific invest-
ment products or classes of investments recom-
mended to Retirement Investors as well as a descrip-
tion of such arrangements (including whether and
how the arrangements may impact Financial Advi-
sors’ compensation) and any benefits the broker-
dealer provides to the product manufacturers or other
parties in exchange for the third-party payments.132

Sixth, the website must include a disclosure of the
broker-dealer’s compensation and incentive arrange-
ments with Financial Advisors (including cash and

non-cash compensation or awards to Financial Advi-
sors for recommending to Retirement Investors par-
ticular product manufacturers, investments or catego-
ries of investments, or recruitment or retention incen-
tives) as well as a full and fair description of any
payout or compensation grids.133 Broker-dealers need
not, however, disclose any individual’s compensation
or compensation arrangement.134

Finally, the website must contain a fair disclosure
of the scope, magnitude and nature of the compensa-
tion arrangements and material conflicts of interest in
sufficient detail to permit visitors to the website to
make an informed judgment about the significance of
the compensation practices and material conflicts of
interest with respect to transactions recommended by
the broker-dealer and its Financial Advisors.135

Within that framework, broker-dealers may describe
their arrangements with product manufacturers, advis-
ers and others by reference to dollar amounts, percent-
ages, formulas or other means reasonably calculated
to present a materially accurate description of the ar-
rangements.136 Similarly, the website may group dis-
closures based on reasonably defined categories of in-
vestment products or classes, product manufacturers,
advisers and arrangements.137 If appropriate, the dis-
closure may be in the form of reasonable ranges of
values, rather than specific values.138

If the broker-dealer already makes public disclosure
of the BIC exemption’s required website disclosures,
(e.g., in Form ADV, Part 2), the broker-dealer may
satisfy the BIC requirements by posting the disclo-
sures to its website with an explanation that the infor-
mation can be found in the disclosures and a link to
where it can be found.139 A broker-dealer is not re-
quired to disclose information if the disclosure is pro-
hibited by law.140

Policies and Procedures
A broker-dealer relying on the BIC exemption must

adopt and comply with written policies and proce-
dures reasonably and prudently designed to ensure
that its Financial Advisors adhere to the Impartial
Conduct Standards.141 In developing its policies and
procedures, the broker-dealer must: specifically iden-
tify and document its material conflicts of interest;
adopt measures reasonably and prudently designed to
prevent material conflicts of interest from causing vio-

122 PTE 2016-01, §III(a)(4).
123 PTE 2016-01, §III(b)(1).
124 BIC Preamble, 81 Fed. Reg. at 21,052.
125 See PTE 2016-01, §III(b)(1).
126 PTE 2016-01, §III(b)(1)(i).
127 PTE 2016-01, §III(b)(1)(ii).
128 PTE 2016-01, §III(b)(1)(iii).
129 Id.
130 PTE 2016-01, §III(b)(1)(iv).
131 PTE 2016-01, §III(b)(4).
132 PTE 2016-01, §III(b)(1)(v).

133 PTE 2016-01, §III(b)(1)(vi).
134 Id.
135 PTE 2016-01, §III(b)(1)(vii).
136 Id.
137 Id.
138 Id. If a broker-dealer groups its disclosures, it must retain

the data and documentation supporting the group disclosure dur-
ing the time that the supporting information is applicable to the
disclosure posted on the broker-dealer’s website and for six years
thereafter, and make the data and documentation available within
90 days of the DOL’s request. PTE 2016-01, §III(b)(5).

139 PTE 2016-01, §III(b)(2).
140 PTE 2016-01, §III(b)(3).
141 PTE 2016-01, §II(d)(1).
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lations of the Impartial Conduct Standards; and desig-
nate a person or persons (identified by name, title or
function) responsible for addressing material conflicts
of interest and monitoring their Financial Advisors’
compliance with the Impartial Conduct Standards.142

The broker-dealer’s policies and procedures must
prohibit the firm or (to the best of its knowledge) any
affiliate or related entity from using or relying on quo-
tas, appraisals, performance or personnel actions, bo-
nuses, contests, special awards, differential compensa-
tion, or other actions or incentives that are intended
(or would reasonably be expected) to cause Financial
Advisors to make recommendations that are not in the
best interest of the Retirement Investor.143 This re-
quirement does not preclude the use of differential
compensation (whether in type or amount, including
commissions) based on investment decisions by Re-
tirement Investors, to the extent that the broker-
dealer’s policies and procedures and incentive prac-
tices, when viewed as a whole, are reasonably and
prudently designed to avoid a misalignment of Finan-
cial Advisors’ interests with the interests of their Re-
tirement Investor clients.144 For example, compensa-
tion may differ as a result of neutral factors tied to dif-
ferences in the services delivered to a Retirement
Investor with respect to different types of investments,
as opposed to differences in the amounts of third-party
payments the broker-dealer receives in connection
with particular investment recommendations.145 The
DOL went into further detail in the FAQs.

The FAQs indicate that, in developing Financial
Advisor commission structures, including escalating
grids, to comply with the BIC Exemption, broker-
dealers should consider the following factors: (1)
whether the grid transmits firm-level conflicts to the
adviser; (2) whether neutral factors are used in deter-
mining differential compensation to advisors; (3)
whether the size of steps are gradual versus dramatic;
(4) whether increases in compensation at the next step
on the grid are retroactive versus prospective; and (5)
whether there is an oversight system in place to moni-
tor and supervise advisor recommendations.146

Disclosure to the DOL and Recordkeeping
Requirements

Before receiving compensation in reliance on the
BIC exemption, a broker-dealer must notify the DOL,
by mail or email (e-BICE@dol.gov), that it intends to
rely on this exemption.147 The notice will remain in
effect until revoked in writing by the broker-dealer.148

A broker-dealer relying on the BIC exemption must
maintain for six years, in a manner reasonably acces-
sible for examination, the records necessary to deter-

mine compliance with the exemption.149 The required
records must be reasonably available at their custom-
ary location for examination during normal business
hours by: any authorized employee or representative
of the DOL or the Internal Revenue Service; a plan fi-
duciary or its authorized employee or representative;
any contributing employer and any employee organi-
zation whose members are covered by a plan, and any
of their authorized employees or representatives; and
any Retirement Investor that engaged in an invest-
ment transaction with the broker-dealer.150 This right
of examination does not include any recommended
transaction involving another Retirement Investor,
privileged trade secrets, privileged commercial or fi-
nancial information of the broker-dealer, or informa-
tion identifying other individuals.151 If a broker-
dealer refuses to disclose information on the basis that
the information is exempt from disclosure, the broker-
dealer must provide a written notice advising the re-
questor of the reasons for the refusal by the close of
the 30th day following the request, and the notice
must state that the DOL may request such informa-
tion.152

A broker-dealer will lose the BIC exemption in the
case of any transaction for which it fails to maintain
any required records that are necessary to determine
that the exemption has been met, but the firm can still
rely on the BIC exemption for other transactions.153

In the case of supporting data and documentation for
group disclosures, the good faith provisions discussed
above apply.154 Accordingly, if such records are lost
or destroyed due to circumstances beyond the control
of the broker-dealer, no prohibited transaction will be
considered to have occurred solely on the basis of the
unavailability of those records; and no party, other
than the broker-dealer responsible for complying with
the disclosure or recordkeeping requirements will be
subject to any civil penalties or taxes that may be as-
sessed if the records are not maintained or provided
to the DOL within the required timeframes.155

Level Fee Fiduciaries — ‘‘BIC Lite’’
If a broker-dealer receives only a ‘‘level fee’’ in

connection with its advisory or investment manage-
ment services, it may rely on the ‘‘Level Fee Fidu-
ciary’’ exemption, colloquially referred to by many as
‘‘BIC Lite,’’ which imposes less stringent conditions
on eligible broker-dealers because fewer potential
conflicts of interest are associated with the more lim-
ited services such broker-dealers provide.156 A Level
Fee Fiduciary’s compensation is limited to a level fee

142 PTE 2016-01, §II(d)(2).
143 PTE 2016-01, §II(d)(3).
144 Id.
145 Id.
146 See FAQs, Q&A-9.
147 PTE 2016-01, §V(a).
148 Id.

149 PTE 2016-01, §V(b).
150 PTE 2016-01, §V(c)(1).
151 PTE 2016-01, §V(c)(2).
152 PTE 2016-01, §V(c)(3).
153 PTE 2016-01, §V(c)(4).
154 See section of this article entitled ‘‘Disclosures,’’ above.
155 PTE 2016-01, §V(b)(1)–§V(b)(2).
156 See PTE 2016-01, §II(h); FAQs, Q&A-13. It is not neces-
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in connection with providing advisory or investment
management services to plan or IRA assets, and the
fee must be disclosed in advance to Retirement Inves-
tors.157 A ‘‘level fee’’ is defined as a fee or compen-
sation that is provided on the basis of a fixed percent-
age of the value of the assets or a set fee that does not
vary with the particular investment recommended,
rather than a commission or other transaction-based
fee.158 The FAQs state expressly that third-party pay-
ments (e.g., 12b-1 fees or revenue sharing payments)
are not considered level fees for these purposes, and
that broker-dealers and Financial Advisors therefore
cannot rely on BIC Lite if they receive third-party
payments in connection with the assets they recom-
mend.159 Level Fee Fiduciaries are subject to the Im-
partial Conduct Standard discussed above.160

When recommending the rollover of an investment
in an ERISA plan to an IRA, the broker-dealer must
document the specific reason or reasons why the rec-
ommendation was considered to be in the best interest
of the Retirement Investor.161 The documentation
must: (1) address the Retirement Investor’s alterna-
tives to a rollover, including leaving the money in his
or her current (or former) employer’s plan, if permit-
ted; (2) take into account the fees and expenses asso-
ciated with both the plan and the IRA; (3) reflect
whether the employer pays for some or all of the
plan’s administrative expenses; and (4) consider the
different levels of services and investments available
under each option.162 In the case of a recommenda-
tion to roll over from another IRA, or to switch from
a commission-based account to a level fee arrange-
ment, a Level Fee Fiduciary must also document the
reasons that the arrangement is considered to be in the
best interest of the Retirement Investor, specifically
including the services that will be provided for the
fee.163

Scope of Fiduciary Duty
Even if a broker-dealer is a fiduciary with respect

to a particular plan or IRA, it will not be deemed a fi-
duciary regarding any assets of the plan or IRA over
which the broker-dealer does not: (1) have any discre-
tionary authority, control or responsibility; (2) exer-
cise any authority or control; (3) render investment
advice for a fee or other compensation; and (4) have
any authority or responsibility to render such invest-

ment advice.164 A broker-dealer may face liability for
another entity’s fiduciary breach with respect to plan
assets, even if the broker-dealer is not itself a fidu-
ciary.165

Product Exemptions

Exemption for Purchases and Sales, Including
Insurance and Annuity Contracts

ERISA and the I.R.C. prohibit purchases from and
sales to Retirement Investors of investment products,
including annuities and other insurance products, by a
broker-dealer that is a service provider to a plan or
IRA.166 The Final Rules include an exemption for the
purchase of an investment product by a Retirement
Investor from a broker-dealer that is a party in inter-
est or a disqualified person with respect to a plan.167

This exception permits a Retirement Investor to en-
gage in a purchase or sale transaction with a broker-
dealer that is a service provider to (or other party in
interest or disqualified person with respect to) the plan
or IRA, and was included as part of the Final Rules
because investment transactions often involve prohib-
ited purchases and sales on behalf of entities that have
a pre-existing party in interest relationship with the
Retirement Investor.168

Conditions for relying on this exemption are: (1)
the broker-dealer may only effect the transaction in
the ordinary course of its business; (2) the direct or
indirect compensation received by the broker-dealer,
its affiliates and related entities may not exceed rea-
sonable compensation; and (3) the terms of the trans-
action must be at least as favorable to the Retirement
Investor as terms generally available in an arm’s-
length transaction with an unrelated party.169

This exemption is not available in the case of an
ERISA plan if: (1) the broker-dealer, one of its Finan-
cial Advisors or an affiliate is the employer of em-
ployees covered by the plan; or (2) the broker-dealer
or one of its Financial Advisors is a named fiduciary
or plan administrator with respect to the plan (or an
affiliate of the fiduciary or plan administrator), which
was selected by a non-Independent Fiduciary to pro-
vide advice to the plan.170

This exception is not available if: (1) the compen-
sation received by the broker-dealer is the result of a
principal transaction; (2) the compensation is received
solely as the result of robo-advice (except for Level
Fee Fiduciaries); and (3) the broker-dealer or its Fi-
nancial Advisor has or exercises any discretionary au-

sary for a broker-dealer to offer only level-fee accounts to qualify
for BIC Lite; the broker-dealer may qualify even if it offers both
level fee accounts and commission-based brokerage accounts.
FAQs, Q&A-15.

157 PTE 2016-01, §VIII(h).
158 Id.
159 See FAQs, Q&A-18. See section of this article entitled

‘‘Proprietary Products,’’ below.
160 PTE 2016-01, §II(h)(2). See section of this article entitled

‘‘Impartial Conduct Standard,’’ above.
161 PTE 2016-01, §II(h)(3)(i).
162 Id.
163 PTE 2016-01, §II(h)(3)(ii).

164 29 C.F.R. §2510.3-21(d).
165 Id.
166 PTE 2016-01, §VI(a).
167 Id.
168 Id.
169 PTE 2016-01, §VI(c).
170 PTE 2016-01, §VI(d)(1).
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thority or discretionary control with respect to the rec-
ommended transaction.171

Proprietary Products
A broker-dealer that, at the time of the transaction,

restricts its Financial Advisors’ investment recom-
mendations, in whole or part, to proprietary products
or to investments that generate third-party payments,
may rely on the BIC exemption if all of the following
conditions are satisfied.172 The FAQs state expressly
that a broker-dealer that restricts its Financial Advi-
sors’ investment recommendations to proprietary
products may not rely on BIC Lite.173 First, prior to
or contemporaneously with the execution of the rec-
ommended transaction, the Retirement Investor must
be furnished with a written notice that: (1) clearly and
prominently indicates that the broker-dealer offers
proprietary products or receives third-party payments
in connection with the purchase, sale, exchange or
holding of recommended investments; and (2) in-
forms of the limitations placed on the universe of in-
vestments that the broker-dealer or its Financial Advi-
sors may recommend to the Retirement Investor.174

The requirement will not be met if the notice merely
states that the broker-dealer or its Financial Advisors
‘‘may’’ limit investment recommendations based on
whether the investments are proprietary products or
generate third-party payments, without specific dis-
closure of the extent to which recommendations are in
fact limited on that basis.175

Second, prior to or at the same time as the execu-
tion of the recommended transaction, the Retirement
Investor must receive full and fair written disclosure
of any material conflict of interest that the broker-
dealer or its Financial Advisors have with respect to
the recommended transaction, and the broker-dealer
and its Financial Advisors must comply with the dis-
closure requirements described above under the BIC
exemption.176

Third, the broker-dealer must document, in writing:
(1) its limitations on the universe of recommended in-
vestments; (2) the material conflicts of interest associ-
ated with any contract, agreement or arrangement pro-
viding for its receipt of third-party payments or asso-
ciated with the sale or promotion of proprietary
products; (3) all services it will provide to Retirement
Investors in exchange for third-party payments; and
(4) any services or consideration it will furnish to any
other party (including the payor) in exchange for the
third-party payments.177 The broker-dealer also must
reasonably conclude that the limitations on the uni-
verse of recommended investments and material con-
flicts of interest will not cause the broker-dealer or its
Financial Advisors to receive compensation in excess

of reasonable compensation for Retirement Investors,
or to recommend imprudent investments.178 The
broker-dealer also must document the bases for its
conclusions in writing.179

Fourth, the broker-dealer must adopt, monitor,
implement and adhere to policies and procedures and
incentive practices that meet the best interest standard
of care.180 Further to this requirement, neither the
broker-dealer, nor (to the best of its knowledge) any
affiliate or related entity may use or rely upon quotas,
appraisals, performance or personnel actions, bo-
nuses, contests, special awards, differential compensa-
tion or other actions or incentives that are intended or
would reasonably be expected to: (1) cause the Finan-
cial Advisor to make imprudent investment recom-
mendations; (2) subordinate the interests of the Re-
tirement Investor to the Financial Advisor’s own in-
terests; or (3) make recommendations based on the
Financial Advisor’s considerations of factors or inter-
ests other than the investment objectives, risk toler-
ance, financial circumstances and needs of the Retire-
ment Investor.181

Fifth, at the time of the recommendation, the
amount of compensation and other consideration rea-
sonably anticipated to be paid, directly or indirectly,
to the broker-dealer, its Financial Advisors or their af-
filiates or related entities for their services in connec-
tion with the recommended transaction may not be in
excess of reasonable compensation within the mean-
ing of ERISA or the I.R.C.182

Finally, the Financial Advisor’s recommendation:
(1) must reflect the care, skill, prudence and diligence
under the circumstances then prevailing that a prudent
person acting in a like capacity and familiar with such
matters would use in the conduct of an enterprise of a
like character and with like aims, based on the invest-
ment objectives, risk tolerance, financial circum-
stances and needs of the Retirement Investor; and (2)
may not be based on the financial or other interests of
the Financial Advisors, or on their consideration of
any factors or interests other than the investment ob-
jectives, risk tolerance, financial circumstances and
needs of the Retirement Investor.183

New Exemptions Related to Rule
Implementation

Special Rule for Pre-Existing Transactions
The DOL permits broker-dealers, Financial Advi-

sors, and their affiliates and related entities, to receive
compensation (such as 12b-1 fees) in connection with
the purchase, sale, exchange or holding of securities
or other investment property that was acquired for a

171 PTE 2016-01, §VI(d)(2)–(4).
172 PTE 2016-01, §IV(a).
173 FAQs, Q&A-19.
174 PTE 2016-01, §IV(b)(1).
175 Id.
176 PTE 2016-01, §IV(b)(2).
177 PTE 2016-01, §IV(b)(3).

178 Id.
179 Id.
180 PTE 2016-01, §IV(b)(4).
181 Id.
182 PTE 2016-01, §IV(b)(5).
183 PTE 2016-01, §IV(b)(6).
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plan or IRA account prior to April 10, 2017 (Applica-
bility Date).184

In order for the ‘‘Pre-Existing Transactions’’ excep-
tion to apply, five conditions must be satisfied.185

First, the receipt of compensation is the result of an
agreement, arrangement or understanding entered into
prior to the Applicability Date and that has not ex-
pired or come up for renewal post-Applicability
Date.186 Second, the purchase, exchange, holding or
sale of the securities or other investment property was
not otherwise a non-exempt prohibited transaction un-
der ERISA or the I.R.C. on the date it occurred.187

Third, the compensation is not received in connection
with Retirement Investors’ investment of additional
amounts in the previously acquired investment ve-
hicle (except that the exemption does apply to a rec-
ommendation to exchange investments within a mu-
tual fund family or variable annuity contract) pursu-
ant to an exchange privilege or rebalancing program
that was established before the Applicability Date,
provided that the recommendation does not result in
the broker-dealer, its Financial Advisors, or their af-
filiates or related entities, receiving more compensa-
tion (either as a fixed-dollar amount or a percentage
of assets) than they were entitled to receive prior to
the Applicability Date.188 Fourth, the amount of the
compensation paid, directly or indirectly, to the
broker-dealer or Financial Advisors, or their affiliates
or related entities, in connection with the transaction
is not in excess of reasonable compensation within the
meaning of ERISA and the I.R.C.189 Finally, any in-
vestment recommendations made after the Applicabil-
ity Date by the broker-dealer or its Financial Advisors
with respect to the securities or other investment
property must be provided in the ‘‘best interest’’ of the
Retirement Investor as set forth in the BIC exemp-
tion.190

Transition Period
The DOL also provided a transition period from

April 10, 2017 to January 1, 2018, during which cer-
tain relief is granted that allows broker-dealers and
their Financial Advisors to receive otherwise prohib-
ited compensation in connection with providing in-
vestment advice to Retirement Investors.191 The ex-
clusions applicable to the Pre-Existing Transactions
exemption also apply to the ‘‘Transition Period’’ ex-
emption.192

A broker-dealer and its Financial Advisors that seek
to rely on the Transition Period exemption must: (1)
provide investment advice that is in the best of inter-

est of the Retirement Investors at the time of the rec-
ommendation; (2) receive compensation, directly or
indirectly, for their services that is no more than rea-
sonable compensation; (3) provide statements to Re-
tirement Investors about recommended transaction
fees and compensation, material conflicts of interest
and any other matters relevant to a Retirement Inves-
tor’s investment decisions that are not materially mis-
leading at the time they are made.193

Furthermore, prior to or concurrently with the ex-
ecution of a recommended transaction, a broker-
dealer and its Financial Advisors must provide Retire-
ment Investors a ‘‘one-time only’’ written disclosure
(that may cover multiple transactions or all transac-
tions occurring within the transition period).194 The
written disclosure, which may be delivered in person,
electronically or by mail, must: (1) clearly, promi-
nently and affirmatively state that the broker-dealer
and any of its Financial Advisors act as fiduciaries un-
der ERISA and/or the I.R.C. with respect to the rec-
ommendation, and that the firm and its Financial Ad-
visors adhere to the best interest standard of care
when making recommendations; (2) describe the
broker-dealer’s material conflicts of interest; and (3)
disclose whether the broker-dealer offers proprietary
products or receives third-party payments in connec-
tion with any investment recommendation.195 If the
broker-dealer or its Financial Advisors limit invest-
ment recommendations, in whole or part, to propri-
etary products or investments that generate third-party
payments, the written notice must advise Retirement
Investors of the limitations placed on the universe of
investment recommendations.196

Broker-dealers acting in good faith and with rea-
sonable diligence have the same conditional protec-
tion from errors and omission as with the full BIC ex-
emption’s transaction disclosure requirements.197 To
rely on the Transition Period exemption, a broker-
dealer must designate a person or persons (identified
by name, title or function) responsible for addressing
material conflicts of interest and monitoring their Fi-
nancial Advisors’ adherence to the Impartial Conduct
Standards.198 Broker-dealers are also subject to the
full BIC exemption’s recordkeeping requirements.199

Executing Securities Transactions in the Ordinary
Course of Business

The DOL retained the long-standing rule under
which a broker-dealer will not be deemed to be a fi-
duciary solely because it executes securities transac-
tions for the purchase or sale of securities in the ordi-
nary course of its business on behalf of a plan or IRA

184 PTE 2016-01, §VII(a).
185 See PTE 2016-01, §VII(b)(1)–(5).
186 PTE 2016-01, §VII(b)(1).
187 PTE 2016-01, §VII(b)(2).
188 PTE 2016-01, §VII(b)(3).
189 PTE 2016-01, §VII(b)(4).
190 PTE 2016-01, §VII(b)(5).
191 PTE 2016-01, §IX(a).
192 See PTE 2016-01, §IX(c).

193 PTE 2016-01, §IX(d)(1).
194 PTE 2016-01, §IX(d)(2).
195 PTE 2016-01, §IX(d)(2)(i)–(v).
196 PTE 2016-01, §IX(d)(2)(iv).
197 PTE 2016-01, §IX(d)(2)(vi).
198 PTE 2016-01, §IX(d)(3).
199 PTE 2016-01, §IX(d)(4).
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at the instruction of a fiduciary for the plan or IRA.200

This exception from ‘‘fiduciary’’ status requires that
neither the fiduciary providing the instructions, nor
any affiliate of such fiduciary, is the broker-dealer ex-
ecuting the transactions.201 The fiduciary’s instruc-
tions must include: (1) the name of the security to be
bought or sold; (2) a price range within which the se-
curity may be purchased or sold or, in the case of mu-
tual funds, a price in compliance with Rule 22c-1 un-
der the Investment Company Act of 1940; (3) the time
in force for the order, which cannot exceed five busi-
ness days; and (4) the minimum or maximum quan-
tity of the security to be bought or sold, which may
be expressed as the dollar value of the security in the
case of mutual fund shares.202

Certain Continuing Exceptions

Transactions with Independent Fiduciaries with
Financial Expertise

Subject to certain conditions, a broker-dealer can
provide advice to an Independent Fiduciary203 of a
plan or IRA, regarding an arm’s-length sale, purchase,
loan, exchange or other transaction related to the in-
vestment of securities or other investment property
without being deemed to be a fiduciary.204

Prior to entering into a transaction on behalf of a
Retirement Investor, a broker-dealer relying on the In-
dependent Fiduciary exemption must meet certain re-
quirements.205 First, the broker-dealer must know or
have a reasonable basis for believing that the fiduciary
is an Independent Fiduciary.206 The broker-dealer
may rely on a written representative from the plan or
Independent Fiduciary as to total assets under man-
agement or control.207 Second, the broker-dealer must
obtain a written representation to establish its knowl-
edgeable or reasonable belief that the Independent Fi-
duciary is capable of independently evaluating invest-
ment risks generally and as to particular transactions
and investment strategies.208 Third, the broker-dealer
must fairly inform the Independent Fiduciary: (1) that
the broker-dealer is not undertaking to provide impar-
tial investment advice, or to give advice in a fiduciary
capacity, in connection with the transaction; and (2) of

the existence and nature of the broker-dealer’s finan-
cial interests in the transaction.209 Fourth, the broker
dealer must know or reasonably believe, which may
be demonstrated by a written representation from the
plan or Independent Fiduciary, that the Independent
Fiduciary is a fiduciary under ERISA and/or the I.R.C.
with respect to the transaction and is responsible for
exercising independent judgment in evaluating the
transaction.210 Finally, the broker-dealer must not re-
ceive a fee or other compensation directly from a Re-
tirement Investor for the provision of investment ad-
vice (as opposed to other services) in connection with
the transaction.211

Swap and Security-Based Swap Transactions
Broker-dealers that are swap dealers, security-based

swap dealers, major swap participants, major security-
based swap participants or swap clearing firms are ex-
cluded from the definition of ‘‘fiduciary’’ when pro-
viding advice to a plan, if they meet certain condi-
tions.212 First, the plan is represented by an
Independent Fiduciary.213 Second, the broker-dealer
does not receive a fee or other compensation directly
from the plan or plan fiduciary for the provision of in-
vestment advice in connection with the plan.214 Third,
prior to making any recommendation regarding a
transaction or series of transactions, the broker-dealer
obtains a written representation from the Independent
Fiduciary that the Independent Fiduciary understands
that the person is not undertaking to provide impartial
investment advice, or to give advice in a fiduciary ca-
pacity, in connection with the transaction and that the
Independent Fiduciary is exercising independent judg-
ment in evaluating the recommendation.215 Finally, in
the case of a swap dealer or security-based swap
dealer, the person is not acting as an adviser to the
plan in connection with the transaction.216

COMPLIANCE CONSIDERATIONS
Listed below are one dozen compliance consider-

ations that are among those that broker-dealers may
wish to consider when assessing the Final Rules and
developing their associated compliance programs.

Products and services offered to Retirement Inves-
tors and related fees. Broker-dealers will need to de-
termine the products and services they will offer to
Retirement Investors, together with the fees that will
be charged for those products and services (e.g., asset-
based fees, transaction-based fees, flat fees).

Proprietary products. If a broker-dealer determines
to limit its investment recommendations to propri-

200 29 C.F.R. §2510.3-21(e)(1).
201 Id.
202 Id. Failure to comply with the conditions related to effecting

transactions at the instruction of a plan or IRA fiduciary will not
cause a broker-dealer to be deemed a fiduciary with respect to any
assets of a plan or IRA for which the broker-dealer does not: (1)
have any discretionary authority, control or responsibility; (2) ex-
ercise any authority or control; (3) render investment advice for a
fee or other compensation; or (4) have any authority or responsi-
bility to render such investment advice. 29 C.F.R. §2510.3-
21(e)(2).

203 See n. 61, above.
204 29 C.F.R. §2510.3-21(c)(1).
205 See id.
206 29 C.F.R. §2510.3-21(c)(1)(i).
207 Id.
208 29 C.F.R. §2510.3-21(c)(1)(ii).

209 29 C.F.R. §2510.3-21(c)(1)(iii).
210 29 C.F.R. §2510.3-21(c)(1)(iv).
211 29 C.F.R. §2510.3-21(c)(1)(v).
212 29 C.F.R. §2510.3-21(c)(2).
213 29 C.F.R. §2510.3-21(c)(2)(i).
214 29 C.F.R. §2510.3-21(c)(2)(iii).
215 29 C.F.R. §2510.3-21(c)(2)(iv).
216 29 C.F.R. §2510.3-21(c)(2)(ii).
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etary products or to financial instruments that gener-
ate third-party payments, it will need to prepare dis-
closures regarding the limitations placed on the menu
of investments that are available through the broker-
dealer, as well as ensure that the disclosures have
enough specificity to comply with the Final Rules
(i.e., disclosures should not use ‘‘may’’).

Fees and charges. Broker-dealers will need to re-
view their commissions, fees and other charges to
make sure they are consistent with the best interest
standard, as well as prepare required disclosures.
Among other things, firms may wish to evaluate the
factors used to price products. If the broker-dealer in-
tends to claim the Level Fee Fiduciary exemption, it
will also need to determine appropriate adjustments to
comply with the level fee requirements.

Identification of material conflicts of interest. A key
condition of the BIC exemption is the identification
and disclosure of material conflicts of interests.
Broker-dealers seeking to rely on the BIC exemption
may wish to consider how they will identify all mate-
rial conflicts on an initial and ongoing basis, prepare
required disclosures, and assign supervisory responsi-
bility for this exercise.

Impartial standard of conduct. Broker-dealers
should review their product offerings and procedures
relating to recommendations, and make required ad-
justments so that the broker-dealer complies with the
best interest standard of conduct.

Compensation and bonuses. Broker-dealers should
review their compensation models to determine that
compensation is reasonable, and whether it creates
conflicts of interest and is consistent with the firm’s
obligation to act solely in the best interest of Retire-
ment Investors. After any required modifications are
made, the broker-dealer will need to prepare the dis-
closures required by the Final Rules and assign re-
sponsibility for keeping the disclosures accurate. All
sources of potential compensation should be evalu-
ated, including the use and forgiveness of retention
loans. In the FAQs, the DOL has gone into significant
detail relating to grid structures and other
compensation-related matters, and has specifically
commented on certain compensation-related loan pro-
grams (and indicated a willingness to accept relief in
the case of certain existing programs).217 The stan-
dards used by a broker-dealer to determine compensa-
tion should be documented.

Contracts. Broker-dealers will need to amend their
customer agreements to include disclosure required
by the BIC exemption and also to determine if they

need to modify any pre-dispute arbitration or damages
provisions to comply with the Final Rules.

Written notices. Procedures will need to be devel-
oped to draft, and update as necessary, the written no-
tices required by the Final Rules. Notice also will
need to be provided to the DOL if the broker-dealer
will rely on the BIC exemption.

Disclosures and disclaimers. Broker-dealers will
want to adopt procedures for ensuring that their dis-
closures are consistent (e.g., in their Forms ADV,
websites, marketing materials and offering memo-
randa). Disclosures required by the Final Rules (e.g.,
that the broker-dealer is a fiduciary) need to be drafted
and mapped to the relevant communications in which
they will be used. Broker-dealers also will need to
modify their websites and determine how to provide
the website disclosures and information required by
the Final Rules (e.g., copies of Retirement Investors’
written contracts).

Exclusions from the definition of ‘‘investment rec-
ommendations.’’ Broker-dealers that seek to claim any
of the exclusions from characterization as investment
recommendations will want to review their communi-
cations and services to confirm that they satisfy the
exclusions.

Policies and procedures. Broker-dealers will need
to draft policies and procedures that address compli-
ance with the conditions of any exemptions they seek
to claim from fiduciary status, as well as compliance
and supervisory procedures to comply with the pro-
hibited transaction exemption(s) they claim. The
firm’s policies and procedures should include the defi-
nition of ‘‘materiality’’ that the broker-dealer will use
to disclose material conflicts of interest and to ensure
that it is not making any materially misleading state-
ments.

Training. Because the DOL’s fiduciary standard of
care differs from FINRA’s suitability standard of care
to which broker-dealers have been accustomed, it will
be important to train personnel regarding the require-
ments under the Final Rules.

CONCLUSION
For broker-dealers that are fiduciaries under the Fi-

nal Rules and are seeking to understand their compli-
ance obligations, the complexity of the rules makes
the exercise a bit like peeling an onion. The process
will likely become even more complicated if the SEC
moves forward with its own proposal for a uniform
standard of conduct for broker-dealers and investment
advisers this coming spring, which appears to be un-
likely.217 FAQs, Q&A-12.
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