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About Dechert
Dechert is a global law firm with 27 offices around the world. We advise on matters and transactions of the greatest 

complexity, bringing energy, creativity and efficient management of legal issues to deliver commercial and practical 

advice for clients.

In an increasingly challenging environment, clients look to us to serve them in ways that are faster, sharper and leaner 

without compromising excellence.

We are relentless in serving our clients – delivering the best of the firm to them with entrepreneurial energy and seamless 

collaboration in a way that is distinctively Dechert.

Dechert’s labor and employment team has the ability to provide rapid, integrated solutions to any employment or labor 

matter. We work closely with companies of all sizes in virtually every industry to ensure that their interests are protected.

Our lawyers navigate clients through the ever-changing landscape of federal, state and local laws and regulations 

governing the workplace, assisting them with structuring and implementing effective workplace policies and procedures, 

preserving their intellectual property, addressing the full range of labor and employment law issues, and guiding them 

through the challenges of litigation.

In London, our labor and employment practice handles urgent, complex and sensitive employment law issues advising 

predominantly employers from a wide variety of sectors on all aspects of contentious and non-contentious employment 

law. Working closely with our clients’ in-house legal and human resources teams, we deal with matters such as drafting 

of employment documentation including employment contracts and human resources policies, advising on remuneration 

and incentive arrangements, managing redundancy exercises, restructurings and TUPE transfers, assisting in handling 

disciplinary and grievance investigations and in negotiating severance arrangements, advising on all aspects of corporate 

transactions, advising on drafting and enforcing confidentiality and restrictive covenant obligations and representing 

clients in relation to all forms of employment litigation before the Employment Tribunals and the High Court.
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Introduction
This guide identifies and explains the key concepts governing employment law with the 

aim of helping employers to manage their workforce effectively in England and Wales.

Employment law changes and develops constantly through a steady stream of case law from 

Employment Tribunals, the civil courts and the Court of Justice of the European Union (CJEU), 

and through new or amended legislation introduced by the Government. It is important for 

employers to keep on top of recent developments to ensure that they are compliant with 

current legal requirements and ensure effective and appropriate management of their 

workforce. Anticipating legal issues and identifying risks is of primary importance.

In the last 12 months, the status of workers in the so called “gig economy” has been a hot 

topic. The Government has also introduced mandatory gender pay gap reporting for larger 

employers, as a way of promoting diversity and equality. 

Brexit continues to be an area of great uncertainty for business. Although much 

employment law is rooted in EU law, at this stage there is insufficient detail about what 

Brexit will involve to know what may change. Even when we are further into the process, we 

do not anticipate that there will be major immediate changes to domestic employment law, 

partly because the Government will have so many other more pressing matters to deal with, 

and partly because there is unlikely to be the political appetite to remove employment rights 

which, whilst rooted in EU Law, are seen as established and fundamental rights of 

employees (e.g. paid holiday, limits on working time, maternity leave etc.). There is a 

possibility that eventually there may be some changes, for example to remove some of the 

complexities around TUPE, or to wind back some of the CJEU’s overly complicated rules in 

relation to holiday pay. However, other than by way of reforms seeking to clarify the status of 

workers in the “gig economy”, major legislative reform is not on the agenda currently.

We hope you find this guide, which is of course a general introduction to the issues, a 

useful starting point. Please do not hesitate to contact a member of Dechert’s London 

employment team if you require further information on the topics outlined in this guide or 

in relation to any other employment law issues.

Charles Wynn-Evans

Partner, labor and 

employment, London

Emma Zarb

Associate, labor and  

employment, London

Rebecca Turner

Professional Support lawyer, 

labor and employment, London
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1 Terms and conditions of employment

1.1  What are the main sources of 
employment law?

The main source of employment law in England and 

Wales is domestic legislation and, in particular the 

Employment Rights Act 1996, the Equality Act 2010 and 

the Trade Union and Labour Relations (Consolidation) 

Act 1992, case law from the Employment Tribunals and 

civil courts, and EU Law, which underpins domestic 

legislation in areas such as unlawful discrimination and 

working time.

The employment contract is the primary basis for the 

relationship between the employer and the employee by 

way of its express terms as well as certain implied terms 

such as the duty to maintain mutual trust and confidence. 

As a matter of good practice an employer is also likely to 

have internal company rules and policies which the 

employee must follow. 

Whilst employment law in Scotland and Northern Ireland 

is, particularly from the contractual perspective, similar to 

that which applies in England and Wales, there are some 

differences which should always be clarified when dealing 

with specific situations in those jurisdictions. 

1.2  What types of workers are protected by 
employment law? How are different types 
of workers distinguished?

Employment law in England and Wales distinguishes 

between the following categories of working relationship:-

 – employees;

 – workers; and

 – self-employed individuals who are in business on their 

own account.

An employee is an individual who has entered into or 

works under a contract of employment. A contract of 

employment is a contract of service under which the 

employee is subordinate to the employer. For the 

relationship to be one of employment, a key element is 

mutuality of obligation, meaning that the employee has an 

obligation to perform work and the employer has an 

obligation to provide work. Employees are entitled to the 

full range of statutory employment rights including unfair 

dismissal, the right to a redundancy payment, and the 

right to maternity, paternity and adoption leave and pay, 

plus all the rights to which workers are also entitled. 

Workers are an intermediate class of individuals who are 

not in business on their own account but are not 

employees and have lesser protection than that afforded 

to employees. A worker is defined as an individual who 

works under a contract of employment, or any other 

contract whereby the individual undertakes to do or 

perform personally any work or services for another party, 

where that other party is not a client or customer of the 

individual. The rights which workers have include the right 

to be paid the national minimum wage, the right to paid 

holidays, and the right to the protection offered to 

whistleblowers. A key element of worker status is the 

obligation to provide personal service (which can be 

negated by a genuine right of substitution whereby the 

individual can delegate his or her work to another).

Worker status is currently a hot topic particularly in the 

context of the so called “gig economy” where there have 

been a number of high-profile cases recently. Many gig 

economy business models treat individuals in the 

business as service providers and offer their services at 

low cost to customers, typically through a digital platform. 

The arrangements with the individuals are often flexible, 

short term and low paid. There have been a series of 

cases relating to businesses such as Uber and Citysprint 

which have found that individuals in the gig economy may 

not actually be self-employed, but can be workers and 

therefore entitled to rights such as paid holiday and a 

minimum wage. Reform seeking to clarify the position is 

currently under consideration.

Those who are self-employed, because they carry on 

business on their own account, working for clients and 

customers, have limited rights in relation to discrimination 

and health and safety.

1.3  Do employment contracts have to be in 
writing? If not, do employees have to be 
provided with specific information in 
writing?

Within the first two months of employment, employers are 

required to provide an employee with a written statement 
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of the particulars of their employment. This information is 

usually included in a written employment contract. 

The information which must be provided includes:

 – the names of the employer and employee;

 – start date, and period of continuous employment; 

 – salary;

 – hours of work;

 – holiday entitlement;

 – any terms relating to sickness absence and sick pay 

entitlements;

 – details of any pension benefits;

 – length of notice period;

 – job title, or a brief description of the work which the 

employee is employed to do;

 – if the job is not permanent, details of when it is 

expected to end;

 – place of work;

 – details of applicable arrangements where the 

employee may be required to work abroad for periods 

of more than a month;

 – details of any relevant collective agreements;

 – details of any applicable disciplinary and  

grievance procedures.

Changes to these particulars must be notified to the 

employee within one month.

If the written statement is not provided or is incomplete, 

the relevant employee can apply to the Employment 

Tribunal to determine the relevant particular or particulars. 

If the employer has not complied with its obligations and 

the employee successfully brings one of the relevant 

statutory claims before the Employment Tribunal, the 

employee can be awarded additional compensation of two 

or four weeks’ pay.

1.4  Are any terms implied into employment 
contracts?

The main terms and conditions of an employee’s 

employment need to be set out in writing and will usually 

be contained in an employment contract. Many employers 

will also have a handbook or written policies and 

procedures, covering everything from health and safety, to 

family-related leave to whistleblowing. Whilst the employee 

will be expected to comply with any published policies 

and procedures, ideally they do not form part of the 

employee’s contract in order to give the employer 

managerial flexibility. 

There are also certain terms which are “implied” into the 

employment contract. Terms may be implied by fact (for 

example, if there are missing or incorrect terms), by law, 

by custom and practice or by statute. Employees who are 

directors, or sufficiently senior may also be subject to 

certain fiduciary duties as a matter of law.

Of the duties implied as a matter of law, one of most 

important is the employee’s duty of good faith and fidelity. 

This is wide ranging and includes, for example, a duty 

not to disrupt the employer’s business, a duty not to 

compete, and a duty not to disclose the employer’s 

confidential information.

Another important implied term is the duty to maintain 

mutual trust and confidence. Broadly speaking, if the 

employer acts in a way which destroys the trust and 

confidence between employer and employee this can 
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constitute a repudiatory breach of contract meaning that 

the employee may be entitled to resign and bring a claim 

for constructive dismissal. By way of examples, the 

employer may breach the implied term of trust and 

confidence by bullying an employee, or failing to respond 

to a grievance or exercising a contractual power 

unreasonably, for example by requiring the employee to 

change his or her place of work without adequate notice 

or justification.

Where a custom or practice has developed in relation to a 

particular employer, job or workplace, then this custom or 

practice may become an implied term of the contract. 

So for example, a bonus which is always paid to staff, or 

payments which are always made in a redundancy 

situation, may, subject to satisfying certain legal tests, 

become part of the employee’s contractual entitlements.

Certain statutes imply terms into employment contracts. 

For example the Working Time Regulations 1998 impose 

a limit on weekly working hours unless the employee signs 

an opt-out or the employee falls into an exempt category 

of employee.

Directors and sufficiently senior employees are subject as 

a matter of law to fiduciary duties and specifically, for 

example the duty to act in the best interests of the 

employer and to put its interests before his or her own.

1.5  To what extent are terms and conditions of 
employment agreed through collective 
bargaining? Does bargaining usually take 
place at the company or industry level?

Collective bargaining arrangements are increasingly rare 

in private sector employers which are not unionised. 

Where collective bargaining does take place in the private 

sector it is almost invariably at company rather than 

industry level.

1.6  Are there any specific rules regarding 
discipline?

It is advisable for an employer to have a detailed written 

disciplinary procedure, and employees should be given 

written information about any applicable disciplinary rules. 

In order to maintain flexibility in disciplinary situations, it is 

not advisable for employers to have a contractual 

disciplinary procedure. However, all employees with over 

two years’ service have the right not to be unfairly 

dismissed, which in a disciplinary situation would involve 

the employer following a fair disciplinary process. 

The Acas Code of Practice on Disciplinary and Grievance 

Procedures sets out best practice guidelines for 

employers. If an employer or employee unreasonably fails 

to comply with the Acas Code, any award of compensation 

made to the employee by an Employment Tribunal may be 

increased or decreased by up to 25% to reflect 

that failure. 

2 Remuneration

2.1  Do employers have to observe minima 
regarding remuneration?

Employees are entitled to be paid the national minimum 

wage, which increases annually and varies depending on 

the age of the employee. From ages 16-24 the national 

minimum wage is £4.20 - £7.38 per hour. From age 25 

onwards, employees are entitled to the national living 

wage which is currently £7.83 per hour. An employee can 

bring a claim for unlawful deduction of wages in the 

Employment Tribunal if they are not paid the national 

minimum wage, and the employer may face criminal 

sanctions for wilful refusal to pay.

2.2  How can employers implement incentive 
plans?

Common incentive arrangements include commission and 

bonus plans. Details may be set out in the employee’s 

employment contract, or in separate documentation.

Other than in the financial services industry where there 

are complex rules surrounding remuneration generally, 

the terms of incentive plans may be set by individual 

employers. Typically an incentive plan would reserve to 

the employer wide powers and discretions to change, 

discontinue and update the plan. Some plans may be 

reviewed and updated each year. The plan may set out 
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rules which determine whether any award is made to the 

employee, and the level of the award. Alternatively, the 

employer may have a discretion to decide whether an 

award is made, and the level of any award. If the employer 

has such a discretion it must not be exercised irrationally 

or perversely. 

Incentive arrangements can be established in many forms 

including discretionary bonus arrangements, defined 

bonus plans, commission plans, and share based 

incentives. Only in the regulated financial services sector 

is there detailed regulation of the terms of 

incentive arrangements.

2.3  When are employees entitled to  
profit-sharing?

Employees are not entitled to any profit-sharing as a 

matter of law and so the terms of any profit-sharing 

scheme are for the employer to decide. Profit-sharing 

usually takes the form of issuing shares to employees. 

3 Working time

3.1  What is the legal limit on working hours in 
the UK?

Working time is regulated by the Working Time 

Regulations 1998.

Working time must not exceed 48 hours per week, 

including overtime, usually averaged over a 17 week 

reference period. However, employees can agree to work 

in excess of this limit by signing an opt-out agreement. 

The employee’s opt-out can be revoked by the employee 

giving three months’ notice. Executives with control over 

their working time as “managing executives with 

autonomous decision making powers ” are exempt from 

this 48 hour weekly working limit. An employee must not 

suffer any detriment or be dismissed as a result of not 

signing, or revoking an opt-out. In any event, there are 

certain things an employer must do, even if an employee 

has opted-out, such as keeping working time records 

covering the last two years, and observing its common law 

duty to protect an employee’s health and safety. 

The employer must provide a daily rest break of 

11 consecutive hours, and a weekly rest break of 

24 consecutive hours (or 48 consecutive hours per 

fortnight). If an employee is working for longer than six 

hours, he or she is entitled to a 20-minute break. 

The employer must give employees the opportunity to 

take the breaks and rest periods to which they are 

entitled. Employees do not have to take the breaks or rest 

periods. However, the employer must not take a passive 

role and only give breaks to workers who actively 

request them. 

Certain types of workers and industries are exempt from 

all or some of the requirements of the provisions of the 

Working Time Regulations, for example, workers in the 

transport industry and night workers. 

Certain provisions of the Working Time Regulations may 

be varied by a “workforce agreement” between the 

employer and employee representatives or a collective 

agreement between the employer and a trade union.

If an employer fails to comply with the provisions of the 

Working Time Regulations in certain instances, individual 

employees may bring claims against the employer in the 

Employment Tribunal which may award compensation to 

the employee. Alternatively in certain instances the Health 

& Safety Executive may issue notices requiring 

compliance, and the employer may also be subject to 

fines and/ or criminal sanctions. 

3.2 Are employees entitled to paid holidays? 

Employees are entitled to a minimum of 5.6 weeks’ paid 

holiday a year. In England and Wales there are usually 

eight public holidays every year, which are included in the 

5.6 weeks, but holidays do not have to be taken on 

those days.

For employees who work five days a week, 5.6 weeks is 

equivalent to 28 days’ holiday per year (inclusive of public 

holidays). For part-time employees, the number of days’ 

paid holiday is pro-rated. 

“Normal remuneration” must be paid during periods of 

holiday and recent case law requires that this include 

certain overtime and commission payments. When the 
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pattern of work is settled, it is not difficult to determine 

normal remuneration. However, when working patterns 

vary, employers should calculate normal remuneration 

using an average over a fixed reference period. Whilst the 

case law has not yet determined conclusively what the 

relevant reference period should be, it may be appropriate 

to base the calculation on the period of 12 weeks prior to 

the employee taking holiday. 

Payment in lieu of statutory holiday entitlement is only 

allowed on termination of the employee’s employment 

where, save as otherwise validly agreed, the employee is 

entitled to payment of untaken statutory leave.

4 Discrimination

4.1  Are employees protected against 
discrimination? If so, on what grounds is 
discrimination unlawful?

Employees are protected against unlawful discrimination 

on the grounds of age, disability, gender reassignment, 

marriage and civil partnership, pregnancy and maternity, 

race, religion or belief, sex, and sexual orientation. These 

are referred to as “protected characteristics”. Claims may 

also be brought for harassment or victimisation in respect 

of these protected characteristics save in certain 

exceptional circumstances.

4.2  What types of discrimination are unlawful 
and in what circumstances?

There are various types of discrimination which are 

unlawful under the Equality Act 2010 – direct 

discrimination, indirect discrimination by way of less 

favourable treatment, harassment and victimisation. There 

are additional types of discrimination in relation to those 

who satisfy the statutory definition of disability, namely, 

failure to make reasonable adjustments and unfavourable 

treatment arising from disability. 

Discrimination is unlawful in relation to circumstances 

including recruitment, training, promotion, terms and 

conditions, pay, and dismissal.

Direct discrimination occurs where someone is treated 

less favourably because of a protected characteristic. 

The person complaining does not have to have the 

characteristic themselves. A person may be able to claim 

discrimination where the individual is associated with 

someone else who has a protected characteristic, or 

because the individual is perceived to have such a 

characteristic. An example of such associative 

discrimination would be treating an employee less 

favourably because he or she has a disabled child. 

An example of perception discrimination would be treating 

an Asian man less favourably on the mistaken belief that 

he is a Muslim.

Indirect discrimination occurs where an employer applies 

a particular “provision, criterion or practice” which 

appears to apply equally to all employees, but in practice 

disadvantages those with a particular protected 

characteristic. For example, a ban on part-time working 

could disproportionately affect women, who are more 

likely than men to have childcare responsibilities and are 

therefore less able to work full time.

Harassment is unwanted conduct related to a protected 

characteristic which has the purpose or effect of violating 

the person’s dignity or creating an intimidating, hostile, 

degrading, humiliating or offensive environment for the 

complainant. 

Victimisation occurs where a person is treated less 

favourably because they have made or supported any 

discrimination claim.

A worker who is disabled for the purposes of the 

legislation – by having a substantial physical or mental 

impairment which has lasted or is likely to last for at least 

12 months – is protected from discrimination by way of 

unfavourable treatment because of something arising in 

consequence of their disability e.g. sickness absence 

related to their disability which cannot be justified. 

An employer also has a duty to make reasonable 

adjustments in relation to a disabled employee where a 

provision, criterion or practice puts that person at a 

substantial disadvantage compared to non-disabled 

employees e.g. an employer may be required to make 

modifications to a building to allow access for an 

employee who uses a wheelchair. Those with cancer or 

HIV are deemed to be disabled automatically for the 

purposes of the legislation.
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In addition to protection against discrimination, the 

Equality Act 2010 aims to ensure that men and women 

receive equal pay for equal work (unless any difference is 

for a material reason other than sex) by implying an 

equality clause into contracts of employment. Employees 

of either sex may bring an equal pay claim in the 

Employment Tribunal.

In 2017 the Equality Act 2010 (Gender Pay Gap 

Information) Regulations 2017 were introduced which 

require all employers with 250 or more employees to 

calculate and report on their gender pay gap no later than 

4 April 2018, and annually thereafter. The first snapshot 

of pay had to be taken on 5 April 2017. The report must 

be published on the employer’s website and also 

uploaded onto a Government website. 

4.3  Are there any defences to a 
discrimination claim?

An employer may be able to defend a claim of indirect 

discrimination, direct age discrimination or unfavourable 

treatment arising from a disability by showing that the 

conduct complained of was “a proportionate means of 

achieving a legitimate aim” i.e. it can be objectively 

justified. Cost in itself cannot usually be the sole 

justification for what would otherwise be discrimination.

4.4  How can employees claim for alleged 
discrimination? Can employers settle 
claims before or after they are initiated?

Before bringing a claim, employees may seek to resolve 

matters through the employer’s informal and formal 

grievance procedures.

If the employee is still dissatisfied, he or she can lodge a 

discrimination claim at the Employment Tribunal within 

three months of the date of the alleged discriminatory act 

or the last of a series of connected discriminatory acts. 

Employees must take part in mandatory conciliation prior 

to commencing an Employment Tribunal claim (see 

question 10.2).

Employers can settle a claim at any time with the 

agreement of the employee and in order to settle statutory 

claims will wish to conclude a formal settlement 

agreement complying with the relevant statutory 

requirements as described in detail below.

4.5  What remedies are available to employees 
in successful discrimination claims?

If a discrimination claim brought in the Employment 

Tribunal is successful, the Employment Tribunal can:

 – make a declaration of the rights of the parties;

 – make an order that the employer pay compensation 

to the claimant; and/or

 – make a recommendation relating to the individual 

complainant.

The amount of compensation that can be awarded is 

based on actual and anticipated financial loss and is 

uncapped. Compensation can also be awarded for injury 

to feelings, personal injury and aggravated damages. 

4.6  Do “atypical” workers (such as those 
working part-time, on a fixed-term contract 
or as a temporary agency worker) have any 
additional protection?

It is unlawful to discriminate against part-time workers on 

the grounds of their part-time status by treating them less 

favourably than their comparable full-time colleagues 

unless the treatment is objectively justified. For example, 

it could be unlawful to exclude a part-time employee from 

a bonus scheme or from free or subsidised gym 

membership. A provision relating to part-time workers 

may put women at a disadvantage compared to men, 

thereby amounting to indirect sex discrimination. Again, 

the objective justification defence can apply in these 

circumstances.

It is also unlawful to discriminate against fixed-term 

employees on the grounds that the employee is a fixed-

term employee, by treating them less favourably than 

permanent employees, unless the treatment is objectively 

justified. For example, it could be unlawful to deny a fixed 

term employee access to training. In addition, after four 

years, if the fixed-term contract is renewed it takes effect 

as a permanent contract, unless the employer can 

objectively justify a further fixed term contract, or the 

period of four years has been extended under an 

applicable workforce agreement or collective agreement. 

Temporary workers who are provided to a business by an 

agency to work for an “end user” client have the right, 

from the first day of their assignment, to access to 
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collective facilities and to information about employment 

vacancies. After 12 weeks working for the same end-user 

client, agency workers have the right to the same pay and 

other basic working conditions as equivalent 

permanent staff. 

4.7  Is it just employees who are protected 
from discrimination?

In addition to those who qualify as employees, a number 

of other categories of individual are protected from 

discrimination at work including job applicants, workers, 

contract workers supplied by an agency and partners in 

partnerships including LLPs. Ex-employees are protected 

from unlawful victimisation.

5 Maternity and family leave rights

5.1 How long does maternity leave last?

Employees are entitled to up to 52 weeks’ maternity leave. 

This is made up of Ordinary Maternity Leave (OML) and 

Additional Maternity Leave (AML). Employees must take 

compulsory maternity leave for a minimum of two weeks 

(or four weeks if working in a factory), starting on the day 

of childbirth.

OML is a period of up to 26 weeks’ leave, available to 

employees who give birth and comply with the relevant 

notification requirements.

AML follows after OML and lasts up to a further 26 weeks, 

and all employees who qualify for OML automatically 

qualify for AML.

5.2  What rights, including rights to pay and 
benefits, does a woman have during  
maternity leave?

Employees receive statutory maternity pay from the 

employer for up to 39 weeks, provided they have been 

continuously employed for at least 26 weeks by the end of 

the 15th week before the expected week of childbirth.

Statutory maternity pay is payable at 90% of the 

employee’s normal weekly earnings for the first six weeks. 

For the remaining 33 weeks, the rate is either at the level 

of the employee’s normal weekly earnings, or the 

prescribed rate as set by the Government each tax year, 

whichever of those is the lower. The current rate is 

£145.18 per week. The remaining 13 weeks of maternity 

leave are unpaid.

All contractual benefits other than remuneration (such as 

annual leave or health club membership) will continue 

during OML and AML.

A woman is protected from dismissal, detriment or 

discrimination by reason of her pregnancy or 

maternity leave.

In the case of redundancy, an employee on maternity 

leave must be offered any available suitable employment 

in priority to any other affected employee who is not on 

maternity leave.

5.3  What rights does a woman have upon her 
return to work from maternity leave?

If a woman returns to work during or immediately after 

OML, she has the right to return to the same job. If a 

woman returns to work during or after AML or after OML 

followed by a period of parental leave, she has the right to 

return to the same job or, if that is not reasonably 

practicable, a suitable alternative job.

Any employee with at least 26 weeks’ continuous service 

has the right to request flexible working for any reason. 

The employer may only refuse the request for one of eight 

prescribed statutory reasons. 

5.4  Do fathers have the right to take 
paternity leave?

Eligible employees are entitled to take one whole week or 

two consecutive weeks’ ordinary paternity leave within 

56 days of a child’s birth. To be eligible they must be the 

child’s father, or the mother’s spouse, civil partner or 

partner, and they must expect to have responsibility for 

the child’s upbringing.

There is no longer a right to additional paternity leave 

since the introduction of shared parental leave 

discussed below.
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5.5  What rights do employees have when they 
adopt a child?

The primary adopter of a child has rights to statutory 

adoption leave and statutory adoption pay. Statutory 

adoption leave is made up of up to 26 weeks of ordinary 

adoption leave and up to 26 weeks after that of additional 

adoption leave. Statutory adoption pay is currently at the 

rate of £145.18 per week. 

Statutory adoption pay is paid for up to 39 weeks. 

As with maternity leave an employee has the right to 

return to the same job with protection from dismissal 

relating to adoption leave.

Ordinary paternity leave applies in the same way for 

adoption as it does for the birth of a child for an employee 

who is not the primary adopter. 

5.6  Are there any other parental leave rights 
that employers have to observe?

Parents or adoptive parents can decide to curtail their 

statutory maternity or adoption leave and pay (or in some 

cases paternity leave or pay) and share a total of 

50 weeks’ shared parental leave and 37 weeks’ shared 

parental pay with their co-parent. Both parents can take 

leave at the same time under this regime and leave can 

be taken in one consecutive block (which the employer 

must approve) or in blocks of at least one week at a time 

(which the employer can in some cases reject). There are 

various notification requirements relating to shared 

parental leave.

Parents who have one year’s service and responsibility for 

a child have a statutory entitlement of up to 18 weeks’ 

unpaid parental leave per child. This leave can be taken 

up to the child’s 18th birthday, and must be used for the 

purpose of caring for the child. The leave must be taken 

in blocks at least a week. A maximum of four weeks’ 

parental leave can be taken per year.

Employees have the right to take reasonable unpaid time 

off work to deal with an emergency involving dependants 

such as injury, or care arrangements breaking down.

Whilst it is not a right confined to parents, as it applies to 

all employees, employees with 26 week’s continuous 

service have the right to request flexible working – in 

terms of hours, days and place of work – for any reason. 

Only one request can be made in each twelve month 

period. There are specific requirements to be followed in 

terms of the process for making a request and its being 

rejected and the employer may decline a request on one 

of eight specified grounds. These include matters such as 

the burden of additional costs, detrimental effect on ability 

to meet customer demand, inability to reorganise work 

among existing staff; and detrimental impact on quality or 

performance. Complaints of failure to follow the process 

are brought in the Employment Tribunal.

6 Termination of employment

6.1  Do employees have to be given notice of 
termination of their employment? How is  
the notice period determined?

Ideally, to ensure certainty, the requirement to give notice 

will be an express term of an employee’s contract of 

employment. Save where dismissal without notice is 

justified by reason of the employee’s gross misconduct or 

other breach of contract, if the employer does not give the 

period of notice set out in the contract, this will be in 

breach of contract. 

If the employee does not have a written contract or there 

is no notice clause in the individual’s employment 

contract, the notice which the employer must give to 

terminate the individual’s employment will be the period

implied by way of “reasonable notice”. When determining 

what is reasonable, the court will consider all the 

circumstances of the case, for example the nature of 

employment, the employee’s seniority and the notice 

entitlements of comparable employees.

Regardless of the terms of the employment contract, 

employers are required to give the statutory minimum 

notice required by the applicable legislation and this will 

override any lesser period stated in the employment 

contract. Statutory notice entitlements are as follows:

 – an employee who has been employed for less than 

one month must be given reasonable notice;

 – an employee who has been employed for more than 

one month but less than two years is entitled to at 

least one week’s notice; and
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 – where an employee has been employed for more than 

two years, the individual is entitled to one week’s 

notice for each continuous year of employment up to 

a maximum of 12 weeks’ notice after 12 years’ 

completed service. 

An employee is able to waive notice or accept a shorter 

notice if agreed between the employer and the employee. 

In addition, if the employment contract permits, an 

employer may make a payment in lieu of notice rather 

than requiring the employee to work his or her 

notice period. 

6.2  Can employers require employees to serve 
a period of “garden leave” during their 
notice period when the employee remains 
employed but does not have to 
attend work?

An employer can require an employee to serve a period of 

“garden leave” if they want to protect their business by 

stopping the employee from performing their duties, or by 

limiting or stopping contact with clients or colleagues. 

Ideally this will be permitted by an express provision in the 

employee’s contract of employment. Otherwise there is a 

risk that by placing the individual on garden leave the 

employer will be in breach of contract. 

6.3  What protection do employees have 
against dismissal? In what circumstances 
is an employee treated as being 
dismissed? Is consent from a third party 
required before an employer can dismiss?

If an employee is dismissed in breach of contract, the 

employee may bring a contractual damages claim for 

wrongful dismissal. 

In addition, employees with more than two years’ 

continuous employment have the right not to be unfairly 

dismissed. To defend an unfair dismissal claim the 

employer must have a potentially fair reason for 

dismissing the individual, such as redundancy, must 

follow a fair dismissal procedure (as discussed below) and 

the decision must be fair in accordance with the 

applicable statutory tests described below. 

In certain circumstances, the employer’s actions can be 

such that the employee can resign and claim constructive 

dismissal. This may be because the employer has 

breached the express terms of the individual’s 

employment contract or breached an implied term, such 

as the duty to maintain mutual trust and confidence. 

An employee who is constructively dismissed may as a 

result be able to bring a wrongful dismissal, unfair 

dismissal or discrimination claim depending on the 

circumstances.

There is no requirement to obtain the consent of a third 

party before dismissing an employee but the individual 

conducting the dismissal must have the authority of the 

employer to take that step.

6.4  Are there any categories of employees 
which enjoy specific protection against 
dismissal?

In certain circumstances a dismissal is deemed to be 

automatically unfair. Dismissal, in addition to potential 

claims for wrongful dismissal and unfair dismissal 

depending on the circumstances, is automatically unfair 

where the reason or principal reason for dismissal relates to:

 – pregnancy, childbirth or statutory maternity leave, 

statutory paternity leave, statutory adoption leave, 

parental leave or dependent care leave;

 – a health and safety reason;

 – a reason connected with rights under the Working 

Time Regulations 1998;

 – performing functions as an employee representative 

on a business transfer or collective redundancy;

 – making a protected disclosure (whistleblowing);

 – an application for flexible working;

 – trade union membership or non-membership, or 

participation in trade union activities; or

 – for taking part in protected industrial action. 

There is no qualifying period of service in most 

automatically unfair dismissal cases. 

6.5  When will an employer be entitled to 
dismiss for: 1) reasons related to the 
individual employee or 2) business related 
reasons? Are employees entitled to 
compensation on dismissal and if so how 
is compensation calculated?

An employer may dismiss an employee in accordance 

with the terms of the individual’s employment i.e. save in 

cases of gross misconduct or where otherwise permitted 

by the terms of the contract, with the correct 

notice period. 
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If an employee who is dismissed has more than two years’ 

continuous service the individual may be able to claim 

unfair dismissal. To defend this claim the employer must 

show that the dismissal is fair. 

There are five potentially fair reasons for dismissal, some 

of which relate to the individual employee (e.g. conduct) 

and some of which are business related (e.g. 

redundancy). These are as follows:

 – the employee’s capability or qualifications for 

performing work of the kind which that employee was 

employed to do;

 – the employee’s conduct, which for example, can 

include a single act of serious misconduct, such as 

theft, dishonesty or violence at work, or a series of 

acts that are less serious;

 – redundancy;

 – that the employee cannot continue to work in their 

position without contravening a duty or restriction 

imposed by law; or

 – “some other substantial reason” of a kind such as to 

justify the dismissal of an employee holding the 

position which the employee held. 

Once the employer has established a potentially fair 

reason for the dismissal the Employment Tribunal must 

then decide if the employer acted reasonably in 

dismissing the employee for that reason. 

The determination of whether a decision is fair:

 – depends on whether in the circumstances (including 

the size and administrative resources of the 

employer’s undertaking) the employer acted 

reasonably or unreasonably in treating it as a 

sufficient reason for dismissing the employee; and

 – shall be determined in accordance with equity and 

the substantial merits of the case. 

For a dismissal to be fair the employer must conduct a fair 

procedure before dismissing, the detail of which will 

depend on the reason for dismissal and the specific 

circumstances as discussed below. 

An employee with less than two years’ service is not 

entitled to claim unfair dismissal save in the cases 

described above where dismissal is automatically unfair. 

On dismissal, save where lawfully dismissed without 

notice, an employee is entitled to work or receive payment 

in lieu of his or her notice period and payment for any 

accrued but untaken holiday.

In addition, if the employee is made redundant and has 

more than two years’ service, the individual will be entitled 

to a statutory redundancy payment calculated on the 

basis on length of service, age and weekly pay (capped at 

£508). The statutory formula for calculating the statutory 

redundancy payment is as follows:

 – One and a half weeks’ pay for each complete year of 

service in which the employee was aged 41 or over at 

the beginning of the year.

 – One week’s pay for each complete year of service in 

which the employee was aged 22-40 at the beginning 

of the year.

 – Half a week’s pay for each complete year of service in 

which the employee was under the age of 22 for any 

part of the year.

The current maximum is £15,240 and it is increased 

annually.

Compensation for unfair dismissal is discussed below.

6.6  Are there any specific procedures that an 
employer has to follow in relation to  
individual dismissals?

As set out above, in order to dismiss an employee fairly, 

an employer is required to follow a fair procedure. The 

appropriate procedure will depend on the reason for 

the dismissal.

For example, in a redundancy situation, a fair procedure 

requires fair selection of the employees who are to be 

made redundant, consultation with the employees before 

a final decision is made, and consideration of alternatives 

to redundancy including whether the employer has any 

suitable vacancies.

In a conduct situation the employer should follow best 

practice guidance in the Acas Code of Practice on 

Disciplinary and Grievance Procedures. The Employment 

Tribunal can increase or decrease any compensation 

awarded for unfair dismissal by up to 25% if either the 

employer or the employee has unreasonably failed to 

comply with the Acas Code. 

In accordance with the Acas Code, an employer 

considering a case of alleged misconduct or poor 

performance should:

 – investigate the issues to establish the facts of the case 

and gather any evidence;
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 – inform the employee of the issues in writing – this 

notification should contain sufficient information 

about the misconduct or poor performance to enable 

the employee to prepare an answer to the case;

 – conduct a disciplinary hearing or meeting with the 

employee and allow the employee to be accompanied 

to the meeting; and

 – inform the employee of the decision in writing and 

include a right of appeal. 

In relation to poor performance dismissals, the employee 

must usually be given the chance to improve and be 

placed on a performance improvement plan which 

identifies the performance failing, the improvements 

required and a timescale for such improvement. 

For misconduct dismissals, there must usually be a 

pattern of similar behaviour which continues after the 

employer has given a warning, or misconduct which is 

serious enough to warrant dismissal without prior warning.

Employees have the right to be accompanied to a 

disciplinary or grievance hearing by a colleague or trade 

union official. Failure to allow this may affect the fairness 

of a dismissal and lead to an award of two weeks’ pay.

6.7  What claims can an employee bring if he 
or she is dismissed? What are the 
remedies for a successful claim?

If an Employment Tribunal finds that an employee was 

unfairly dismissed it may order reinstatement,  

re-engagement or compensation. It may also make an 

award for costs. 

In most cases an Employment Tribunal will order 

compensation. Reinstatement and re-engagement are 

rare. Compensation will usually include a basic award and 

a compensatory award. The basic award is calculated 

using a formula which takes account of age, length of 

service and the amount of a week’s pay (currently capped 

at £508) and is the same as a statutory redundancy 

payment. The basic award is not payable if the employee 

has already received a statutory redundancy payment.

The compensatory award is such amount that the 

Employment Tribunal believes is just and equitable based 

on the financial loss suffered by the employee as a result 

of the unfair dismissal. This may include loss of salary, 

benefits, and pension. The employee is however under a 

duty to mitigate this loss, for example by finding a 

new job. The compensatory award is capped at the lower 

of 52 weeks’ remuneration or the applicable statutory cap, 

which is currently £83,682. Compensation may be 

adjusted if the employee contributed to his or her own 

dismissal or an inadequate procedure made no difference 

to the end result.

If an employee can show he or she has been dismissed 

for a discriminatory reason or because of whistleblowing, 

compensation is uncapped.

An employee who is dismissed in breach of the terms of 

his or her employment contract may bring a contractual 

damages claim for wrongful dismissal. The measure of 

damages will be the amount required to put the employee 

in the position he or she would have been in if the 

contract had not been breached. In the Employment 

Tribunal a maximum of £25,000 may be awarded for a 

wrongful dismissal claim. This cap does not apply to a 

wrongful dismissal claim in the civil courts.

6.8  Can employers settle claims before or after 
they are initiated?

An employer can settle claims before or after they are 

initiated. In order to settle statutory claims, such as for 

unfair dismissal or discrimination, the employer and 

employee must use a formal settlement agreement, on 

which the employee must take independent legal advice. 

Contractual claims can be settled by a simple waiver.

Statutory and contractual claims may also be settled using 

the conciliation service Acas. Settlement can be agreed 

using Acas’ own settlement agreement (COT3). For an 

employee who wishes to bring an employment tribunal claim 

there is a period of mandatory conciliation facilitated by Acas 

before a claim can be commenced (see question 10.2).

6.9  Does an employer have any additional 
obligations where several employees’ 
employment contracts are terminated at 
the same time?

If an employer intends to dismiss as redundant 20 or 

more employees at one establishment within a period of 

90 days, the employer has the following duties:

 – to inform and consult appropriate representatives of 

the affected employees; and

 – to notify the Secretary of State of the proposed 

redundancies.
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Appropriate representatives will be representatives of a 

recognised trade union, or if no union is recognised, 

suitably appointed or elected employee representatives.

The employer must provide certain information to the 

representatives before commencing consultation, 

including:

 – the reasons for the proposed dismissals; 

 – the numbers and descriptions of the employees the 

employer proposes to dismiss;

 – the total number of employees of any such 

description employed by the employer at the 

establishment in question;

 – the proposed method of selecting employees who 

may be dismissed;

 – the proposed method of carrying out the dismissals, 

including type and length of procedure;

 – the proposed method of calculating the amount of 

any redundancy payments in addition to statutory 

redundancy;

 – ‘suitable information’ about its use of agency workers. 

The consultation process should include consultation with 

a view to reaching an agreement with the appropriate 

representatives on ways of avoiding the dismissals, 

reducing the number of employees to be dismissed, and 

mitigating the consequences of the dismissals. 

Where 20 – 99 employees are affected by redundancy 

proposals, the employer must consult with representatives 

for at least 30 days prior to the first dismissal. For 100 or 

more employees, this time period increases to 45 days.

This collective consultation is in addition to the individual 

consultation with affected employees which needs to take 

place, as described above, to avoid claims of unfair 

dismissal.

6.10  How do employees enforce their rights 
in relation to large-scale redundancies 
and what are the consequences if an 
employer fails to comply with its 
obligations?

An employee or an elected employee representative can 

bring a claim for a “protective award” for the employer’s 

failure to comply with its collective information and 

consultation obligations. If an employer fails to elect 

representatives properly, each employee can bring a claim 

in the Employment Tribunal. If representatives have been 

properly elected, only one of the representatives can bring 

a claim on behalf of all employees that they represent. 

The protective award is up to 90 days’ pay in respect of 

each affected employee.
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6.11  Can employees and employers agree to 
terminate the employment contract 
amicably? 

The employer and employee may agree to terminate the 

employment contract amicably. This is usually agreed 

without admission of liability, and negotiations about such 

an agreement are usually conducted on a “without 

prejudice” basis which essentially means that discussions 

about termination are off the record, until a settlement 

is agreed.

To ensure that the employee does not bring any claims 

against the employer following the termination of 

employment the parties may enter into a binding 

settlement agreement. This has to satisfy certain 

requirements in order to be effective in respect of 

statutory claims such as unfair dismissal or discrimination. 

For example, the agreement must specify the claims 

which are being settled, and the employee must take 

independent legal advice to the cost of which the 

employer will normally make a contribution. In the 

settlement agreement the employee will agree to waive 

any and all claims against the employer. In return, the 

employee will usually agree to a settlement payment and 

may agree other matters such as an agreed reference.

7  Protecting business interests 
following termination

7.1  What types of restriction can be placed on 
employees following termination?

The most common post-termination restrictive covenants 

deployed in employees’ contracts of employment are:

 – restrictions on setting up a competing business or 

working for a competitor;

 – restrictions on soliciting clients or customers;

 – restrictions on dealing with clients, customers 

and suppliers;

 – restrictions on poaching key employees; and 

 – protecting the employer’s trade secrets, confidential 

information and intellectual property rights. 
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7.2  When are restrictions on employees 
enforceable and for what period?

The starting point is that a contractual term that restricts 

an employee’s activities after termination of the 

individual’s employment is void because it is in restraint of 

trade and contrary to public policy. However restrictions 

are enforceable provided that they are no wider than 

reasonably necessary to protect the employer’s legitimate 

business interests. Legitimate business interests for these 

purposes are broadly trade secrets, trade connections and 

the stability of the employer’s workforce. 

Restrictions must be appropriately limited in duration and 

scope. Whether or not a particular restriction is reasonable 

will depend on the exact circumstances such as the role 

and seniority of each individual employee. So, for 

example, it would normally only be reasonable to prevent 

the employee from competing in the same type of 

business in which he or she worked for the former 

employer. It would normally only be reasonable to stop the 

employee from soliciting business from, or dealing with 

clients with whom the former employee had material 

dealings during a limited period (normally 12 months) 

prior to the termination of their employment. 

Whilst in exceptional circumstances restrictive covenants 

can be enforced for longer periods, the courts are 

generally reluctant to enforce restrictions for more than 

12 months after termination of employment and it is 

increasingly common for the duration of restrictive 

covenants to be reduced by any time the employee 

spends on garden leave.

7.3  Do employees have to be provided with 
financial compensation in return for 
restrictive covenants?

Employees do not need to be provided with ongoing 

financial compensation in return for restrictive covenants 

for those covenants to be enforceable. If existing 

covenants are changed or new ones introduced during 

employment, the employee should be given valuable 

consideration at the time of such change if those 

covenants are to have contractual effect.

7.4 How are restrictive covenants enforced?

If an employer suspects that a former employee is 

breaching restrictive covenants it has a variety of options. 

In the first instance, it may choose to write to the 

employee and seek an undertaking that he or she will 

observe and will not breach any restrictive covenants, and 

to disclose any breaches to date. Failing this, an employer 

can take steps to obtain an injunction in the civil courts to 

stop the employee from breaching the restrictive 

covenant. An employer can alternatively seek damages to 

compensate it for any financial loss resulting from any 

breaches that have already occurred. It can also seek an 

order for delivery-up of confidential information.

If an interim injunction is sought – to prevent further 

breaches of the relevant covenants pending a full trial of 

the issues of the enforceability of the covenant and 

whether it has been breached – the employer seeking to 

enforce the restrictive covenant will need to give a costs 

undertaking to compensate the former employee if it later 

transpires at a full hearing that the restrictions were 

unenforceable. At a full hearing, the court will look at 

whether the covenant was enforceable, whether the 

employee breached it, whether that breach caused the 

employer loss and how that loss should be assessed. 

Any restrictive covenants in an employee’s employment 

contract will cease to be binding if the employee is 

dismissed in breach of contract or constructively 

dismissed.
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8  Employee representation and 
industrial relations

8.1  What are the rules relating to trade union 
recognition?

Employees have the right to join an independent trade 

union as an individual member.

Employers can agree to voluntary recognition of a trade 

union in respect of the whole workforce or a particular 

part of its business. 

Where agreement on voluntary recognition cannot be 

reached or the employer refuses a request, the trade 

union may seek statutory recognition by following the 

statutory recognition procedure operated under the 

supervision of the Central Arbitration Committee (CAC) in 

respect of a defined “bargaining unit”. Subject to various 

threshold criteria and the relevant procedure being 

followed the CAC will award trade union recognition if it is 

satisfied that at least 10% of the workers in the union’s 

proposed bargaining unit are members of the union and 

that a majority of workers within the bargaining unit are 

likely to support recognition of that union. There are 

various processes for the CAC to verify such information 

and a ballot may be ordered to test support for 

recognition. Only one application in respect of a particular 

bargaining unit (or one that is similar) can be made every 

three years. There is also a specific process for 

derecognition of a trade union.

8.2 What rights do trade unions have?

Once a trade union has been recognised, the employer 

and the union may enter into a collective agreement 

covering matters on which the union and the employer 

will negotiate in respect of the employees covered by the 

collective agreement, for example, redundancy 

procedures, and pay and conditions. Recognition awarded 

under the statutory recognition procedures extends, in 

terms of its subject matter, only to pay, hours and 

holidays. Collective agreements are not usually legally 

enforceable although certain terms may be implied into 

employees’ contracts. Workers may be covered by a 

collective agreement even if they are not a member of a 

trade union if they belong to the relevant bargaining unit. 

Trade unions may also assist employees in other ways 

such as accompanying members to grievance and 

disciplinary meetings.

Once recognised, the trade union also has the right to be 

informed and consulted in some circumstances, such as 

on a business transfer and on collective redundancies. 

8.3  Are there any rules governing a trade 
union’s right to take industrial action?

Employees who take part in industrial action will normally be 

in breach of their employment contract and the employer 

may be able to sue the union for inducing breach of 

contract. However, the union will be protected from action 

by the employer if it complies with certain strict 

requirements. If those requirements are not met, the 

employer may have grounds to seek an injunction to stop 

the action going ahead, and may also be able to claim 

compensation for loss suffered by unlawful industrial action. 

These requirements were made more onerous by the 

Trade Union Act 2016. So for example, the notice of 

industrial action which the union is required to give to 

employers has been doubled from seven to 14 days, and 

if the employees vote successfully in favour of industrial 

action, the mandate to take the industrial action will now 

normally expire six months after the date of the ballot. 

Industrial action can only be called after a ballot 

conducted in accordance with various statutory 

requirements. Previously, industrial action required the 

backing of only a simple majority of those who actually 

voted. There is now a new requirement that at least 50% 

of those eligible to vote in a ballot for industrial action 

must do so as well as a majority of those voting. 

8.4  Are employers required to set up works 
councils? If so, what are the main rights 
and responsibilities of such bodies? How 
are works council representatives chosen/
appointed?

In general, employers may choose to set up a domestic 

works council but are not required to do so, unless there 

is an employee request and the requirements of the 
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relevant legislation are met under the Information and 

Consultation of Employees Regulations 2004. Employers 

with over 50 employees can be required to set up an 

information and consultation arrangement if at least 15 

employees or 10% of its employees (whichever is the 

higher) make a formal request. Negotiations then ensue to 

establish information and consultation arrangements to 

cover the employer’s whole workforce.

Larger employers may be required to set up a European 

Works Council under the Transnational Information and 

Consultation of Employees Regulations 1999. Essentially 

this applies to employers with at least 1000 employees 

overall in the EU and at least 150 employees in each of 

two member states. EWCs address transnational rather 

than domestic issues. 

8.5  In what circumstances will a works council 
have co-determination rights, so that an  
employer is unable to proceed until it has 
obtained works council agreement to  
proposals?

Works councils and other employee representative bodies 

do not have co-determination rights in the UK. 

8.6  How do the rights of trade unions and 
works councils interact?

In some circumstances, including collective redundancies 

reorganisation and business transfers to which the 

Transfer of Undertakings (Protection of Employment) 

Regulations (TUPE) apply, if there is a recognised trade 

union in respect of the affected employees or a group of 

them, the employer is obliged to provide information to 

and consult with that union rather than any other 

employee representatives or representative body.

8.7   Is the employer required to establish other 
representative bodies?

No, but employers are obliged to appoint employee 

representatives for collective redundancy or TUPE 

consultation where no recognised trade union or existing 

representatives are in place.

8.8  Are employees entitled to representation 
at board level?

There is no legal right for workers to have any 

representation at board level. 

9 Business sales

9.1  On a business sale (either a share sale or 
asset transfer) do employees automatically 
transfer to the buyer?

On a share sale, employees’ contracts are not affected. 

They remain employees of the same entity as all that 

changes is ownership of the shares in the employer. 

An asset transfer may constitute a transfer of a business 

or part of a business for the purposes of the Transfer of 

Undertakings (Protection of Employment) Regulations 

2006 (TUPE). TUPE does not apply to simple transfers of 

assets that do not amount to the transfer of a business. 

On a TUPE transfer the employees assigned to the 

relevant undertaking or part thereof will transfer from the 

current employer (the ‘transferor’) to the purchaser of the 

undertaking in questions (the ‘transferee’). 

Where a business engages a contractor to provide 

services on its behalf, changes that contractor, or 

terminates its arrangements with the contractor and 

brings the services back in house, employees may also 

transfer under TUPE to the new provider of the service by 

way of a service provision change. For there to be a 

service provision change the relevant activities must 

remain essentially the same, must relate to the supply of 

services rather than goods, must not be awarded on a 

short term basis and must have been conducted by an 

“organised grouping of employees” whose principal 

purpose was carrying out those activities. 

9.2  What employee rights transfer on a 
business sale? How does a business sale 
affect collective agreements?

Where TUPE applies by way of a business transfer or 

service provision change, the contracts of employment of 

the employees who are assigned to that business or 

service transfer automatically to the transferee. Employees 
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transfer on their existing terms and conditions (save in 

relation to certain pension benefits) and their continuous 

employment is unbroken. The transferee takes on all the 

transferor’s rights, powers, duties and liabilities under or in 

connection with the employment contracts concerned. 

Changes may only be made to employees’ terms and 

conditions of employment in limited circumstances.

The transferee will inherit any applicable collective 

agreements and variations to the collective agreement are 

permitted after one year following the transfer, provided 

that the revised terms are no less favourable overall. 

9.3  Are there any information and consultation 
rights on a business sale? How long does 
the process typically take and what are the 
sanctions for failing to inform and 
consult?

TUPE requires both the transferor and the transferee to 

provide specified information to appropriate 

representatives of any of their respective employees who 

will be affected by the transfer. This must be done long 

enough before a relevant transfer to enable the employer 

to consult with the representatives, with a view to reaching 

agreement, in relation to any “measures” which are 

proposed by the transferee. Measures include, for example 

a change to any work duties or patterns or a change in 

benefits provider. 

If there is a recognised trade union the employer must 

deal with that union. If there is no recognised trade union, 

then employee representatives should be elected. Micro 

businesses, those with fewer than ten employees, are 

allowed to inform and consult with employees directly.

The information to be provided is:

 – the fact of the transfer, the date (or proposed date) 

when it is to take place and the reasons for it;

 – the legal, economic and social implications of the 

transfer for the affected employees;

 – the measures which the employer envisages it will 

take in connection with the transfer in relation to “any 

affected employees” or, if no measures are to be 

taken, that fact; and

 – information on agency workers engaged by the 

transferor (although they will not transfer 

under TUPE).

There is no minimum period of consultation. The length of 

the consultation required will depend on the 

circumstances. 

The penalty for failure to comply with these information 

and consultation requirements is a protective award of up 

to 13 weeks’ pay per affected employee. Liability to meet 

any award made in this regard is joint of TUPE and several 

on the part of the transferor and the transferee.

The transferor must also provide certain prescribed 

“employee liability information” (ELI) to the transferee at 

least 28 days prior to the transfer including:

 – the identity and age of each transferring employee;

 – their statutory written particulars of employment;

 – information about any grievance or disciplinary action 

taken against a transferring employee in the previous 

two years; 

 – information about any Employment Tribunal or court 

action which has been brought in the two years prior 

to the transfer or which the transferor has reasonable 

grounds to believe will be brought; and

 – information about any collective agreements which will 

transfer to the transferee.

If ELI is not provided as required, the transferee may bring 

a claim against the transferor for any consequential loss 

subject to a minimum of at least £500 per employee in 

respect of whom such information was not provided 

(unless the Employment Tribunal considers that it is not 

just and equitable to do so).

9.4  Can employees be dismissed in connection 
with a business sale?

An employee with at least two years’ service may be able 

to claim an unfair dismissal where TUPE applies. 

Dismissals for which the sole or principal reason is the 

TUPE transfer are automatically unfair unless the employer 

can demonstrate an economic, technical or organizational 

reason entailing a change in the workforce (ETO reason) 

for the dismissal such as redundancy. If there is an ETO 

reason for dismissal then the fairness of a dismissal is 

assessed for its fairness on the usual principles 

described above. 
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9.5  Are employers free to change terms and 
conditions of employment in connection 
with a business sale?

An employer cannot change the terms and conditions of 

employment to the detriment of the employee in 

connection with a business sale or service provision 

change falling within TUPE except where:

 – the reason for the change is an ETO reason. A change 

to the employees’ place of work is specifically 

identified as being a valid ETO reason;

 – the terms of the employee’s contract permit that 

particular change;

 – the terms being changed are incorporated from a 

collective agreement provided that the change takes 

place more than a year after the transfer and that the 

changed terms when considered together are no less 

favourable to the employee than the old terms;

 – the business is in an insolvency situation in which 

case changes to terms and conditions are permitted 

subject to various conditions.

Where the transferee cannot offer the employee the same 

terms and conditions, it must offer a substantially 

equivalent benefit.

10 Court practice and procedure

10.1  Which courts or tribunals have 
jurisdiction to hear employment-related 
complaints and what is their 
composition?

Employment Tribunals have jurisdiction to hear claims 

relating to breaches of statutory employment rights and for 

breach of contract claims arising on termination subject to 

a £25,000 limit on such contract claims. 

In many cases, including cases of unfair dismissal, breach 

of contract and unlawful deductions from wages, a 

qualified Employment Judge will usually sit alone to 

determine the claim. In cases involving discrimination and 

whistleblowing complaints, the Employment Tribunal will 

consist of a panel of three. The panel will consist of a 

qualified Employment Judge, a lay member from an 

employee background (such as a trade union 

representative) and a lay member from an employer 

background (such as an HR specialist).

Claims for breach of contract damages can also be 

brought in the civil courts where there is no £25,000 cap 

on the damages recoverable. Injunction claims relating to 

restrictive covenants are brought in the High Court.

10.2  What procedure applies to employment-
related complaints? Is conciliation 
mandatory before a complaint can 
proceed?

Before bringing an Employment Tribunal claim a claimant 

must participate in the Acas early conciliation process. 

Acas is a neutral body which aims to facilitate settlement 

between the potential claimant and potential respondent. 

After the potential claimant contacts Acas, if the claimant 

agrees, an Acas officer will contact the potential 

respondent and attempt to promote settlement within one 

month from the date of the claimant’s initial contact with 

Acas. This time period can be extended once, by up to 

14 days. If no settlement is reached, Acas will issue an 

Early Conciliation Certificate (EC Certificate) containing an 

early conciliation number which enables the potential 

claimant to lodge their claim at the Employment Tribunal. 

After the early conciliation period has finished, there is no 

obligation on the claimant to lodge a claim at the 

Employment Tribunal, but if they do decide to proceed, 

there are certain time limits, which vary depending on the 

type of claim. For example, for a discrimination claim, the 
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time limit is three months from the date of the incident 

which is the subject of the claim. While the rules are 

complex, the Early Conciliation process can extend the 

applicable time limit. 

A claimant lodges a claim by setting out details in an 

Employment Tribunal claim form (ET1) which must be 

lodged with the Tribunal. The form must contain certain 

specified information. 

If accepted, the Tribunal will send a copy of the ET1 to the 

respondent. The respondent must then indicate whether it 

wishes to defend the claim and the grounds on which it 

disputes the claim using an Employment Tribunal 

response form (ET3).

Once the ET3 is accepted, the claim will proceed to the 

sift stage. At the sift stage an Employment Judge will 

consider the claim and the response and decide from 

the papers:

 – whether the claim or response should be struck out, 

either in full or in part, because it has no reasonable 

prospect of success; 

 – whether the claim should be struck out, either in full or 

in part, because it does not contain complaints within 

the jurisdiction of the Employment Tribunal; and

 – whether the case should proceed, and the case 

management directions which should be set prior to a 

final hearing. 

Case management directions are usually set by the 

Tribunal automatically in relation to more straightforward 

complaints such as unfair dismissal. For discrimination or 

whistleblowing complaints, a preliminary hearing is usually 

set to discuss case management and any other 

preliminary issues.

Typical case management directions include the 

disclosure of relevant documents, preparation of a hearing 

bundle, preparation and exchange of witness statements 

and agreeing a list of issues which need to be determined 

by the Employment Tribunal at a final hearing.

10.3  How long do employment-related 
complaints typically take to be decided?

There is no minimum or maximum time for the 

proceedings to be dealt with. It depends on how busy 

each Employment Tribunal is. 

10.4  Is it possible to appeal against a first 
instance decision and if so, how long do 
such appeals usually take?

A party can only appeal against a first instance 

Employment Tribunal decision to the Employment Appeal 

Tribunal (EAT) on the basis that the Employment 

Tribunal’s decision was perverse or was based on an error 

of law. A party cannot appeal a decision simply because 

they are not happy with it. 

A party who wishes to appeal on a point of law must lodge 

a Notice of Appeal with attachments within 42 days. It will 

take several months for the EAT to consider the issues 

and reach a decision after a hearing.

For cases disputing key areas of law, a decision of the EAT 

can also be appealed to the Court of Appeal and 

ultimately the Supreme Court. Questions of EU law can be 

referred to the Court of Justice of the European Union. 

This process can take a considerable period of time.
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