
2019/2

bb-Arbitra
Belgian Review of Arbitration
Revue belge de l’Arbitrage
Belgisch Tijdschrift voor Arbitrage
Belgische Zeitschrift für Schiedsgerichtsbarkeit



Table of Contents/Sommaire/ 
Inhoudstafel/Inhaltsverzeichnis

Editorial .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  295
Jean-François Tossens & Annet van Hooft

Articles/Doctrine/Rechtsleer/Aufsätze
La Cour européenne des droits de l’homme et l’arbitrage .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 299

Jean-Paul Costa

The Court of Justice of the European Union and International 
Arbitration .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 309

Jacob Grierson

The Role of the Austrian Supreme Court in setting aside and challenge 
proceedings .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 331

Christian Aschauer & Matthias Neumayr

Arbitrage en de Hoogste Belgische Gerechtshoven (1904-2019) .  .  .  .  .  .  .  . 349
Herman Verbist & Luc Demeyere

La Cour de cassation française et l’arbitrage . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 439
Dominique Hascher	

Ensuring a predictable Arbitration Framework – The German 
Courts Take on Three Key Provisions of German Arbitration Law  .  .  .  .  .  .  . 451

Jan K. Schaefer	

The Role of the Swedish Supreme Court in International Arbitration .  .  .  .  469
Joel Dahlquist Cullborg	

Swiss Federal Supreme Court International Arbitration Case Law . .  .  .  .  .  .  483
Laurent Hirsch

The UK Supreme Court and International Commercial Arbitration . .  .  .  . 501
Jan Kleinheisterkamp & Shaurya Upadhyay

The U.S. Supreme Court and Arbitration . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 521
Erica Stein & David L. Attanasio

The Brazilian (friendly) experience .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 541
Marcelo Roberto Ferro



L’arbitrage OHADA, un instrument de sécurisation des  
investissements en Afrique .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 571

Véronique Goncalves

Supreme Courts and Arbitration: China .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 587
Kun Fan

Hong Kong Courts: International Arbitration law in the making  .  .  .  .  .  .  .  .  .  615
Chiann Bao

Case Law of the Supreme Court of Singapore in the Field of Arbitration  .  .  629
Michael Hwang & Yin Wai Chan





b-Arbitra 2019/2� Wolters Kluwer

Editorial
Jean-François Tossens

Maître de conférences invité à l’Université catholique de Louvain
Member of the Brussels Bar
(Tossens Goldman Gonne)

Annet van Hooft
Member of the Rotterdam, New York and Paris Bars

(van Hooft Legal)

To mark the 50th anniversary of the CEPANI, we are pleased to present you 
with this special issue of b-Arbitra, devoted to Supreme Courts and Arbitra-
tion.
We are grateful to the eminent specialists who have agreed to deliver, for 
their respective jurisdictions, comprehensive reports of the Supreme Courts’ 
rulings in arbitration matters. Their overviews cover 15 selected jurisdictions 
from four continents: for Europe, the review covers the Court of Human 
Rights (by Jean-Paul Costa), the European Court of Justice of the European 
Union (by Jacob Grierson) and 7 national jurisdictions i.e. Austria (by Chris-
tian Aschauer and Matthias Neumayr), Belgium (by Herman Verbist and Luc 
Demeyere), France (by Dominique Hascher), Germany (by Jan K. Schaefer), 
Sweden (by Joel Dahlquist Cullborg), Switzerland (by Laurent Hirsch) and 
the United Kingdom (by Jan Kleinheisterkamp & Shaurya Upadhyay); from 
the Americas, we have contributions for the United States (by Erica Stein and 
David L. Attanasio) and for Brazil (by Marcelo Roberto Ferro); for Africa, 
we have a contribution from Veronique Goncalves on OHADA Arbitration; 
Asia is represented by contributions on mainland China (by Kun Fan) and 
Hong Kong (by Chiann Bao) and on Singapore (by Michael Hwang and Yin 
Wai Chan).
This overview offers, through the highest courts’ eyes, a unique and up to 
date comparative account of many essential concepts of the law and practice 
of international arbitration. As several authors have pointed out, if Supreme 
Courts’ decisions in arbitration matters are generally scarce (in Belgium 62 
decisions have been identified over more than a century), they also deal with 
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issues of critical importance. Even the most experienced international arbitra-
tion practitioner will acquire, through this rich study, a new insight into pre-
sumably well-known issues and will discover less classic debates. You may, for 
instance, have never come across the question of whether arbitrators should 
be treated as employees. You will be pleased to know the answer that was 
given to such a question by the UK Supreme Court in its Jivraj v Hashwani 
decision. You will also acquire a better grasp of the relativity and of the sub-
tleties of more traditional concepts. The U.S. Supreme Court approach to the 
recognition of the validity, and to the enforcement, of the arbitration agree-
ment is an interesting example. The views as to who should decide whether 
an arbitral tribunal has jurisdiction to hear the case are not always as straight-
forward as we might imagine from our continental European perspective.
This review is also a powerful reminder of the fact that international arbitra-
tion would not have flourished to the extent that we have been enjoying in 
recent decades without the support of these Supreme Courts. Such support is 
equally as important as the support to be expected from national legislation. 
We are for instance helpfully reminded by Dr. Hascher that until the Gosset 
decision of 1963, arbitration had been virtually extinct in France for the 
past 120 years due to the very strict conditions imposed on it by the Prunier 
decision of 1843. In 50 years the jurisprudence of the French Supreme Court 
has evolved from one where arbitration was almost non-existent to one that 
recognises an international arbitral order as producing decisions of interna-
tional justice, not belonging to any particular jurisdiction and potentially en-
forceable even when annulled by a court at the place of arbitration, such as 
the French Supreme Court decided in the Putrabali case in 2007.
Needless to say, the success of arbitration has been and remains heavily 
dependent on the court system’s support. And such support does not consist 
and shall never consist in the mere application of the law, even when such law 
is a modern arbitration law inspired by the UNCITRAL Model Law. As Erica 
Stein and David L. Attanasio rightly put it, “the problem in its (the Court) 
decision-making is that not every future problem looks just like the past. But 
the solution to these problems will depend crucially on the relative emphasis 
placed on the different policies,…”. This is the word: policy. We must be aware 
that in arbitration matters as in most matters, legal solutions are the product 
of a policy, as much as of a statutory rule.
The following reports confirm that arbitration has been the beneficiary over 
recent decades, throughout the world, of a widely pro-arbitration policy of 
the Supreme Courts. Such policy still prevails today. Yet, as we are aware, 
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the arbitration-friendly environment that has become familiar to us is facing 
today new challenges. Flashing alerts have not been ignored by our contribu-
tors. It is sometimes fashionable nowadays to convey a negative image of ar-
bitration, perceived as a justice for the privileged. An extensive application of 
statutory provisions restricting the right to resort to arbitration (such as Ar-
ticle 2061 of the French civil code), even in commercial matters, occasionally 
receives political support. In France, the administrative jurisdiction has made 
an adverse intrusion into arbitration law, on behalf of the interest of the State, 
of which the French Supreme Court would allegedly be insufficiently protec-
tive. There are persistent suspicions that arbitration may not always incorpo-
rate all the guarantees of an equitable and fair trial. These suspicions have in  
particular been echoed in sport arbitration cases. In the Mutu and Pechstein v 
Switzerland decision of October 2018, the European Court of Human Rights 
has sanctioned a TAS (Tribunal Arbitral du Sport de Lausanne) decision for a 
violation of Article 6, § 1 of the European Convention. If, as J.P. Costa puts it, 
the European Court has granted the TAS a “certificate of compatibility” with 
the Convention, the Court has also affirmed its right to cast a critical look 
on the functioning of the arbitral tribunal, and its composition. Depending 
on the underlying policy, such reinforced control can either be a reasonable 
safeguard of essential principles or turn into an intrusion into the functioning 
of arbitral tribunals that would constitute a handicap to the attractiveness 
and reliability of arbitration. But the most frontal attack against arbitration in 
recent years has probably come from the Achmea decision of the European 
Court of Justice that literally prohibits the Member States from resorting to 
investment arbitration in matters ruled by the European treaty.
As a conclusion, this overview of the Supreme Courts and Arbitration is not 
just a remarkable compilation of helpful information. It also casts light on the 
challenges with which the arbitration world of today is confronted and on the 
importance of the courts and their policies in addressing such challenges. It is 
a strong call to the arbitration community for constant vigilance and for en-
hanced creativity in finding the right answers to criticism and in safeguarding 
the image of arbitration.
The first 50 years of the CEPANI have been marked by a steady development 
of arbitration-friendly support from the Courts. We must act and think pro-
actively to ensure that such a conclusion remains valid for the next 50 years. 
In the meantime, we wish you excellent and stimulating reading.

Editorial
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La Cour européenne des droits de l’homme 
et l’arbitrage

Jean-Paul Costa
Conseiller d’État honoraire, ancien Président de la Cour européenne des droits de  

l’homme (Cour eur. D.H.), Président de la Fondation René Cassin, arbitre du Tribunal  
arbitral du sport

Résumé 
La Cour européenne des droits de l’homme est une juridiction internationale 
créée en 1950 sous l’égide du Conseil de l’Europe. Elle applique la Convention eu-
ropéenne des droits de l’homme, un traité qui oblige les États parties (47), sous le 
contrôle juridictionnel de la Cour, à respecter les droits et libertés énoncés dans ce 
texte. L’un d’eux est le droit au procès équitable. Même si l’arbitrage n’était pas visé 
en tant que tel par la Convention, la jurisprudence de la Cour, qui est analysée dans 
cette contribution, a progressivement étendu son application à l’arbitrage ; celui-ci 
doit donc respecter les règles essentielles du procès équitable. Il est probable qu’à 
l’avenir l’arbitrage se développera mais qu’il s’autodisciplinera pour éviter le risque 
d’annulation des sentences. 

Summary
The European Court of Human rights is an international Court, created in 1950 un-
der the aegis of the Council of Europe. The Court applies the European Convention 
on Human rights, a Treaty which obliges the 47 member States, under its judicial 
review, to respect the rights and liberties enumerated in the Convention. One of 
them is the right to a fair trial. Even if Arbitration as such was not considered by 
the text, the Court’s case-law, which is analysed in this article, has progressively ex-
tended the application of the Convention to Arbitration, which ought to abide by 
the essential rules of a fair trial. In the future, it is more likely that Arbitration will 
develop; but it will have to self-discipline itself in order to avoid the risk of its awards 
being quashed.
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I.	 Introduction
1.  La Cour européenne des droits de l’homme est une juridiction internatio-
nale de grande importance. Elle a été créée par la Convention de sauvegarde 
des droits de l’homme (« la Convention »), un traité élaboré dans le cadre du 
Conseil de l’Europe et signé à Rome le 4 novembre 1950.
La Convention, inspirée par la Déclaration universelle des droits de l’homme1, 
énumère les principaux droits et libertés que s’engagent à respecter les États liés 
par la Convention (au nombre de dix à l’origine et de quarante-sept actuelle-
ment : il s’agit de la « grande Europe »2). Elle a aussi conçu un système de pro-
tection, confié à la Commission européenne des droits de l’homme3, et surtout à 
la Cour européenne des droits de l’homme, qui siège à Strasbourg (« la Cour »)4.
L’objet de cette contribution est d’étudier comment et dans quelle mesure la 
Convention, telle qu’interprétée par la jurisprudence de la Cour5, s’applique 
à l’arbitrage.
On va d’abord rappeler les bases juridiques, c’est-à-dire les textes appli-
cables  (II), puis on développera l’étude de la jurisprudence évolutive de la 
Cour (III), enfin on fera une synthèse (actuelle et prospective) de l’applicabi
lité à l’arbitrage des règles de la Convention (IV).

II.	 Les bases juridiques
2.  Il faut d’abord savoir que la Convention est un texte contraignant. Plu-
sieurs articles (entre autres) de la Convention conviennent d’être cités à cet 
égard :
Article  1er  : «  Les Hautes Parties contractantes reconnaissent à toute per-
sonne relevant de leur juridiction les droits et libertés définis au titre I de la 
Convention ».

1	 Ce texte a été voté le 10 décembre 1948 à Paris par l’Assemblée générale des Nations Unies (l’ONU). Il a 
été élaboré par la Commission des droits de l’homme de l’ONU, présidée par Eleanor Roosevelt – la veuve 
du Président des États-Unis Franklin Roosevelt ; un des principaux rédacteurs de la Déclaration fut René 
Cassin (1887-1976, Président de la Cour eur. D.H. de 1965 à 1968 et Prix Nobel de la Paix 1968), qui en 1969 
créa l’Institut international des droits de l’homme de Strasbourg, devenu en décembre 2015 la Fondation 
René Cassin.

2	 L’Europe de l’Union européenne, elle, regroupe 28 États, et potentiellement 27 à cause du Brexit.
3	 Qui a disparu en 1999 du fait de l’entrée en vigueur du Protocole n° 11 à la Convention.
4	 Comme la Commission, la Cour a son siège à Strasbourg.
5	 L’article 32 de la Convention donne à la Cour une large compétence d’interprétation de la Convention et de 

ses protocoles.
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Article  19  : «  Afin d’assurer le respect des engagements résultant pour les 
Hautes Parties contractantes de la présente Convention et de ses protocoles, 
il est institué une Cour européenne des droits de l’homme… Elle fonctionne 
de manière permanente. »
Article 46  : « 1. Les Hautes Parties contractantes s’engagent à se conformer 
aux arrêts définitifs de la Cour dans les litiges auxquelles elles sont parties. 
2. L’arrêt définitif de la Cour est transmis au Comité des Ministres6 qui en 
surveille l’exécution… »
3.   C’est donc une juridiction supranationale  ; elle rend des jugements qui 
ont force de chose jugée et sont exécutoires. C’est tout à fait remarquable 
surtout quand on pense que ce mécanisme de protection a été conçu et mis 
en place au tout début des années 1950. En outre, le mécanisme de protection 
juridictionnelle repose sur le droit de recours individuel, devenu général et 
obligatoire depuis 1998. Les personnes (après épuisement des voies de re-
cours internes) peuvent donc ester en justice contre les États parties, qui sont 
ainsi défendeurs devant la Cour.
4.  Le mot arbitrage ne figure pas dans le texte de la Convention et de ses pro-
tocoles. C’est essentiellement sous l’angle du droit à un tribunal que se pose 
le problème de l’arbitrage, ce droit faisant lui-même partie de la question plus 
générale du droit à un procès équitable.
5.  Il convient de citer à cet égard la disposition de la Convention qui garantit 
ce droit (qui est tout à fait fondamental, car un État où les procès ne sont pas 
équitables ne protégera pas efficacement les autres droits de l’homme des 
justiciables).
Il s’agit de l’article 6 et plus spécialement de son § 1er.
Article 6, § 1er :
« Toute personne a droit à ce que sa cause soit entendue équitablement, publi
quement et dans un délai raisonnable par un tribunal indépendant et impar-
tial, établi par la loi, qui décidera, soit des contestations sur ses droits et obli
gations de caractère civil, soit du bien-fondé de toute accusation en matière 
panel dirigée contre elle. Le jugement doit être rendu publiquement… »7.

6	 C’est un organe du Conseil de l’Europe, composé des ministres des affaires étrangères des États parties 
(actuellement 47) et, par délégation, de leurs ambassadeurs, représentants permanents auprès du Conseil 
de l’Europe.

7	 Il est inutile de reproduire le reste de la phrase, qui concerne les quelques exceptions licites au principe de 
la publicité des débats.
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La notion de tribunal au sens de cet article est une notion large, car la juris-
prudence de la Cour, dans son interprétation de la Convention et de ses pro-
tocoles, a développé le concept de notions autonomes  : sans s’arrêter à un 
quelconque nominalisme ou se reposer sur les définitions données dans les 
divers droits nationaux, la Cour donne elle-même un sens à des termes figu
rant dans la Convention. Ainsi, pour elle un tribunal, même s’il ne s’appelle 
pas ainsi en droit interne, est au sens matériel toute instance à qui « il appar-
tient de trancher sur la base de normes de droit et à l’issue d’une procédure 
organisée toute question relevant de sa compétence  »8. Ainsi défini par la 
juridiction de Strasbourg, un « tribunal » doit respecter les garanties énon-
cées à l’article 6, § 1er, de la Convention : indépendance, impartialité, caractère 
« établi par la loi », équité, publicité, respect du délai raisonnable pour sta
tuer, …
6.  Mais qu’en est-il des juridictions arbitrales – quel que soit leur nom – 
selon la jurisprudence de la Cour ? C’est ce qu’il faut voir maintenant, et on va 
constater que la jurisprudence a évolué au fil des années.

III.	 La jurisprudence évolutive de Strasbourg
7.  On doit citer dans cette contribution non la totalité bien sûr des arrêts 
et décisions pertinents, mais les principaux d’entre eux. En voici la liste 
chronologique (entre 1980 et 2018) : Deweer c. Belgique (1980) ; Bramelid et 
Malmstrom c. Suède (Commission, 1983) ; Lithgow c. Royaume-Uni (1986) ; 
Suovaniemi and others c. Finland (1999)  ; Trasportes Fluviais do Sado S.A. 
(2003)  ; Regent Company c. Ukraine (2008)  ; Eiffage S.A. et autres c. Suisse 
(2009)  ; Suda c.  République tchèque (2010)  ; Tabbane c.  Suisse (2016)  ; et 
enfin Mutu et Pechstein c. Suisse (2018).
Ces arrêts et décisions sont aisément disponibles sur l’excellent site informa-
tique de la Cour (HUDOC), le plus souvent dans les deux langues officielles 
(anglais et français), parfois dans l’une seulement.
Il faut maintenant les analyser :
8.  La première affaire, semble-t-il, où s’est posée devant la Cour la question, 
sinon de l’arbitrage, du moins celle de la renonciation (waiver) au droit du 
requérant à un tribunal étatique9 est celle qui a donné lieu à l’arrêt Deweer 

8	 Cette citation est celle de l’arrêt de la Cour Sramek c. Autriche en date du 22 octobre 1984. 
9	 Droit que la Cour a jugé fondé implicitement mais nécessairement sur l’article 6, § 1er, de la Convention 

(arrêt Golder c. Royaume-Uni en date du 21 février 1975).
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c. Belgique en date du 27  février 1980. Dans cette affaire, le requérant, un 
boucher, pour cause d’infraction à la réglementation des prix, s’était vu no-
tifier qu’au cas où il n’aurait pas accepté la transaction (ou arrangement ex-
trajudiciaire) équivalant à un règlement amiable (paiement d’un montant 
important), qui lui était proposée par l’administration, sa boucherie aurait 
été fermée, ce qui eût été une lourde sanction. Il avait donc été, de fait, vu 
la menace, contraint de renoncer à son droit d’accès à un tribunal. Cet arrêt 
est important, car il souligne en quelque sorte en arrière-plan que les modes 
étatiques et juridictionnels de règlement des litiges ont en principe la faveur 
ou la préférence de la jurisprudence de Strasbourg. La Cour conclut logique-
ment l’arrêt Deweer par un constat de violation de l’article 6, § 1er par l’État 
défendeur. 
9.  Une autre affaire qui, elle, a posé vraiment le problème de l’arbitrage et de 
l’applicabilité à celui-ci de la Convention européenne des droits de l’homme 
est l’affaire Lithgow et autres c. Royaume-Uni. L’arrêt est en date du 9 juillet 
1986 et il a été rendu par la Cour plénière, la principale formation de juge-
ment de la Cour10. Il s’agissait de la nationalisation par l’État britannique de 
sociétés aéronautiques et navales, et de l’indemnisation de leurs actionnaires. 
Les requérants, insatisfaits de leur indemnisation, invoquaient principale-
ment le Protocole n° 1 à la Convention (respect du droit des biens et protec-
tion de la propriété) ; mais la question de l’article 6, § 1er a été aussi posée par 
eux : en effet la loi de nationalisation avait établi un tribunal arbitral, et cer-
tains des requérants considéraient soit qu’ils n’avaient pas pu y accéder, soit 
que ce Tribunal n’était pas indépendant et impartial, soit encore qu’il avait 
méconnu d’autres règles du procès équitable, telles que le délai raisonnable 
pour statuer.
Dans cet important arrêt, la Cour a à la fois estimé que l’article 6, § 1er, de 
la Convention trouvait à s’appliquer, et que les critiques formées contre le 
tribunal arbitral n’étaient pas fondées, et elle a donc rejeté les griefs tirés de 
l’article 6 de la Convention, en particulier le grief tiré de l’absence alléguée 
d’indépendance et d’impartialité de ce Tribunal. Elle a par ailleurs rejeté aussi 
ceux tirés du Protocole n° 1, soit seul, soit combiné avec l’article 14 de la Con-
vention, qui prohibe la discrimination.

10	 Cette formation a disparu avec l’accroissement du nombre des juges, qui la rendait trop nombreuse 
et donc trop lourde. Depuis lors, la principale formation de jugement est la Grande Chambre de 
17 juges. La Cour ne se réunit en assemblée plénière des juges que pour des questions administratives 
ou financières, ou pour des élections internes.
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Particulièrement important est le § 201 de l’arrêt Lithgow : 
« … par tribunal, l’article 6 n’entend pas nécessairement une juridiction de 
type classique, intégrée aux structures judiciaires ordinaires du pays. Ainsi 
un organe chargé de trancher un nombre restreint de litiges déterminés peut 
s’analyser en un tribunal à condition d’offrir les garanties voulues… Aux ter-
mes des règlements d’application pertinents, la procédure devant le tribunal 
d’arbitrage ressemblait à celle des juridictions judiciaires et il existait des pos-
sibilités de recours ».
Lithgow est un arrêt vraiment capital en matière d’arbitrage.
10.  L’affaire Bramelid et Malmstrom c.  Suède, elle, avait été tranchée non 
par la Cour, à laquelle elle ne fut pas soumise11, mais par la Commission eu-
ropéenne des droits de l’homme (« la Commission »). Il s’agissait de l’appli-
cation de dispositions de la loi suédoise sur les sociétés anonymes qui pré-
voyaient le droit au rachat d’actions par les sociétés possédant des actions 
d’elles-mêmes, et qui prévoyaient aussi, en cas de litiges entre elles et les ac-
tionnaires minoritaires (portant soit sur le principe, soit sur les modalités du 
rachat), l’intervention d’un tribunal de trois arbitres.
La Commission, pour la première fois, dans son Rapport au Comité des mi
nistres du Conseil de l’Europe, en date du 12 décembre 1983, a estimé qu’en 
matière d’arbitrage il y avait lieu de distinguer entre l’arbitrage forcé et l’arbi-
trage volontaire. L’arbitrage forcé exigeait, selon elle, que toutes les garanties 
prévues à l’article 6, § 1er, de la Convention fussent respectées.
Au vu de l’examen des faits de la cause, la Commission dans ce Rapport a 
en fait qualifié l’arbitrage ainsi opéré de «  forcé  », et a ensuite estimé que  
les garanties d’indépendance et d’impartialité n’avaient en l’espèce pas été res
pectées. Elle a donc proposé au Comité des ministres, qui a suivi son avis12,  
de conclure à une violation par la Suède de l’article 6, § 1er. Le Comité des mi
nistres a noté avec satisfaction que, à la suite de ce Rapport de la Commission, 
la Suède avait modifié sa loi pour éviter la réitération d’une telle violation.

11	 Avant l’entrée en vigueur le 1er novembre 1998 du Protocole n° 11 à la Convention, qui a changé profondé-
ment le système, seule une minorité des requêtes formées à Strasbourg arrivaient à la Cour. La majorité 
était traitée par la Commission qui soit les rejetait comme irrecevables (ou, le cas échéant, les rayait du 
rôle) soit les considérait comme recevables et les transmettait au Comité des ministres pour décision. Ce 
mécanisme a été critiqué comme insuffisamment judiciaire, notamment parce que le Comité est un organe 
politique.

12	 Dans une Résolution de 1984.
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11.  Une décision (d’irrecevabilité) fut rendue le 23  février 199913 par une 
Chambre de la Cour dans l’affaire Suovaniemi and others c.  Finland (dis-
ponible seulement en langue anglaise), dans laquelle les requérants se plai
gnaient de la violation des règles du procès équitable par un tribunal arbitral 
auquel ils avaient soumis un litige, et reprochaient aussi à une juridiction éta-
tique (la Helsinki Court) de ne pas avoir annulé la sentence arbitrale comme 
ils le lui avaient demandé. Cette affaire est intéressante parce que la Cour a es-
timé d’une part que les requérants avaient pu valablement renoncer (to waive) 
à leur droit d’accès à un tribunal étatique, d’autre part qu’in casu l’arbitrage ne 
présentait pas d’apparence de partialité, et la Helsinki Court n’avait pas violé 
l’article 6, § 1er en refusant d’annuler la sentence.
12.  Pendant assez longtemps ensuite, la Convention n’a guère été invoquée 
et donné lieu à des affaires d’arbitrage portées à Strasbourg, au point que cer-
tains auteurs doutèrent alors que le problème se posât (sauf peut-être pour 
l’arbitrage forcé). Tout au plus peut-on noter une décision d’irrecevabilité 
en date du 16 décembre 2003 dans l’affaire Trasportes fluviais do Sado S.A. 
c. Portugal. La Cour a rejeté la requête estimant qu’il n’y avait aucun indice 
d’iniquité de la part du Tribunal arbitral et que, dans la mesure où aucun 
recours devant une juridiction de l’État n’avait été prévu, cela résultait d’une 
clause conclue par la requérante elle-même, qui ne pouvait donc pas s’en 
plaindre.
13.  Cependant l’intérêt des commentateurs et de la doctrine fut en quelque 
sorte ressuscité par l’affaire Regent Company c. Ukraine : l’arrêt (disponible 
seulement en langue anglaise) est en date du 3 avril 2008. L’affaire vaut d’être 
notée parce que, faisant référence à l’arrêt Lithgow précité, la Cour a estimé 
très clairement (aux §§  54 à 56) que l’article  6, §  1er était applicable à une 
procédure arbitrale – il s’agissait d’arbitrage commercial, prévu par la loi 
ukrainienne sur l’arbitrage commercial. 
En outre, elle a condamné l’État défendeur pour violation de cet article (ainsi 
que de l’article 1er du Protocole n° 1 à la Convention) parce que l’État n’avait 
rien fait pour faire exécuter la sentence arbitrale et pour permettre ainsi à 
la société requérante de recouvrer sa créance résultant de cette sentence14. 
Ainsi la sentence arbitrale devait être exécutée.

13	 Donc après l’entrée en vigueur du Protocole n° 11. Avant celle-ci, la Cour ne rendait que des arrêts et non 
des décisions (alors que la Commission prenait des décisions, mais ne rendait pas d’arrêts).

14	 La jurisprudence de la Cour considère de façon constante que le droit à l’exécution d’une décision juridic-
tionnelle fait partie du droit à un procès équitable au sens de l’article 6, § 1er (voir l’arrêt Hornsby c. Grèce du 
13 mars 1997.)
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14.  Par une décision en date du 15  septembre 2009, Eiffage S.A. c. Suisse, 
la Cour, et cela a été confirmé par une autre décision, Tabbane c. Suisse en 
date du 1er mars 2016, la Cour a clairement indiqué que le droit d’accès à un 
tribunal au sens de l’article 6 ne posait guère de problèmes (ce qui ne signifie 
cependant pas aucun problème) en cas d’arbitrage volontaire, notamment en 
matière contractuelle où l’arbitrage constitue une formule ayant des avan-
tages indéniables pour les parties  ; mais à condition que la renonciation à 
la justice étatique soit elle-même volontaire et non biaisée (qu’elle soit libre, 
licite et sans équivoque). Dans les deux cas, la Cour rejeta les requêtes comme 
irrecevables.
15.  A contrario, dans l’affaire Suda c. République tchèque, tranchée par un 
arrêt du 28 octobre 2010, la Cour a donné raison au requérant, qui se plai
gnait que le recours à l’arbitrage lui ait été au moins indirectement imposé, 
que l’arbitrage n’ait pas été « établi par la loi », et que les débats devant le tri-
bunal arbitral n’aient pas été publics, alors que le requérant n’avait nullement 
renoncé à la garantie que constitue leur publicité ; bref, la procédure arbitrale 
avait été inéquitable et avait violé l’article 6, § 1er.
16.  Mais le couronnement de la jurisprudence de la Cour eur.  D.H. a été 
apporté récemment par deux affaires dont l’issue était depuis longtemps 
attendue et qui concernent l’arbitrage sportif. Il s’agit de l’arrêt de chambre 
Mutu et Pechstein c. Suisse en date du 2 octobre 2018. Son renvoi à la Grande 
Chambre ayant été refusé par la Cour, il équivaut en quelque sorte quant à sa 
portée à un arrêt de Grande Chambre, donc à une position de principe.
Les deux affaires étaient voisines mais différentes. M. Mutu est un footbal-
leur professionnel qui a été condamné à une forte indemnité pour rupture 
unilatérale du contrat le liant à son club (Chelsea), qu’il a contestée. Mme 
Pechstein est une patineuse de vitesse de haut niveau qui a subi une sanction 
disciplinaire de la Fédération internationale15 dont elle relevait et qui con-
testait cette sanction.
Les requêtes tombaient dans le champ d’application matériel de l’article  6, 
§  1er, de la Convention, car selon la Cour les contestations des requérants 
portaient sur des droits et obligations « de caractère civil ».
Dans les deux cas, le litige sportif a été finalement soumis au Tribunal arbitral 
du sport de Lausanne (« le TAS »), puis au Tribunal fédéral suisse16, et enfin 
à la Cour eur. D.H. 

15	 L’International Skating Union (ISU).
16	 Dont le siège est aussi à Lausanne.
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Celle-ci a estimé au vu des circonstances des deux causes que le recours à 
l’arbitrage dans le cadre du TAS était volontaire de la part de M. Mutu mais 
forcé à l’égard de Mme Pechstein.
La Cour a jugé que le TAS offrait des garanties suffisantes de façon générale, 
lui donnant en quelque sorte un brevet de compatibilité avec la Convention 
(ce qui est évidemment très important). En l’espèce, la Cour a considéré que 
le TAS n’avait pas manqué aux garanties d’indépendance et d’impartialité 
du Tribunal exigées par l’article 6, § 1er, et a rejeté les deux requêtes sur ces 
points. Par contre, elle a trouvé une violation de cet article dans le chef de 
Mme Pechstein parce que celle-ci avait demandé que l’audience soit publique, 
ce qui lui fut refusé, d’ailleurs sans explications. Le TAS devra donc s’adapter 
sur ce point à l’avenir.
Il devra en principe (sauf raison particulière en sens inverse) accorder la pu
blicité de l’audience à la demande d’une des parties ou des deux17.
Il faut noter que la Cour, dans cet arrêt particulièrement long et longuement 
motivé, a examiné en détail si dans le cas de M. Mutu comme dans celui de 
Mme Pechstein, les arbitres du TAS avaient été ou non «  indépendants et 
impartiaux » « au sens de l’article 6 § 1 ». Autrement dit, aux yeux de la Cour, 
le TAS est en soi une juridiction « légitime » mais il n’en doit pas moins res
pecter les garanties essentielles du procès équitable, notamment celles con-
cernant sa composition18.

IV.	 Synthèse et perspectives
17.  L’examen de trente ans de jurisprudence permet de dégager quelques re-
marques synthétiques.
D’abord l’arbitrage, en soi, n’est pas « suspect » selon la Cour. Certes, la Con-
vention a été d’abord appliquée, et le reste dans la grande majorité des cas, 
à des procès se déroulant devant des juridictions étatiques (et qui engagent 
donc directement la responsabilité de l’État défendeur devant la Cour).

17	 Dans son communiqué sur l’affaire, le TAS a reconnu cette nécessité.
18	 Comme le note la Cour eur. D.H. dans cet arrêt, la liste des arbitres du TAS comprend quelque 300 arbi-

tres – désignés avec grand soin. Et il obéit à des règles de récusation et de déport, qui figurent dans le Code 
de l’arbitrage en matière de sport. En outre la Cour de Strasbourg a également souligné le contrôle que le 
Tribunal fédéral suisse, qui est la plus haute juridiction suisse, peut exercer sur les sentences du TAS. Le 
recours devant le Tribunal fédéral est une voie interne à épuiser, au sens de l’article 35 de la Convention, 
pour être recevable à saisir la Cour eur. D.H. L’arrêt Mutu et Pechstein analyse aussi la loi suisse sur le droit 
international privé.
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Mais, c’est un deuxième point, l’arbitrage est de plus en plus soumis (à l’instar 
des juridictions étatiques) au contrôle de la Cour – qui veille aussi à l’exis-
tence et à l’étendue d’un contrôle des sentences arbitrales par des juridictions 
étatiques internes (telles que le Tribunal fédéral comme dans l’affaire Mutu 
et Pechstein.) 
En outre la distinction entre arbitrage volontaire et arbitrage forcé a tendance 
à s’estomper ou à perdre de son importance au regard du respect du droit au 
procès équitable.
Enfin les juridictions arbitrales elles-mêmes prennent à la fois davantage d’im-
portance, du fait du développement, de certaines branches du droit (droit des 
affaires, droit des investissements, droit du commerce international, droit du 
sport, …), mais aussi prennent davantage de précautions. Elles ne souhaitent 
pas en effet que leurs sentences soient cassées, soit par un juge judiciaire na-
tional19, soit par une juridiction internationale telle que la Cour européenne 
des droits de l’homme. Le TAS offre l’exemple d’un tribunal arbitral qui en-
tend tenir compte de la jurisprudence de Strasbourg pour éviter tout risque 
contentieux.
18.  En conclusion, pour l’avenir, ces tendances ont de fortes chances de se 
perpétuer. Mais il ne faut pas croire que la Cour eur. D.H. aura énormément 
de requêtes à traiter concernant l’arbitrage. Beaucoup de sentences arbitrales 
sont acceptées par les parties. Celles-ci choisissent l’arbitrage (lorsqu’il est 
volontaire et non forcé) à cause de ses avantages : discrétion, rapidité, sim-
plicité, … et donc se satisfont généralement de la solution, qui bien sûr ne 
peut guère contenter les deux parties à égalité, mais dont la remise en cause 
fait perdre les avantages précités. Peu de sentences en proportion donnent 
donc lieu à des contestations devant les juridictions étatiques, qui sont la voie 
de recours interne à défaut de laquelle une requête devant la Cour eur. D.H. 
n’est pas recevable ; c’est plus une autodiscipline des procédures arbitrales qui 
est probable pour l’avenir qu’une multiplication forte des litiges portés dans 
cette matière à Strasbourg.
Il n’en reste pas moins que la jurisprudence de la Cour, telle qu’elle a été 
analysée ci-dessus, a encadré la procédure de l’arbitrage, montrant que la 
Cour, d’une part admet en principe la légitimité de l’arbitrage comme mode 
de règlement des litiges, mais d’autre part entend faire respecter, autant que 
faire se peut, le droit de toute personne à un procès équitable.

19	 Un cas bien connu (et très polémique) est celui, en France, de l’arbitrage auquel il a été procédé dans le litige 
entre M. Bernard Tapie et une filiale du Crédit lyonnais.
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Supreme Courts and Arbitration – The CJEU
Jacob Grierson1

Partner, Asafo & Co.

Summary
This article will describe, chronologically, the approach taken by the Court of Jus-
tice of the European Union (CJEU) to international arbitration. Despite a promising 
start, the CJEU has over the past decade taken an increasingly unfriendly approach 
to international arbitration, both commercial and investment, starting with its 2009 
judgement in West Tankers relating to the Brussels I Regulation, which (in 2015) it 
confirmed in Gazprom, and culminating last year in its Achmea judgment relating 
to intra-EU bilateral investment treaties. In addition, ominous sounds have been 
made by Advocates-General of the European Court of Justice (the higher of the two 
courts that form the CJEU) in relation to the effectiveness of arbitration clauses in 
relation to cartel damages claims (CDC) and the level of review that national courts 
need to conduct when reviewing the compatibility of arbitral awards with compe-
tition law (Genentech). The author respectfully suggests that the time has come for 
the pendulum to swing the other way.

I.	 Introduction
1.  The relationship between the Court of Justice of the European Union 
(“CJEU”) and arbitration has been an (increasingly) difficult one. This is per-
haps unsurprising given the contrasting natures of the two. The CJEU is a 
supranational regional court, at the apex of a hierarchical relationship with 
courts from Member States of the European Union (“EU”). As such, it acts as 
a supreme court in the EU. Arbitration, by contrast, is an international and 
relatively autonomous system, which aims to keep interactions with domestic 
courts as limited as possible.
2.  The principal European legislation that mentions arbitration is the Brus-
sels Regulation, which actually excludes arbitration from its scope. It might, 

1	 The views expressed in this article do not necessarily reflect those of Asafo & Co. The author wishes to 
thank Clara Boulanger, a doctoral candidate at the University of Paris II, for her invaluable help with this 
article.
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therefore, be thought that the interactions between the CJEU and arbitration 
would have been limited. However, the CJEU has had to deal with interna-
tional arbitration on a number of occasions over the past decades and has 
rendered a number of judgements in relation to both commercial and (more 
recently) investment arbitration. We will look at the most important of these 
decisions, in chronological order (III-XI). First, however, we will provide a 
brief presentation of the CJEU (II).

II.	 Presentation of the CJEU
3. The CJEU is an institution of the EU, seated in Luxembourg. In 1952, the 
ancestor of the CJEU was established as a single court: the Court of Justice of 
the European Coal and Steel Communities. It became the Court of Justice of 
the European Communities (“CJEC”) in 1958 and, in 1988, the Court of First 
Instance was created. When the Treaty of Lisbon entered into force in 20092, 
the court system obtained its current name and became the Court of Justice 
of the European Union consisting of two major courts:
–	The Court of First Instance became the General Court, which hears cases 

brought by individuals and Member States against the institutions of the 
European Union; and

–	The CJEC became the ECJ, which has broad jurisdiction to hear references 
from national courts from preliminary rulings, applications for failure to 
act brought by a Member State or an institution and appeals against deci-
sions of the General Court. The ECJ consists of 28 Judges, assisted by 11 
Advocates-General who provide legal opinions which the ECJ may or may 
not decide to follow.

4.  The ECJ is, therefore, the supreme court, and we will be looking princi-
pally at its judgements in this article, although we will also look at one judge-
ment of the General Court.3

5.  As the supreme judicial authority of the EU, the CJEU oversees the uni-
form application and interpretation of EU law by national courts of EU Mem-
ber States. Its mission is to ensure that EU law is observed by EU Member 
States in the interpretation and application of the European Treaties. As part 
of that mission, the CJEU (i) reviews the legality of the acts of the institutions 

2	 The Treaty of Lisbon amending the Treaty on European Union (TEU) and the Treaty on the Functioning 
of the European Union (TFEU) entered into force on 1 December 2009.

3	 See Section X below, relating to the General Court’s judgment in Micula.
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of the EU, (ii) ensures that Member States comply with obligations under the 
treaties, (iii) interprets EU law at the request of national courts and tribunals 
and, at the request of Member States, provides binding opinions on agree-
ments between the EU and third countries or international organisations.

III.	 Early Decisions of the CJEU (1982-1991): an Exclusionary 
Approach to Arbitration

6.  The exclusion of arbitral tribunals from the preliminary reference 
mechanism – The first interaction between the CJEU and arbitration related 
to a procedural issue. In 1982, the ECJ4 refused to issue a preliminary ruling 
on the interpretation of EU law questions submitted by an arbitral tribunal, 
despite the fact that preliminary rulings play a crucial role in harmonising 
the application of EU law by inferior courts.5 In the Nordsee case6, the ECJ 
found that, although there were a number of similarities between the activi-
ties of an arbitral tribunal and those of a state court, the former could not be 
considered to be a “court or tribunal of a Member State” and therefore could 
not submit relevant questions for a preliminary ruling pursuant to article 267 
TFEU (ex-article 234 TEC).
7.  This leaves, of course, the possibility of national courts submitting prelim-
inary questions raised during annulment proceedings. In addition, Denmark 
allows arbitral tribunals under section 27 of its Arbitration Act 2005 to re-
quest the domestic courts to request a ruling from the ECJ.7 However, some 
commentators have pointed out the difficulty of imagining national courts 
acting as a transmission belt between arbitral tribunals and the CJEU.8

8.  The exclusion of arbitration from the Brussels Convention – Arbitra-
tion has always been excluded from the scope of European treaties setting the 
rules for jurisdiction and enforcement of decisions in civil and commercial 

4	 For the sake of simplicity, we will in this article refer to the CJCE, as it then was, by its current name.
5	 Article 267 TFEU (ex-article 234 TEC) gives the CJEU jurisdiction to make preliminary rulings on ques-

tions submitted by a “court or tribunal of a Member State” concerning (i) the interpretation of the Treaties 
and (ii) the validity and interpretation of acts of the institutions, bodies, offices or agencies of the Union.

6	 CJCE 23 March 1982, Case 102/81, Nordsee Deutsche Hochseefischerei GmbH v Reederei Mond Hoch-
seefischerei Norstern AG & Co KG.

7	 Section 27. […] (2) If the arbitral tribunal considers that a decision on a question of European Union law is 
necessary to enable it to make an award, the arbitral tribunal may request the courts to request the Court of 
Justice of the European Communities to give a ruling thereon.

8	 C. JARROSSON and L. IDOT, “Arbitrage”, Rép. Communautaire Dalloz January 2010, n°35.
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matters. The 1968 Brussels Convention on jurisdiction and the enforcement 
of judgements in civil and commercial matters excluded arbitration from 
its scope entirely.9 This exclusion was justified by the 1958 New York Con-
vention, which already provided a uniform framework for the enforcement 
of arbitral agreements and for the recognition and enforcement of arbitral 
awards.10

9.  The ECJ clarified the scope of this exclusion in Marc Rich11, where it held 
that Article  1(4) of the 1968 Brussels Convention must be interpreted as 
meaning that the exclusion extends to litigation pending before a national 
court concerning the appointment of an arbitrator, even if the existence or va-
lidity of an arbitration agreement is at issue in that litigation. The exclusion of 
arbitration thus extends to State court proceedings relating to an arbitration.

IV.	 Eco Swiss (1999): Setting Aside Arbitral Awards for 
Violation of EU Competition Law

10.  Following these early decisions confirming the exclusion of arbitration 
from the scope of EU procedure and legislation, the CJEU’s next decision on 
arbitration brought the pendulum back the other way. In a 1999 landmark 
decision, the ECJ allowed Member State courts to set aside arbitral awards 
violating EU competition law because that is part of European public policy 
within the meaning of Article V(2)(b) of the New York Convention.12

11.  Benetton, Eco Swiss and Bulova had concluded an agreement for the 
manufacturing and sale of watches during an eight-year period. In 1991, three 
years before the term originally provided for, Benetton unilaterally termi-
nated the agreement. Eco Swiss and Bulova consequently initiated arbitration 
proceedings against Benetton under the rules of the Netherlands Arbitration 
Institute.
12.  The arbitral tribunal first issued a partial award in 1993, which found in 
favour of Eco Swiss and Bulova and ordered Benetton to compensate them 
for the damage which they had suffered as a result of the termination. A fi-
nal award was then issued in 1995 because the parties had failed to reach 

9	 Article 1(4) of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in 
Civil and Commercial Matters.

10	 The Convention on the Recognition and Enforcement of Foreign  Arbitral Awards, adopted by a United 
Nations diplomatic conference on 10 June 1958 and which entered into force on 7 June 1959.

11	 CJCE 25 July 1991, Case C-190/89, Marc Rich & Co. AG v Societa Italiana Impianti PA.
12	 CJCE 1 June 1999, Case C-126/97, Eco Swiss China Time Ltd. v. Benetton International NV.
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an agreement on the quantum of damages. Benetton sought to annul both 
awards before the Dutch courts.
13.  In the context of the annulment proceedings, the Dutch Supreme Court 
submitted several questions to the ECJ for a preliminary ruling. The Court 
was asked, inter alia, (i) whether arbitrators can raise ex officio European 
competition law issues and in particular Article 85 of the EC Treaty13, and (ii) 
whether a violation of Article 85 EC Treaty should be sufficient to annul an 
award, even if such a violation on its own would not justify annulment under 
the national law applicable to the annulment proceedings.
14.  The Court only answered the second question raised by the Dutch Su-
preme Court, holding that:
“a national court to which application is made for annulment of an arbitration 
award must grant application if it considers that the award in question is, in 
fact, contrary to Article 85 of the Treaty, where its domestic rules of procedure 
require it to grant an application for annulment founded on failure to observe 
national rules of public policy.”14

15.  In thus deciding that national courts must annul awards that are contrary 
to EU competition law, the ECJ relied on national courts to act as supervisory 
courts and ensure that arbitrators do not ignore EU competition law. This 
left open the difficult question of how far national courts should go in re-
viewing arbitral awards for conformity with EU competition law: should they 
review in detail the EU competition law issues, and thereby infringe the cardi-
nal principle that national courts should not second-guess arbitral tribunals’ 
findings on the merits; or should they perform only a high-level review, and 
thereby risk allowing infringements of EU law to go unchecked? As we will 
see below, national courts have taken different approaches to this question, 
and the ECJ was given an opportunity to answer this question in the Genen-
tech case.15

16.  The flip-side of the ECJ’s finding that national courts must annul awards 
that infringe EU competition law was its (implicit) recognition that EU com-
petition law issues were arbitrable. This followed the US Supreme Court’s 
ruling in the Mitsubishi Motors case, 15 years earlier, which had recognised 

13	 Article 85 of the EC Treaty (now Article 101 TFEU) prohibits a number of practices that are incompatible 
with the common market.

14	 CJCE 1 June 1999, Case C-126/97, Eco Swiss China Time Ltd. v. Benetton International NV, § 41.
15	 See Section VIII below.
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antitrust issues – including federal ones – as arbitrable.16 In confirming that 
arbitration can be a competent forum for the consideration of EU competi-
tion law issues, the CJCE no doubt wanted to keep the EU as an attractive 
place of business. This proved successful, as there has been an impressive 
number of competition law claims heard by arbitrators since the Eco Swiss 
decision, in particular in ICC arbitrations.17

V.	 West Tankers (2009): Intra-EU Anti-Suit Injunctions Banned
17.  In 2009, ten years after it had rendered its Eco Swiss judgement, the CJEU 
rendered another key judgement relating to arbitration, West Tankers, which 
brought the pendulum to the opposite extreme from the position it had oc-
cupied at the time of the Marc Rich judgement.18 In West Tankers, the CJEU 
held that EU national courts cannot issue anti-suit injunctions to protect ar-
bitration proceedings where that would have the effect of preventing pro-
ceedings in another EU national court.19

18.  The background was as follows. In 2000, a vessel owned by West Tankers 
and chartered by Erg had collided in Syracuse, Italy, with a jetty owned by Erg. 
The charter-party signed by West Tankers and Erg was governed by English 
law and contained a clause providing for arbitration in London. In 2003, Al-
lianz and Generali paid Erg compensation under the relevant insurance pol-
icies and then initiated proceedings before a court in Syracuse against West 
Tankers to recover these sums.
19.  In 2004, West Tankers initiated parallel proceedings before the High 
Court of Justice of England and Wales, seeking a declaration that the dispute 
should be settled by arbitration, as well as an anti-suit injunction restraining 
Allianz and Generali from pursuing any proceedings other than arbitration. 
By judgement of 21 March 2005, the anti-suit injunction was granted to West 
Tankers, and Allianz and Generali appealed the judgement to the House of 
Lords.
20.  The House of Lords stayed its proceedings and referred the following 
question to the ECJ for a preliminary ruling:

16	 US Supreme Court 2 July 1985, Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc. For discussion of 
the Mitsubishi judgement, see STEIN & ATTANASIO, paragraphs 15 et seq., p. [525] supra.

17	 G. BLANKE, “Antitrust Arbitration Under the ICC Rules” in G. BLANKE and P. LANDOLTD (eds.), EU 
and US Antitrust Arbitrating: A Handbook for Practitioners, Kluwer Law International, 2011, p. 1763-1898.

18	 See paragraph 9 above.
19	 ECJ 10 February 2009, Case C-185/07, Allianz SpA v West Tankers.
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“Is it consistent with Regulation No 44/2001 [the Brussels I Regulation]20 for a 
court of a Member State to make an order to restrain a person from commen-
cing or continuing proceedings in another Member State on the ground that 
such proceedings are in breach of an arbitration agreement?”
21.  The ECJ answered that it was not:
“It is incompatible with Council Regulation (EC) No 44/2001 of 22 December 
2000 on jurisdiction and the recognition and enforcement of judgements in 
civil and commercial matters for a court of a Member State to make an order 
to restrain a person from commencing or continuing proceedings before the 
courts of another Member State on the ground that such proceedings would be 
contrary to an arbitration agreement”.21

22.  To reach this conclusion, the Court held that, although the proceedings 
which led to the making of the antisuit injunction by the English High Court 
did not fall within the scope of the Brussels I Regulation:
“They may nevertheless have consequences which undermine its effectiveness, 
namely preventing the attainment of the objectives of unification of the rules 
of conflict of jurisdiction in civil and commercial matters and the free move-
ment of decisions in those matters. This is so, inter alia, where such procee-
dings prevent a court of another Member State from exercising the jurisdiction 
conferred on it by [the Brussels I Regulation].”22

23.  The ECJ held that allowing anti-suit injunctions to protect arbitration 
proceedings from parallel state proceedings would cause national courts to 
be deprived of their power to assess the effectiveness of arbitration agree-
ments and to decide for themselves if they are valid or not. In other words, 
Member State courts should have jurisdiction to rule on all objections to their 
jurisdiction, including those raised on the basis of the existence of an arbitra-
tion agreement.
24.  The ECJ also noted that its finding was supported by article II.3 of the 
1958 NY Convention, “according to which it is the court of a Contracting 
State, when seised of an action in a matter in respect of which the parties have 
made an arbitration agreement, that will, at the request of one of the parties, 

20	 The Brussels I Regulation had replaced the Brussels Convention, referred to in paragraph 8 above. As will 
be seen at paragraph 28 below, the Brussels I Regulation has now been replaced by the Recast Brussels I 
Regulation.

21	 ECJ 10 February 2009, Case C-185/07, Allianz SpA v West Tankers, § 19.
22	 ECJ 10 February 2009, Case C-185/07, Allianz SpA v West Tankers, § 24.
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refer the parties to arbitration, unless it finds the said agreement is null and 
void, inoperative or incapable of being performed”.23

25.  The West Tankers decision has been criticised by many in the arbitration 
community.24 Thus, for example:
“Whilst the principle of ‘mutual trust’ is admirable, the reality in Europe is 
that certain Member States have more efficient and expeditious procedures 
than others. Moreover, in some civil law jurisdictions (for example Belgium, 
France, Spain), jurisdiction may only be decided at the substantive hearing of 
the case rather than as a preliminary issue. For the parties, this puts at risk the 
time and expense of litigating the remainder of the case. The ECJ evidently felt 
obliged to apply Article 27, but West Tankers creates an opportunity for liti-
gants to create delay and distraction under the guise of the mutual trust of the 
Regulation. Coupled with the possibility of appeal, the result is that contrac-
tual arrangements that were deliberately geared towards arbitration in the 
event of a dispute, no doubt with its efficiency and speed in mind amongst 
other factors, now risk years of delay through satellite litigation in slow juris-
dictions.”25

VI.	 Gazprom (2015): A Missed Opportunity to Revise the 
West Tankers Jurisprudence

26.  Six years later, in 2015, the ECJ was presented with an opportunity to 
review its West Tankers jurisprudence. In Gazprom26, the issue at stake was 
the compatibility with the Brussels I Regulation of an anti-suit award issued 
by an arbitral tribunal seated in Stockholm in respect of court proceedings 
pending in another EU Member State (Lithuania). Given that West Tankers 
had related to anti-suit injunctions rendered by national courts (not arbitral 
tribunals), the issue in Gazprom did not require the ECJ to reverse its previ-
ous jurisprudence. However, in light of the criticism of West Tankers and the 
recent revision of the Brussels I Regulation, it was hoped by many that the 

23	 ECJ 10 February 2009, Case C-185/07, Allianz SpA v West Tankers, § 34.
24	 For reference to a number of such criticisms, see J. GRIERSON, “Comment on West Tankers Inc. v RAS 

Riunione Adriatica di Sicurta S.p.A. (The Front Comor)”, JOIA 26(6), 891 at 896 (n. 40).
25	 M. HALES, J. ROGERSON, “Chapter III: The Award and the Courts – Chronicle of a Death Foretold? – 

West Tankers and the Demise of the Anti-Suit Injunction in Arbitration” in D. ZEILER, I. WELSER et al. 
(eds.), Austrian Yearbook on International Arbitration, Vol 2010, p. 182.

26	 CJEU 13 May 2015, Case C-536/13, Gazprom OAO v Lietuvos Respublika.
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ECJ would go further and actually reverse the position that it had taken in 
West Tankers.
27.  The Advocate General of the ECJ, AG Wathelet, did exactly this. He ren-
dered an opinion27 in which he argued in favour of overturning the West Tan-
kers prohibition on intra-EU court anti-suit injunctions in support of arbitra-
tion. His reasoning was as follows:
–	AG Wathelet retroactively applied Recital 12 of the Recast Brussels Regu-

lation, which strengthened the arbitration exclusion in order to avoid the 
West Tankers issue to repeat itself.28

–	According to AG Wathelet, intra-EU court-granted anti-suit injunctions in 
support of arbitration were permissible under Recital 12, since the Recast 
Brussels Regulation does not apply to “ancillary proceedings”.

28.  In its 13  May 2015 judgement29, the ECJ took a more conservative 
approach. While it held that there was nothing in the Brussels I Regulation 
that precluded an EU court from giving effect to an anti-suit award issued 
by an arbitral tribunal, it confirmed the West Tankers jurisprudence. Indeed, 
the ECJ took this opportunity to confirm the reason for prohibiting intra-EU 
court anti-suit injunctions (as established in West Tankers): EU member state 
courts must be left free to determine their own jurisdiction; one cannot re-
view another’s decision on jurisdiction.
29. The ECJ did not address AG Wathelet’s opinion that Recital 12 of the Re-
cast Brussels I Regulation permitted national courts to issue intra-EU court 
anti-suit injunctions in support of arbitration, and the question still remains 
open. It can therefore still be hoped that, in a case to which the Recast Brus-
sels I Regulation applies, the ECJ will hold that its West Tankers jurisprudence 
does not apply and that intra-EU anti-suit injunctions are permissible.30

27	 Opinion of AG Wathelet, 4 December 2014, Case C-536/13.
28	 Opinion of AG Wathelet, 4 December 2014, Case C-536/13, paras 125 et seq.
29	 CJEU 13 May 2015, Case C-536/13, Gazprom v LD.
30	 J. GRIERSON and Th. GRANIER, L’efficacité de la clause d’arbitrage à l’épreuve du droit, Liber Amicorum 

Laurie Craig, Lexis 2016, p. 113-132, in particular p. 124.
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VII.	 CDC (2015): Effectiveness of Arbitration Clauses 
Threatened

30.  Only a few days after the Gazprom decision, the ECJ issued another 
decision, CDC31, relating this time both to the Brussels I Regulation and to 
EU competition law. This decision mostly concerned exclusive jurisdiction 
(rather than arbitration) clauses, but it nevertheless sparked a controversy 
that reached the arbitration community, in part because of statements made 
by the Advocate General and in part because of a concern that the ECJ’s find-
ings in relation to exclusive jurisdiction clauses might be applied (by national 
courts) to arbitration clauses.
31.  The CDC (Cartel Damages Claims) dispute originated from a 3 May 2006 
Decision in which the European Commission found that several companies 
producing hydrogen peroxide and sodium perborate had participated in a 
single and continuous infringement of the prohibition of cartel agreements 
provided for in Article 81 EC and Article 53 of the EEA Agreement.32

32.  CDC, a Belgian company, collected individual damages claims of com-
panies affected by the cartel. In 2009, CDC brought an action for damages 
before the Regional Court in Dortmund against six chemicals manufactur-
ers from various Member States, relying on the Commission’s 3 May 2006 
Decision. Only one of the six companies was established in Germany. Fol-
lowing a few procedural twists (in particular a settlement between CDC and 
the German company) the defendants in these proceedings argued that the 
German court had no jurisdiction to hear and determine the case because of 
various agreements on arbitration and jurisdiction contained in some of the 
sales contracts.
33.  To decide whether it had jurisdiction over the damages claims, the Land-
gericht Dortmund submitted several questions to the ECJ for a preliminary 
ruling. The third one is of particular interest for present purposes:
“In the case of actions for damages for infringement of the prohibition of 
agreements, decisions and concerted practices contained in Article 81 EC/Ar-
ticle 101 TFEU and Article 53 of the EEA Agreement, does the requirement of 
effective enforcement of the prohibition of agreements, decisions and concerted 
practices laid down in [EU] law allow account to be taken of arbitration and 
jurisdiction clauses contained in contracts for the supply of goods, where this 

31	 CJEU 21 May 2015, Cartel Damages Claims Hydrogen Peroxide SA v Akzo Nobel NV and others.
32	 Decision 2006/903/EC of 3 May 2006.
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has the effect of excluding the jurisdiction of a court with international juris-
diction under Article 5(3) and/or Article 6(1) of Regulation …No 44/2001 in 
relation to all the defendants and/or all or some of the claims brought?”
34.  In other words, the issue was whether, in respect of a tortious cartel dam-
ages claim, an arbitration clause could neutralise the rules of competence 
provided by the Brussels I Regulation.
35. AG Jääskinen opined that:
“national courts are required by EU law not to apply an arbitration clause, or 
a jurisdiction clause not governed by Article 23 of the Brussels I Regulation, in 
cases where the implementation of such a clause would hamper the effective-
ness of Article 101 TFEU. In this connection, it may with advantage be noted 
that the judgement in Eco Swiss predates those in Courage and Crehan and 
Manfredi and Others, which upheld the recognition in EU law of a right to 
compensation for all damage suffered by persons adversely affected by unlaw-
ful barriers to free competition, not only in the interests of those persons but 
above all in order to preserve the general interests bound up with that freedom. 
The case-law after those two judgements has further reinforced that approach, 
by encouraging the private implementation of those competition rules (com-
monly known as ‘private enforcement’), particularly following the removal of 
the potential obstacles deriving from national provisions”.33

36.  AG Jääskinen concluded that, even though jurisdiction and arbitration 
clauses did not in themselves compromise the principle of the full effective-
ness of the prohibition of agreements, decisions and concerted practices, such 
clauses could only be declared applicable in a dispute concerning liability in 
matters of tort, delict or quasi-delict if they expressly referred to disputes re-
lated to EU competition law.34 In other words, an arbitration clause could only 
be effective in relation to a cartel damages claim where that clause specifically 

33	 Opinion of AG Jääskinen, 11 December 2014, Case C-352/13, § 124.
34	 Opinion of AG Jääskinen, 11 December 2014, Case C-352/13, § 132: “In consequence, I consider that Ar-

ticle 101 TFEU must be interpreted as meaning that, in the context of an action for compensation for damage 
caused by an agreement declared to be contrary to that article, the implementation of jurisdiction and/or 
arbitration clauses does not in itself compromise the principle of the full effectiveness of the prohibition of 
agreements, decisions and concerted practices. In so far as a clause of one or other of those categories could 
be declared applicable, pursuant to the law of a Member State, in a dispute concerning liability in matters 
of tort, delict or quasi-delict that might follow from such an agreement, that principle, in my view, precludes 
jurisdiction over that dispute being attributed under a clause of a contract whose content had been agreed 
when the party against whom that clause is relied on was unaware of the cartel agreement in question and of 
its unlawful nature, and could not, therefore, have foreseen that the clause could apply to the damages sought 
on that basis.”
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referred to EU competition law disputes – a very different approach from that 
taken by national courts in pro-arbitration jurisdictions, which have held that 
arbitration clauses should be interpreted to cover as wide a range of disputes 
as possible.35

37.  As it had done in Gazprom, the ECJ avoided the difficult issue that its 
Advocate General had tackled. It chose not to address directly the question 
of the arbitration clauses, as it considered that it lacked the proper informa-
tion to rule on this issue.36 Instead, it focused on the issue of the jurisdiction 
clauses:
“Article 23(1) of Regulation No 44/2001 must be interpreted as allowing, in the 
case of actions for damages for an infringement of Article 101 TFEU and Ar-
ticle 53 of the Agreement on the European Economic Area of 2 May 1992, ac-
count to be taken of jurisdiction clauses contained in contracts for the supply of 
goods, even if the effect thereof is a derogation from the rules on international 
jurisdiction provided for in Article 5(3) and/or Article 6(1) of that regulation, 
provided that those clauses refer to disputes concerning liability incurred as a 
result of an infringement of competition law”.37

38.  The ECJ’s decision to avoid the issue of arbitration clauses may come as a 
relief, given the position that its Advocate General had taken. However, there 
is a risk that its finding on exclusive jurisdiction clauses will in practice be ap-
plied by national courts to arbitration clauses as well as exclusive juridiction 
clauses.

VIII.	Genentech (2016): A Missed Opportunity to Clarify Eco 
Swiss Concerning the Level of Review by National Courts

39.  As explained at section IV above, the ECJ’s judgement in Eco Swiss had 
made clear that an EU national court should annul an award that breached 

35	 See, e.g., the English House of Lords judgment in Fiona Trust & Holding Corp. v Privalov [2007] UKHL 40 
(per Lord Hoffmann at paragraph 13): “In my opinion the construction of an arbitration clause should start 
from the assumption that the parties, as rational businessmen, are likely to have intended any dispute arising 
out of the relationship into which they have entered or purported to enter to be decided by the same tribunal. 
The clause should be construed in accordance with this presumption unless the language makes it clear that 
certain questions were intended to be excluded from the arbitrator’s jurisdiction.”

36	 CJEU 31 May 2015, Case C-352/10, Cartel Damages Claims Hydrogen Peroxide SA v Akzo Nobel NV and 
others, § 58.

37	 CJEU 31 May 2015, Case C-352/10, Cartel Damages Claims Hydrogen Peroxide SA v Akzo Nobel NV and 
others, § 70(3).
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EU competition law38, but it had left open the key question of how far the 
national court should go in reviewing whether such law had been breached. 
National courts had taken different approaches to this question. In particular, 
the French courts had taken the approach that they would not annul awards 
unless the breach of EU competition law had been “flagrant, effective and 
concrete” – a very high standard.39

40.  In Genentech40, the ECJ was given the opportunity to answer this ques-
tion but (once again) avoided the issue.
41.  The facts are as follows. In 1992, Hoechst (at the time, Behringwerke AG) 
had granted Genentech (a Delaware company) a worldwide non-exclusive li-
cense for the use of patents related to a pharmaceutical technology (a human 
cytomegalovirus enhancer). Genentech paid a one-off fee and a fixed annual 
research fee for the use of the technology but never paid the running royalty. 
When Hoechst asked for payment of the running royalties, Genentech termi-
nated the license. Consequently, Hoechst and Sanofi-Deutschland (its sub-
sidiary) commenced ICC arbitration proceedings (in Paris) for the payment 
of the outstanding royalties.
42. Genentech argued during the arbitration that the contractual provision 
on running royalties was null and void because of article 101(2) TFEU41, as 
the contract required Genentech to pay royalties even though the patents 
had been revoked with retroactive effect. The sole arbitrator disagreed and 

38	 See Section IV above.
39	 See, e.g., Paris Court of Appeal, SNF v Cytec Industries.
40	 CJEU 7  July 2016, Case C-567/14, Genentech Inc. v Hoechst GmbH and Sanofi-Aventis Deutschland 

GmbH.
41	 Article 101 TFEU: 
“1.	 The following shall be prohibited as incompatible with the internal market: all agreements between under-

takings, decisions by associations of undertakings and concerted practices which may affect trade between 
Member States and which have as their object of effect the prevention, restriction or distortion of competition 
within the internal market, and in particular those which:

	 (a)  directly or indirectly fix purchase or selling prices or any other trading conditions;
	 (b) � limit or control production, markets, technical development, or investment;
	 (c) � share markets or sources of supply;
	 (d) � apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at 

a competitive disadvantage;
(e) � make the conclusion of contracts subject to acceptance by the other parties of supplementary obligations 

which, by their nature or according to commercial usage, have no connection with the subject of such 
contracts.

2.	 Any agreements or decisions prohibited pursuant to this Article shall be automatically void.
[…]”
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considered that “any payments made under the licence agreement would not 
be reclaimed and any payments due thereunder remained due where the pa-
tent had been revoked or was not infringed by the licensee’s activity.”42 Accord-
ingly, Genentech was ordered to pay damages to Hoechst.
43. Genentech then introduced setting aside proceedings before the Paris 
Court of Appeal on the basis of the alleged incompatibility of the award with 
EU competition law. The Paris Court of Appeal referred to the ECJ for a pre-
liminary ruling the question whether the payment of royalties for a license 
referring to a patent that had been revoked with retroactive effect was incom-
patible with the provisions of Article 101 TFEU:
“Must the provisions of Article 101 TFEU be interpreted as precluding effect 
being given, where patents are revoked, to a licence agreement which requires 
the licensee to pay royalties for the sole use of the rights attached to the licensed 
patent?”
44.  AG Wathelet took the opportunity not only to answer the question re-
ferred by the Paris Court of Appeal but also to consider the issue of how far a 
national court should go in reviewing whether an arbitral award was contrary 
to EU competition law.
45.  AG Wathelet considered the French minimalist approach43 “contrary to 
the principle of effectiveness of EU law”.44 He referred to the Eco Swiss and 
Gazprom decisions to remind the Paris Court of Appeal that “the system for 
reviewing the compatibility of international arbitral awards with substantive 
EU law through the public policy reservation, whether in the context of an 
action against recognition and enforcement or an action for annulment, shifts 
responsibility for the review downstream, namely to the courts of the Member 
States, rather than upstream, to arbitral tribunals.”45 The responsibility to en-
sure the correct and full application of EU law lay, he opined, on the review-
ing court and, in that context, the scope of the review of international awards 
should not be too narrow.

42	 Cited in Opinion of AG Wathelet, 17  March 2016, Case C-567/14, Genentech Inc. v Hoechst GmbH, 
formerly Hoeschst AG, Sanofi-Aventis Deutschland GmbH, § 15.

43	 See paragraphs 40 above.
44	 Opinion of AG Wathelet, 17 March 2016, Case C-567/14, Genentech Inc. v Hoechst GmbH, formerly 

Hoeschst AG, Sanofi-Aventis Deutschland GmbH, § 58.
45	 Opinion of AG Wathelet, 17 March 2016, Case C-567/14, Genentech Inc. v Hoechst GmbH, formerly 

Hoeschst AG, Sanofi-Aventis Deutschland GmbH, § 60.
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46.  Consequently, AG Wathelet considered the “flagrant” criterion applied 
by the French courts to be inappropriate:
“Either there is an infringement of Article 101 TFEU, in which case the agree-
ment between undertakings at issue is automatically void, or there is no infringe
ment at all. Consequently, it makes no difference whether the infringement 
of the public policy rule was flagrant or not. No system can accept infringe-
ments of its most fundamental rules making up its public policy, irrespective of 
whether or not those infringements are flagrant or obvious.”46

47.  Unlike its Advocate General, the ECJ answered only the question re-
ferred by the Paris Court of Appeal and avoided the issue of the standard of 
review of arbitral awards. Accordingly, the Genentech case has been viewed 
as a missed opportunity for the ECJ to clarify its position on this issue.47

IX.	 Achmea (2018): Intra-EU Investment Arbitration Banned
48.  Two years later, in 2018, the CJEU rendered its judgement in Achmea, 
perhaps the most significant of all its arbitration-related judgements.48 In that 
judgement, the CJEU ruled that the arbitration clause included in the bilateral 
investment treaty (BIT) between the Netherlands and Slovakia was incom-
patible with EU law. There is no explicit provision regulating the relationship 
between intra-EU BITs and EU law, and this was the CJEU’s first opportunity 
to decide on the compatibility or incompatibility of this type of Investor State 
Dispute Settlement (ISDS) provision with EU law. Since similar provisions 
can be found in almost all the 190 intra-EU BITs, the decision has caused 
great concern amongst the international investment arbitration community.
49.  The background of the case is as follows. Achmea B.V. (“Achmea”) is an 
undertaking belonging to a Netherlands insurance group. In 2004, the Slo-
vak Republic reformed its health system and opened the Slovak market to 
national and foreign operators offering private sickness insurance services. 
After receiving the appropriate authorisation, Achmea set up a subsidiary in 
Slovakia to which it contributed capital.
50.  In 2006, following a change of government, the Slovak Republic partly 
revoked the liberalisation of the private sickness insurance market, and a law 

46	 Opinion of AG Wathelet, 17 March 2016, Case C-567/14, Genentech Inc. v Hoechst GmbH, formerly 
Hoeschst AG, Sanofi-Aventis Deutschland GmbH, § 66.

47	 See E. P. VILLANO, The Genentech Case: A Missed Opportunity, Kluwer Arbitration Blog¸18 July 2016.
48	 CJEU 6 March 2018, Case C-284/16, Slovak Republic v Achmea BV.



Rechtsleer/Aufsätze
Jacob Grierson

324

Wolters Kluwer� b-Arbitra 2019/2

of 25 October 2007 prohibited the distribution of profits generated by private 
sickness insurance activities. By a judgement of 26 January 2011, the Slovak 
Constitutional Court found this legal ban unconstitutional. Accordingly, the 
Slovak Republic authorised the distribution of profits again in a law reform-
ing sickness insurance, which entered into force on 1 August 2011.
51.  Achmea considered that the legislative measures of 2006 and 2007 had 
caused it damage and brought arbitration proceedings against the Slovak Re-
public in October 2008, claiming €  65  million on the basis of the Nether-
lands-Slovakia BIT.49 The arbitration proceedings were seated in Germany.
52.  During the arbitral proceedings, the Slovak Republic raised an objection 
of lack of jurisdiction, on the basis that Article 8(2) of the BIT50 was incom-
patible with EU law. The arbitral tribunal rejected this objection, finding that 
it had jurisdiction, and eventually ordered the Slovak Republic to pay Ach-
mea € 22.1 million in damages. The Slovak Republic introduced setting aside 
proceedings before the German courts.
53.  After noting that the BIT constituted an agreement between Member 
States, over which EU law had precedence, the German Federal Court of 
Justice referred to the ECJ for a preliminary ruling the following three ques-
tions:
(1)	 “Does Article 344 TFEU preclude the application of a provision in a bilateral 

investment protection agreement between Member States of the European 
Union (a so-called intra-EU BIT) under which an investor of a Contracting 
State, in the event of a dispute concerning investment in the other Contrac-
ting State, may bring proceeding against the latter State before an arbitral 
tribunal where the investment protection agreement was concluded before 
one of the Contracting States acceded to the European Union but the arbi-
tral proceedings are not to be brought until after that date?”

(2)	If Question 1 was to be answered in the negative: “Does Article 267 TFEU 
preclude the application of such a provision?”

49	 In 1991, Netherlands and the Czech and Slovak Federative Republic concluded a BIT, which entered into 
force on 1 January 1992. On 1 January 1993, the Slovak Republic replaced the Czech and Slovak Federative 
Republic became the Slovak Republic, which acceded to the European Union on 1 May 2004.

50	 Article 8(2) of the BIT provides: “Each Contracting Party hereby consents to submit a dispute referred to 
in paragraph (1) of this Article, to an arbitral tribunal, if the dispute has not been settled amicably within a 
period of six months from the date either party to the dispute requested amicable settlement.”
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(3)	If Questions 1 and 2 were to be answered in the negative: “Does the first 
paragraph of Article 18 TFEU preclude the application of such a provision 
under the circumstances described in Question 1?”

54.  In his opinion, AG Wathelet considered that EU law did not preclude 
the application of ISDS mechanisms established by an intra-EU BIT.51 In 
particular, he opined that ISDS proceedings do not fall under Article 344 
TFEU, as these disputes did not concern the interpretation or application of 
EU law.52 AG Wathelet also considered that ISDS tribunals were compulsory 
and permanent, and should, therefore, be treated as tribunals of the Member 
States.53

55.  In its 6 March 2018 judgement, the CJEU took the opposite approach 
from that of its Advocate General, finding that:
“[…] the answer to Questions 1 and 2 is that Articles  267 and 344 TFEU 
must be interpreted as precluding a provision in an international agreement 
concluded between Member States, such as Article 8 of the BIT, under which 
an investor from one of those Member States may, in the event of a dispute 
concerning investments in the other Member State, bring proceedings against 
the latter Member State before an arbitral tribunal whose jurisdiction that 
Member State has undertaken to accept.”54

56.  Arbitral tribunals have so far refused to give effect to the Achmea deci-
sion in ongoing arbitrations.55

51	 Opinion of AG Wathelet, 19 September 2017, Case C-284/16, Slovak Republic v Achmea BV.
52	 Opinion of AG Wathelet, 19 September 2017, Case C-284/16, Slovak Republic v Achmea BV, § 138 et seq.
53	 Opinion of AG Wathelet, 19 September 2017, Case C-284/16, Slovak Republic v Achmea BV, § 126 et seq.
54	 CJEU 6 March 2018, Case C-284/16, Slovak Republic v Achmea BV, § 60.
55	 ICSID Award 16 May 2018, Case No. ARB/14/1, Masdar Solar & Wind Cooperatief U.A. v Kingdom of 

Spain; ICSID Award 15 June 2018, Case No. ARB/13/31, Antin Infrastructure Services Luxembourg SARL 
and Antin Energia Termosolar BV v Kingdom of Spain; ICSID Award 29 June 2018, Case No. UNCT/15/1, 
A11Y Ltd v Czech Republic; ICSID Decision on the Achmea Issue, Case No. ARB/12/12, 31 August 2018, 
Vattenfall AB and others v Federal Republic of Germany II; ICSID Award 9  October 2018, Case No. 
ARB/13/35, UP (formerly Le Chèque Déjeuner) and C.D. Holding Internationale v Hungary; SCC Final 
Award 23 December 2018, Case No. V (2015/095), Greentech Energy Systems A/S/ (now Athena Invest-
ment A/S), NovEnergia II Energy & Environment (SCA) SICAR and NovEnergia II Italian Portfolio SA 
v Italian Republic; ICSID Decision on Respondent Request for Immediate Termination and Respondent 
Jurisdictional Objection based on Inapplicability of the Energy Charter Treaty to Intra-EU Disputes, 7 May 
2019, Case No. ARB/15/50, Eskosol S.p.A. in liquidazione v Italian Republic.
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X.	 Opinion 1/17 (2019): The ECJ approves the investor-state 
dispute settlement system in the CETA

57.  In a recent and much-anticipated decision, the ECJ concluded that the 
Investment Court System mechanism provided for by the Comprehensive 
Economic and Trade Agreement between the EU and Canada (“CETA”) was 
compatible with EU primary law.56

58.  On 30 October 2016, Canada the EU signed a free trade agreement, the 
CETA, which provides for an ISDS mechanism, including an investment 
court system. On 7 September 2017, the Kingdom of Belgium filed a request 
for an opinion from the ECJ regarding the compatibility of such a mechanism 
with EU law, pursuant to Article 218(11) TFEU. The question submitted by 
the Kingdom of Belgium to the Court was as follows:
“Is Chapter Eight (‘Investments’), Section F (‘Resolution of investment disputes 
between investors and states’) of the Comprehensive Economic and Trade 
Agreement between Canada, of the one part, and the European Union and its 
Member States, of the other part, signed in Brussels on 30 October 2016, com-
patible with the Treaties, including with fundamental rights?”
59.  On 30 April 2019, the Full Court of the ECJ concluded that the ISDS 
mechanism was compatible with the EU Treaties and the EU Charter of Fun-
damental Rights, since: (a) the CETA Tribunal would not have jurisdiction to 
interpret and apply rules of EU law other than the provisions of CETA; and 
(b) it may not issue awards that have the effect of preventing the EU institu-
tions from operating in accordance with the EU’s constitutional framework.57

60.  This opinion was issued almost one year after the Achmea decision, 
which had not clarified the ECJ’s position regarding agreements between the 
EU and third parties (but rather between Member States of the EU). The main 
difference between these two decisions is the principle of mutual trust, which 
the ECJ found inapplicable to treaties between the EU and non-Member 
States. The opinion was of course welcomed by the international arbitration 
community, but hardly attenuates the damage done by Achmea.

56	 CJEU, Opinion 1/17 of the Court on the Compatibility of Section F of Chapter Eight of the Comprehensive 
Economic and Trade Agreement between EU Canada with EU primary law, 30 April 2019. 

57	 CJEU, Opinion 1/17 of the Court on the Compatibility of Section F of Chapter Eight of the Comprehensive 
Economic and Trade Agreement between EU Canada with EU primary law, 30 April 2019, spec. §118.
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XI.	 Micula (2019): The General Court Finds that an ICSID 
Award is Not an Unlawful State Aid

61.  The CJEU’s most recent judgement relating to arbitration was in fact ren-
dered by the General Court rather than the ECJ and is therefore not (strictly 
speaking) a judgement of a supreme court. Yet it would be a shame not to 
mention it, as it relates to one of the most interesting (and difficult) conflicts 
between EU law and international arbitration.
62.  In 1998, Romania adopted advantageous tax measures to attract inves-
tors to under-developed regions. Two Swedish brothers, Ioan and Viorel Mic-
ula, and their three companies invested in these regions and benefited from 
the advantageous measures. In 2004, as part of the process of joining the Eu-
ropean Union, Romania withdrew these measures, which were considered to 
be State aids and thus contrary to EU law.
63.  In 2005, the Micula brothers and their three companies introduced ICSID 
arbitration proceedings, claiming that Romania had violated the Swedish-
Romanian BIT. In 2008, the arbitral tribunal found that it had jurisdiction 
to decide on the matter. On 11 December 2013, the arbitral tribunal issued 
an award in favour of the Micula brothers, ordering Romania to pay them 
€ 178 million.58

64.  Interestingly, the EU Commission had been allowed to act as amicus 
curiae during the arbitral proceedings. It had warned the arbitral tribunal 
that, because of the State aids issue, an award against Romania might not be 
enforceable within the EU, and it had referred to the Eco Swiss case and the 
obligation for national courts to examine the compatibility of arbitral awards 
with EU competition law. But the arbitral tribunal had taken a different path.
65.  On 31 January 2014, a few weeks after the issuing of the ICSID award, the 
Commission informed Romania that executing the award would constitute 
unlawful State aid and would thus be contrary to EU law. Romania informed 
the Commission that it had already started executing the award by cancel-
ling the debt of one of the claimants, and asked for clarifications. On 26 May 
2014, the Commission issued a suspension injunction ordering Romania to 

58	 ICSID Final Award 11 December 2013, Case No. ARB/05/20, Ioan Micula, Viorel Micula, S.C. European 
Foods S.A, S.C. Starmill S.R.L. and S.C. Multipack S.R.L. v. Romania.
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suspend any action which might lead to the execution or implementation of 
the 11 December 2013 award.59

66.  On 2  September 2014, the Micula brothers applied to the CJEU for 
the annulment of the Commission’s suspension injunction. On 1 October 
2014, the Commission decided to initiate the procedure laid down in Arti-
cle 108(2) TFEU to formally investigate the partial execution of the Award 
by Romania.
67.  On 30 March 2015, the Commission found that the payment of the com-
pensation awarded by the ICSID tribunal constituted a State aid within the 
meaning of Article 107(1) TFEU and as such was incompatible with the in-
ternal market.60 As a result, Romania found itself in an impasse between its 
international obligation under the Swedish-Romanian BIT to execute the 
award and the EU law prohibition to do so. The Micula case thus evolved 
from an investment treaty arbitration dispute between an EU investor and an 
EU Member State to a State aid case between an EU investor and the Euro-
pean Commission.
68.  On 18 June 2019, the General Court released Romania from its impasse 
by annulling the Commission’s 2015 decision.61 The General Court held that 
the award could not be treated as an illegal state aid – at least as far as that 
part of the compensation covering the pre-accession period was concerned. 
It found that the Commission had been wrong to retroactively apply EU law 
to that (pre-accession) period. Accordingly, Romania’s dilemma has been re-
solved: it can respect its international obligations without breaching EU law.
Nevertheless, it seems likely that this issue will come back in some way or an-
other in the future. In any event, it is sure that the worlds of international ar-
bitration (both commercial and investment) and EU law will continue to rub 
up against each other. The CJEU will have to try to avoid (further) sparks from 
flying. It will be interesting to see whether it continues with the approach that 

59	 EU Commission, Decision C(2014) 3192 final of 26 May 2014 issued in State aid SA.38517. The suspen-
sion injunction was issued pursuant to Article 11(1) of Chapter III of Council Regulation No 659/1999 of 
22 March 1999, which provides: “The Commission may, after giving the Member State concerned the oppor-
tunity to submit its comments, adopt a decision requiring the Member State to suspend any unlawful aid until 
the Commission has taken a decision on the compatibility of the aid with the common market (hereinafter 
referred to as a ‘suspension injunction’).”

60	 Commission decision (EU) 2015/1470 of 30 March 2015 on State aid SA.38157 (2014/C) (ex2014/NN) 
implemented by Romania – Arbitral award Micula v Romania of 11 December 2013.

61	 CJEU 18 June 2019, Cases T-624/15, T-694/15 and T-704/15, Ioan and Viorel Micula and others v Euro-
pean Commission supported by the Kingdom of Spain and by Hungary.
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it has taken in recent judgments or instead returns to the more laissez-faire 
approach of its earlier judgments. The author, for one, hopes that the pendu-
lum will start to swing back.
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Summary
The present article deals with the role of the Austrian Supreme Court in arbitra-
tion-related matters, which is threefold: The Supreme Court acts as a court of first 
and last instance in proceedings for the setting aside of arbitral awards, reviews 
challenge decisions made by arbitral institutions or arbitral tribunals and makes 
substitute appointments where the parties fail to make the necessary appointments 
and no other mechanism is in place to appoint the arbitrator. The authors illus-
trate how the Austrian Supreme Court applies the reasons for the setting aside of 
awards set out in § 611 (2) of the Austrian Code of Civil Procedure [ZPO] and the 
principles of independence and impartiality set out in § 588 (2) ZPO. Furthermore, 
the authors summarise setting aside proceedings and challenge proceedings before 
the Supreme Court. They conclude that these judicial activities cannot be seen as 
undue interference in arbitral proceedings, but as necessary support ensuring the 
integrity of the arbitral process.

I.	 Introduction
1.  The reforms to Austrian arbitration law have proceeded in two stages, one 
in 2006 and one in 2013. The 2006 amendments to the Code of Civil Proce-
dure (ZPO) brought the Austrian Arbitration law into line with the UNCI-
TRAL Model Law (without the 2006 amendments). The 2013 amendment 
focused on the introduction of single-instance court proceedings. Following 
the Swiss model, the Supreme Court is now the first and final instance, with 
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jurisdiction over setting aside proceedings and other court proceedings in 
connection with arbitration proceedings. To deal with these matters, the Su-
preme Court has established a specialised five-judge panel.
2.  This article illustrates the case law on the setting aside of awards which has 
developed since 2014 (section II.A). Subsequently, we will summarise devel-
opments regarding setting aside proceedings by the Supreme Court (section 
II.B). In Section III, we set out the reasons for challenging an arbitrator and 
how these are applied in practice as well as the challenge proceedings before 
the Supreme Court. Section IV contains a brief reference to substitute ap-
pointments, as these are also made by the Supreme Court. Lastly, in section 
V, we discuss the lessons learnt during the first five years of the new rules on 
the Supreme Court’s jurisdiction.

II.	 Setting aside proceedings
A.	 Reasons for setting aside awards under Austrian law

1.	 General overview

3.  In principle, the grounds for setting aside correspond to those set out in 
Art. 34 of the UNCITRAL Model Law and are listed in § 611 (2) ZPO. These 
grounds are:
a.	 the decision of the arbitral tribunal as to its jurisdiction is incorrect, either 

because the arbitral tribunal has confirmed its jurisdiction in spite of the 
invalidity of the arbitration clause, or because it has wrongly found that it 
lacks jurisdiction;

b.	 the right of a party to be heard has been violated in the course of arbitra-
tion;

c.	 the award exceeds the parameters of what the parties had requested (ultra 
petita);

d.	 the composition of the arbitral tribunal was irregular (it is irrelevant 
whether or not this had an effect on the award);

e.	 the arbitration procedure was conducted in such a way as to be contrary 
to the fundamental values of Austrian law (procedural public policy);

f.	 offences were committed in the arbitration (such as falsification of docu-
ments, false testimony, fraud or bribery of an arbitrator) such that, had they 
been committed in the course of ordinary proceedings, the judgement of 
the court could be challenged on the grounds set out in § 530 (1) (1-5) ZPO;

g.	 the award is contrary to the fundamental values of Austrian law (violation 
of substantive public policy).
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4.  To illustrate how the Supreme Court has applied these grounds of set-
ting aside since 2014, we refer to two recent decisions, specifically OGH 
23.02.2016, 18 OCg 3/15p, and 28.09.2016, 18 OCg 3/16i.

2.	 OGH 23.02.2016, 18 OCg 3/15p

5.  On 15 October 2007, a Bulgarian joint-stock company (“AG”), which (as 
a holding company) held several companies in the agricultural industry, and 
an Austrian limited liability company (“GmbH”), concluded an agreement on 
the “mandatory agency for purchasing of shares” (hereinafter referred to as 
the “brokerage agreement”). The subject of the contract was an order placed 
by the Bulgarian AG with the Austrian GmbH to find at least three prospec-
tive buyers for at least 60 % of the shares in the company “S-AD”, at a purchase 
price of at least € 7 million. The Austrian GmbH was granted the exclusive 
right to broker the shares for a stated period of time. The parties to the dis-
pute agreed on a commission of 5 % of the agreed purchase price, for which 
the Bulgarian AG had to make an advance payment of € 70,000 as a “man
agement fee”.
6.  Art. 21 of the brokerage agreement (“Term”) essentially reads as follows:
If the Seller terminates the Contract before the end of the Term for any reason 
other than the Agent’s inability to find a Buyer or a breach of confidentiality by 
the Contractor/Purchaser, the amount of € 70,000 paid in advance shall not 
be refunded.
i. If the final agreement signed between the Buyer and the Seller does not come 
into existence within the term of this Agreement, without any fault of the Agent 
and/or of the Seller, the Agent shall be obliged to repay to the Seller 50 % of the 
Management Fee.
7.  After concluding the contract, the Bulgarian AG paid the management fee 
of € 70,000 to the Austrian GmbH.
8.  On 8 January 2014, the Bulgarian AG filed a Statement of Claim with the 
Vienna International Arbitral Centre (VIAC), requesting the Austrian GmbH 
to refund half of the management fee, i.e. € 35,000 plus interest. It based this 
request on Art. 21 (i) of the brokerage agreement, which obliges the respond-
ent to refund the management fee regardless of respondent’s fault. Claimant 
submitted only that the sale of the company shares did not take place.
9.  The Austrian GmbH argued that Art. 21 (i) of the brokerage agreement 
was unclear, not in line with the joint intent of the parties and might lead to 
absurd results. According to the Austrian GmbH, the provision should be 
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interpreted to mean that the management fee was refundable only if respond-
ent failed to comply with its contractual duties. In fact, however, respondent 
complied with its duties by presenting three potential buyers. The sale of the 
shares failed only due to the fault of the claimant. For this reason, respondent 
submitted, it was under no obligation to refund the management fee.
10.  By award dated 7 April 2015, the arbitral tribunal, consisting of a sole 
arbitrator, dismissed the claim. In his reasoning, the sole arbitrator stated 
that Art. 21 (i) of the brokerage agreement was not unclear and that it gave 
Claimant no right to claim a refund of the € 35,000.
11.  The setting aside action brought by the Bulgarian AG before the Su-
preme Court was unsuccessful. The setting aside action focused on the sole 
arbitrator’s legal analysis, which was incorrect from the point of view of the 
Bulgarian AG, and which led to an allegedly “absurd result”. This aspect was 
referred to as a violation of the AG’s right to be heard (§ 611 (2)(2) ZPO), as an 
award ultra petita (§ 611 (2)(3) ZPO), as a breach of procedural ordre public 
(§ 611 (2)(5) ZPO) and as a breach of substantive ordre public (§ 611 (2)(8) 
ZPO). In dealing with these four grounds of setting aside, the Supreme Court 
made several significant holdings.
12.  First, the Supreme Court reiterated that the setting aside procedure is 
not a forum for examining whether the arbitral tribunal correctly resolved the 
factual and legal issues raised in the arbitral proceedings. For this reason, the 
Supreme Court was barred from examining whether the sole arbitrator had 
interpreted Art. 21 (i) of the brokerage agreement correctly, which the claim-
ant was contesting in the specific case. The Supreme Court’s examination as 
to whether the arbitral tribunal had violated substantive ordre public (§ 611 
(2)(8) ZPO) cannot give rise to any review of the award in fact and/or in law. 
Therefore, even legally incorrect decisions must, in principle, be accepted so 
long as the result of the arbitral award does not lead to an unacceptable viola-
tion of the fundamental values of the Austrian legal system.
13.  Second, the Supreme Court held that the sole arbitrator’s failure to dis-
cuss the legal analysis on which the arbitral award was based did not violate 
the parties’ right to be heard. In the opinion of the Supreme Court, there 
could be no suggestion that arbitral tribunals should apply higher standards 
than state courts in terms of the parties’ right to be heard. In that context, the 
Supreme Court repeated that setting aside proceedings should not be consid-
ered the equivalent of appellate procedure; state courts should only ensure 
that minimum guarantees are complied with in the arbitration. Thus, in order 
to assess whether a parties’ right to be heard has been violated, the Supreme 
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Court is required to consider the gravity of the violation in state court pro-
ceedings. Against this background, the arbitral tribunal is not obliged to com-
municate its legal analysis to the parties beforehand and to invite them to 
comment on it. Only in cases where the arbitral tribunal departs from a legal 
analysis which it has already expressed or otherwise indicated to the parties, 
thereby preventing the parties from making further submissions, would the 
arbitral tribunal effectively be violating the parties’ right to be heard because 
in such cases, this would frustrate the legitimate expectations of the parties.
14.  Finally, the Supreme Court stated that, when analysing the subject-mat-
ter of the dispute, the arbitral tribunal is not bound by the legal qualification 
of the facts on which the action is based. The subject matter of the dispute is 
characterised by the request for relief and the facts adduced to support the 
claim, not by the legal qualifications made by the claimant. Hence, if the arbi-
tral tribunal applies a different legal norm, this will nonetheless not constitute 
a decision ultra petita.
15.  The judgement of 23 February 2016 illustrates that the Austrian Supreme 
Court applies the “iura novit arbiter” principle, leaving the arbitral tribunal 
the power to apply legal norms on its own initiative, as well; this does not con-
stitute any breach of the parties’ right to be heard so long as their legitimate 
expectations are not frustrated.

3.	 OGH 28.09.2016, 18 OCg 3/16i

16.  In a consultancy agreement between the parties to the setting aside pro-
ceedings, the claimant in the setting aside proceedings undertook to provide 
consultancy services to the respondent in respect of the sale of goods to cer-
tain customers. Some of these clients were named in the contract. Others 
were referred to only as “all other companies” purchasing “products and/or 
services” on the basis of certain “specifications”. The consideration payable to 
the respondent was a fee of “10 % of all orders executed by [the respondent] 
for the above-mentioned customers”.
17.  In the arbitration, the claimant had sought an order requiring the re-
spondent to render accounts in respect of four specific projects as well as “all 
other transactions” which the respondent had entered into with the custom-
ers named in the contract during a specified period.
18.  By interim award dated 23 December 2015, the arbitral tribunal, consist-
ing of three arbitrators, dismissed the claim for an accounting relating to a 
specific project called “project L” and to all “other transactions”, finding that 
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the term “other transactions” was too broad and lacked the required specific-
ity. Furthermore, the tribunal failed to reproduce certain parts of the request 
for relief (relating to an amendment of the request for relief made during the 
arbitration), but failed to give reasons as to why it had done this.
19.  The claimant sought the setting aside of the award to the extent of the 
dismissal of the claimant’s claims. It relied on the following grounds:
a.	 When dismissing the claim, the arbitral tribunal had failed to reproduce 

certain parts of the request for relief, which related to an amendment of 
the claim made during the arbitration. According to the claimant, this 
represented a case of infra petita which would have to be treated in the 
same way as cases of ultra petita, i.e. by setting aside the award based on 
§ 611 (2)(3) ZPO.

b.	 The arbitral award violated the claimant’s right to be heard within the 
meaning of § 611 (2)(2) ZPO, because the arbitral tribunal, in its reason-
ing, failed to deal with all of the legal grounds which the claimant had 
argued in the arbitration.

c.	 The arbitral award violated procedural ordre public (§  611 (2)(5) ZPO) 
because it constituted a surprise decision; more specifically, the tribunal 
failed to discuss the terms of the request of relief (which were allegedly 
“too broad”) with the parties, and respondent had not objected to the 
terms of the request for relief in the arbitration.

20.  The Supreme Court set aside the interim award in part. It found that an 
award should be set aside under § 611 (2)(5) ZPO (breach of procedural ordre 
public) if the proceedings were conducted in a manner which is contrary to 
fundamental values of the Austrian legal system. In the case at hand, this vi-
olation was made out due to the inadequate reasoning of the interim award. 
The Supreme Court emphasised that the reasoning of the award is indispen-
sable to an assessment of whether the arbitral tribunal dealt with the matter 
properly or whether the decision was arbitrary. In light of the circumstances 
of the case, the Supreme Court found that the reasoning was contradictory 
inasmuch as the arbitral tribunal rejected the claim for the rendering of ac-
counts for being “too broad”, even though the contract contained the very 
same “broad” terms.
21.  The judgement dated 28  September 2016 puts the judgement dated 
23 February 2016, which we discussed earlier in sub-sec. 1., in perspective: 
Whilst it is true that the Supreme Court allows arbitral tribunals to apply 
legal norms on its own initiative, thereby vesting fairly broad powers in the 
arbitral tribunal, the Supreme Court nevertheless scrutinises the reasoning of 
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the award. If the reasoning is found to be contradictory, the Supreme Court 
does not hesitate to draw the necessary consequence, by setting aside the 
award.

4.	 Setting aside proceedings before the Supreme Court

22.  As already stated, § 615 ZPO vests exclusive1 jurisdiction in the Supreme 
Court to rule on the setting aside of awards (as well as for applications for a 
declaration of the existence or non-existence of the award). This rule goes 
back to the Austrian Arbitration Act of 20132 by which the Austrian Supreme 
Court was made the court of first and last instance in setting aside proceed-
ings where the place of arbitration is located within Austria. The rationale 
behind the abolition of two levels of jurisdiction, as implemented by the 2013 
reform, is simple: When parties agree to resort to arbitration, part of their 
common intent is to exclude the jurisdiction of state courts to the great-
est possible extent. If arbitration is followed not only by one, but by two or 
even three levels of judicial control by state courts, the parties are trapped in 
lengthy judicial proceedings, which is contrary to their original objective.3 
On the other hand, if the highest judicial authority in the country undertakes 
(ex post) impartial and independent supervision of arbitral proceedings and 
awards, this is a valuable service promoting the integrity of arbitration.
23.  In cases relating to annulment of awards, the Supreme Court is required 
to proceed in accordance with the procedure applicable to regional courts 
(“Landesgerichte”) of first instance.4 This is an exception to the rule since, as 
a general principle, the Supreme Court is not considered the trier of facts, as 
the Supreme Court itself stated in its official comments on the 2013 reform 
bill.5 At the same time, however, it is only fair to say that the Supreme Court 

1	 The only exceptions to this rule are the (rare) cases where a consumer is a party to the arbitration agree-
ment or cases involving labour law. In cases where a consumer is a party to the arbitration agreement, the 
regional court (“Landesgericht”) in whose district the arbitration court has its seat has jurisdiction over 
annulment proceedings of first instance (§  617 (8) ZPO). In employment law matters, the Labour and 
Social Disputes Court has jurisdiction under § 618 ZPO. The Court of Appeal is the second instance and 
the Supreme Court may be called upon to decide on appeals from the judgment of the Court of Appeal.

2	 Arbitration Reform Law 2013, Official Gazette I 2013/118; see C. ASCHAUER, “Neue Gerichtszuständig-
keiten für Schiedssachen in Österreich”, b-Arbitra 2014, p. 9.

3	 Cfr. W.H. RECHBERGER, “Zum Instanzenzug bei der Anfechtung von Schiedssprüchen”, ecolex 2011, 
p. 886 (p. 888).

4	 § 616 (1) ZPO.
5	 Observations submitted by the Supreme Court on 12 March 2012, p. 3 et seq.
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has demonstrated diligence and care in performing its new role as a judge 
not only of the law but also the facts of the case, having also demonstrated its 
willingness to hear witnesses.6

24.  The mandatory procedural time-limit for bringing an action for setting 
aside is three months from the service of the award on the party bringing 
the action.7 Failure to comply with the deadline may be excused in the cir-
cumstances specified in § 146 (1) ZPO.8 Over the course of the setting aside 
proceedings, the parties cannot raise any new plea that was not already raised 
in the statement of claim.9

25.  On the date on which it files the application, the claimant is required to 
pay court fees equal to 5 % of the value of that part of the award that is being 
challenged (or, in any case, a minimum contribution of € 5,518). Since the 
law does not set a ceiling either in actions for setting aside or any other com-
mercial matters, this fee can result in exorbitant amounts. However, it should 
be noted that a party may benefit from legal aid in certain situations, which 
includes an exemption from the duty to pay court fees.10 In principle, legal aid 
is also available to indigent companies provided that their shareholders can 
demonstrate eligibility for legal aid.11 However, the situation with regard to 
court fees remains very unsatisfactory. Some scholars have expressed doubts 
as to whether the present system of court fees is compatible with Article 6 of 
the ECHR, as they represent an obstacle to the access to justice.12 The Aus-
trian Bar Association has thus launched an initiative to support the compe-
tent authorities in reducing court fees in all civil and commercial matters, 
including setting aside actions.13

6	 For example, OGH 23 June 2015, 18 OCg1/15v, RZ 2015, p. 270 = ecolex 2016, p. 44 (with comments from 
HAUSMANINGER).

7	 § 611 (4) ZPO; however, if the claimant claims that the award was obtained through unlawful acts, and that 
the requirements for annulment pursuant to § 611 (1)(6) ZPO, in conjunction with § 530 (1) (1)-(5) ZPO, 
are met, the time limit is four weeks from the knowledge of the person concerned of the unlawful facts 
(§ 534 ZPO).

8	 C. HAUSMANINGER in H. FASCHING and A. KONECNY (ed.), Zivilprozessgesetze, vol. IV/2, 3rd ed., 
2016, § 611 ZPO, n. 186.

9	 C. HAUSMANINGER in H. FASCHING and A. KONECNY (ed.), Zivilprozessgesetze, vol. IV/2, 3rd ed., 
2016, § 611 ZPO, n. 184.

10	 § 63 (1) ZPO.
11	 R. FUCIK in W.H. RECHBERGER (ed.), ZPO, 4th ed., 2014, § 63 ZPO, n. 4.
12	 G. KODEK, Die Anforderungen des Art. 6 EMRK an das Rechtsmittelverfahren – Aktuelle Entwicklungen in 

Österreich und Polen, Festschrift for Tadeusz Ereciński, vol I, 2011, p. 1493 (p. 1527).
13	 See the Annual Report of the Austrian Bar Association 2018 (“Tätigkeitsbericht 2018”), p. 17.
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26.  Under Austrian law, the award is fully effective as soon as it is notified to 
the parties.14 The initiation of an action for annulment, therefore, has no im-
pact on the effectiveness of the award in itself and merely constitutes grounds 
for a request to suspend enforcement under § 42 of the Enforcement Code 
[Austrian acronym: EO]. Suspension of enforcement is granted where the 
person concerned satisfies certain conditions and, in particular, provides a 
guarantee equal to the amount for which the other party is proposing en-
forcement.15

27.  The statement of claim is served on the respondent by the Supreme 
Court. If the respondent is resident or domiciled in an EU Member State, ser-
vice of the statement of claim is governed by Regulation (EC) No 1393/2007 
on the service of judicial and extrajudicial documents in civil or commer-
cial matters. Therefore, service proceeds relatively quickly. However, if the 
respondent’s seat is located in a third country, the application must be served 
through diplomatic or consular channels which can be a rather lengthy and 
cumbersome process.16

28.  One weakness of the procedure before the Supreme Court is that there is 
no provision for hearing the arbitrators. They may only be heard as witnesses, 
provided that this does not jeopardise the confidentiality of the deliberations. 
Some arbitrators take the role of parties to the annulment proceedings by 
assuming the role of co-litigant (“Streitgenosse”).17 Regardless of whether this 
practice is admissible, one may question whether it is compatible with the 
role of an arbitrator: in principle, the last opportunity for the arbitrator to 
express his or her opinion on all of the aspects of the case is the final award 
(or dissenting opinion, if any). These documents should be self-explanatory. 
At most, the arbitrator may refer the Supreme Court to certain documents in 
the file or parts of the reasoning of the award. However, the arbitrator should 
not take sides with any of the parties.
29.  In setting aside proceedings, the Supreme Court may exclude the public 
to protect the confidentiality of the matters discussed in the arbitration.18 The 

14	 § 607 ZPO.
15	 W. JAKUSCH in P. ANGST and P. OBERHAMMER, EO, 3rd ed., 2015, § 44 EO, n. 34.
16	 For example, according to the State Treaty between Austria and the former USSR (Austrian Official Ga-

zette 1972/no. 112), the application is sent via the Austrian and Russian diplomatic authorities to the com-
petent court making the notification.

17	 OGH 06 December 2016, 18 OCg 5/16h.
18	 § 616 (2) ZPO.
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parties may request such protection at any stage of the proceedings before 
the Supreme Court.
30.  The Supreme Court decides on the setting aside claim in the form of 
a judgement by which the award is confirmed or quashed. If the award is 
quashed due to the invalidity of the arbitration agreement, this obviously puts 
an end to the arbitration, since the parties will have to refer the matter to the 
competent court. This should be done immediately, i.e. within one or two 
months, in order to take advantage of the limitation provisions contained in 
§ 584 (4) ZPO.
31.  If the award is set aside for reasons other than the lack of jurisdiction of 
the arbitral tribunal, for example, because of a violation of public policy, the 
question arises as to whether the “old” tribunal will retain jurisdiction to rule 
on the matter or whether a new tribunal will need to be constituted. In the 
opinion of one co-author19, the matter, in principle, should be submitted to 
the “old” tribunal, since § 608 (3) ZPO provides that “the function of the ar-
bitral tribunal ends with the conclusion of the proceedings”. The setting aside 
of the award implies that the dispute has not been resolved; the procedure 
has thus not achieved its purpose and cannot be considered to have been 
concluded. As a result, the arbitration tribunal continues to have jurisdiction.
32.  In addition, there are practical arguments in favour of this solution, such 
as the fact that the “old” arbitral tribunal has full knowledge of the case and 
is likely to be able to decide more quickly. Furthermore, there may be cases 
in which the arbitral tribunal bears no responsibility for the setting aside of 
the award. We would also recall that Art. 40 of the Vienna Rules expressly 
specifies that the VIAC Secretary-General and the VIAC Board may take the 
necessary measures to restart an arbitration after the case has been referred 
to the arbitration tribunal.
33.  To conclude, we would observe that the setting aside proceedings con-
ducted by the Supreme Court are relatively quick. One may expect the judge-
ment to be rendered within a year, or even sooner than that. Together with 
the fact that the challenged award is, in principle, fully enforceable20, this 
should put an end to practices where the debtor files a groundless setting 
aside action, hoping to achieve a “settlement” of the matter.

19	 C. ASCHAUER, “Neue Gerichtszuständigkeiten für Schiedssachen in Österreich”, b-Arbitra 2014, p.  23; a 
different view has been expressed by C. HAUSMANINGER in H. FASCHING and A. KONECNY (ed.), 
ZPO, vol. IV/2, 3a ed., 2016, § 611 ZPO n. 212.

20	 See supra, margin no. 26.
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III.	 Challenge of arbitrators
34.  Beyond its exclusive jurisdiction in setting aside matters, the second pre-
rogative of the Supreme Court under this legislation is that of supervising 
challenge decisions. In these matters, however, the Supreme Court does not 
exercise its control ex post, but rather while the arbitration is pending. In sub-
section III.A below, we will briefly refer to the general standards applied by 
the Supreme Court. Thereafter, we will illustrate the approach of the Supreme 
Court by referring to a few, selected challenge decisions (section III.B). Lastly, 
we will also summarise challenge proceedings (section III.C).

A.	 General standards

35.  Pursuant to the mandatory rule contained in § 588 (2) ZPO, an arbitra-
tor may be challenged “only if circumstances exist that give rise to justifiable 
doubts as to his [or her] impartiality or independence, or if he [or she] does 
not fulfil the qualifications agreed by the parties”. These requirements, which 
are objective in nature (“justifiable doubts”), must always be met if the place 
of arbitration is located within Austria.
36.  The standards of independence and impartiality are the same in respect 
of all of the members of the arbitral tribunal. However, the president of the 
arbitral tribunal must always be mindful of the “particular aura of independ-
ence”21 the parties expect from him or her.
37.  When assessing the independence or impartiality of an arbitrator, one 
should exercise caution when considering case law relevant to judges.22 
Judges have a very different standing: in Austria, their independence and im-
partiality is guaranteed by life tenure, a system where cases are distributed 
amongst the judges of one court pursuant to objective and predetermined 
criteria (“feste Geschäftsverteilung”), and their fixed salary. Furthermore, the 
decisions of judges are usually subject to further appeal. Arbitrators are very 
often professional advocates who live and work in a certain biosphere and 
may have multiple professional contacts. Their decisions are not subject to 
appeal. Therefore, arbitrators should strive to behave “a shade better” than 

21	 L. LEVY, “The Chairman’s Role in the Arbitral Tribunal’s Dynamic” in ICC (ed.), Players’ interaction in 
International Arbitration (2012), p. 65.

22	 A different view is expressed in OGH 05 August 2014, 18 ONc 1/14p.
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state court judges and be even “more” independent and impartial.23 To this 
end, codes of ethics for arbitrators24 can be a source of inspiration.

B.	 Selected rulings on challenges made by the Austrian Supreme Court

1.	 Conflicts of interest

38.  In two decisions dated 5 August 2014, no. 18 ONc 1/14p and 18 ONc 
2/14k, the Supreme Court was called upon to assess academic contacts be-
tween an arbitrator and counsel (joint publications in the past and current 
membership of one and the same academic institution). It found that these 
contacts did not, in and of themselves, give rise to doubts as to the inde-
pendence and impartiality of the arbitrator. Furthermore, the Supreme Court 
ruled that a failure to disclose a possible conflict is, in and of itself, a reason 
for the challenge only if the arbitrator has potentially attempted to conceal a 
conflict of interest.
39.  A different issue is the question of whether an arbitral award can be 
set aside where a lack of independence and impartiality becomes apparent 
only after the award has been made. In its decision of 17 June 2013, no. 2 Ob 
112/12b, the Supreme Court stated that this is only conceivable if the lack of 
independence and impartiality has been particularly serious.25

40.  According to a decision dated 26  November  2014, no.  18 ONc 5/14a, 
there is no appearance of a lack of independence or impartiality if an arbitra-
tor and a counsel are members of (separate sections of ) the Rotary Club in 
one and the same city.
41.  The Supreme Court has not as yet ruled on whether parties may waive 
their right to challenge an arbitrator in advance. This may be relevant to “ad-
vance waivers” which some arbitrators solicit from the parties in respect of 
conflicts that may arise out of or in connection with future appointments of 
their firms. According to the Explanations given to General Standard 3 of the 
IBA Conflict Guidelines, an advance waiver does not discharge the arbitra-
tor’s ongoing duty of disclosure. Under Austrian law, moreover, a party may 
only waive its right of appeal only in full knowledge of the decision to which 

23	 F. NARIMAN, “Standards and Behaviour of Arbitrators”, Arb. Intl. 1988(4) 311, p. 312.
24	 E.g., The Code of Ethics of Arbitrators of the Milan Chamber of Arbitration.
25	 This view was criticized by A. REINER and S. VANOVAC, “Geltendmachung nachträglich bekannt ge-

wordener Ablehnungsgründe gegen einen Schiedsrichter im Aufhebungsverfahren”, GesRZ 2014, p. 130.
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the waiver refers.26 We would, therefore, conclude that, as a general principle, 
advance waivers are not permissible.
42.  The Supreme Court has not as yet dealt with the impact of third-party 
funding on the independence and impartiality of arbitrators. If the arbitrator 
is aware of a link between himself or herself and a third-party funder involved 
in the arbitration, that link must be disclosed. In the opinion of the authors, 
an arbitrator’s failure to disclose such a link would, in and of itself, give rise to 
justifiable doubts as to the independence and impartiality of the arbitrator, as 
he or she might have tried to conceal the conflict.

2.	 Unilateral contacts

43.  In a decision of 26  November  2014, no.  18 ONc 5/14a, the Supreme 
Court was called upon to deal with a case in which the arbitral tribunal had 
invited the challenged arbitrator and the opponent of the challenged arbitra-
tor to comment on the challenge but failed to inform the challenging party 
thereof. This was not considered to be an unlawful ex-parte communication, 
but this view might be too lax.
44.  The decision dated 29 April 2016, no. 18 ONc 3/15h, relates to the same 
arbitration which had already been the basis of decisions no. 18 ONc 1/14p 
and 18 ONc 2/14k, which is cited supra (“Conflicts of interest”): After the 
Supreme Court had rejected two earlier challenges of the arbitrator, the ar-
bitrator in question went out to lunch with counsel of the challenging party. 
In his comments, the arbitrator alleged that they had only discussed matters 
of academic interest. The Supreme Court removed the arbitrator, stating that 
justice must be seen to be done and that the mere appearance of a lack of im-
partiality was sufficient to justify the challenge.

3.	 Violations of due process

45.  In two decisions of 13  August 2014, nos. 18 ONc 3/14g and 18 ONc 
4/14d, the Supreme Court was called upon to deal with a situation in which a 
procedural order contained indications of the possible further course of the 
proceedings. The case regarded a very protracted arbitration where an award 
had already been set aside. Under the particular circumstances of that case, 
the Supreme Court found that the indications in the procedural order could 

26	 See G. KODEK in W. H. RECHBERGER (ed.), ZPO, 4th ed., at § 461, n. 11.
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not be understood as advice which the arbitral tribunal might have given to 
one side.
46.  In a decision dated 4 October 2017, 18 ONc 1/17t, the Supreme Court 
found that asymmetrical time-limits which the arbitral tribunal had set for 
the parties to comment on a certain procedural issue did not violate the equal 
treatment principle because, in the specific case, the challenging party was 
given sufficient time for its comments.

4.	 Interim Conclusion

47.  It is in the nature of challenge decisions that they are always driven by 
the very specific circumstances of each case. It is therefore difficult to iden-
tify general rules. However, the fact that exclusive jurisdiction is vested in 
(one panel of ) the Supreme Court over challenges has the advantage that this 
provides the Supreme Court with experience of the arbitration-specific is-
sues and also of the protagonists of (domestic and international) arbitration. 
This enables the Supreme Court to fully assess all of the particularities of the 
challenge.

C.	 Challenge proceedings

1.	 Challenge proceedings before the arbitral institution or the arbitral tribunal

48.  The parties may agree on applicable challenge procedures. According to 
the 2013 CEPANI Arbitration Rules, Art. 16(2), the challenging party must 
submit its challenge to the CEPANI Secretariat within one month from the 
date of receipt of the arbitrator’s appointment or within one month from the 
date on which the challenging party was informed of the facts and circum-
stances supporting the challenge. Under the 2018 Vienna Rules, Art. 20(2), 
that time limit is 15 days.
49.  The time limits of 15 or 30 days, respectively, are much longer than the 
time limits in place for challenges of Austrian judges, where the challenge 
must be filed at once, i.e. prior to any further comments on the merits of the 
case.27 The long time limits that apply in arbitral proceedings leave parties 
enough time to consider whether it is really appropriate to challenge the ar-
bitrator.

27	 § 21 (2) JN (German acronym for “Jurisdiktionsnorm” or “Jurisdictional Code”).
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50.  Since the work of an arbitrator has an intuitu personae character, each 
challenge must be directed against an individual arbitrator and is assessed 
individually.
51.  In an ad hoc arbitration where the place of arbitration is in Austria, the 
tribunal itself rules on the challenge.28 It is noteworthy that the challenged ar-
bitrator is allowed to take part in the decision-making, even though he is thus 
acting as a judge in his or her own case. However, this procedure can be justi-
fied because the challenge is subject to further appeal to the Supreme Court. 
52.  A challenge will be time-barred if the party fails to submit the challenge 
within the applicable time limit. In this case, the circumstances which might 
have given rise to the challenge cannot be referred to in order to request the 
setting aside of the award or in proceedings regarding the enforcement of the 
award.
53.  However, this time-bar scenario must be distinguished from those cases 
where a series of procedural steps or a series of comments form a pattern 
of bias. While one of these procedural actions or comments, taken in iso-
lation, might not raise justifiable doubts, the recurrence of these actions or 
comments may raise doubts if they are always and unjustifiably to the disad-
vantage of one and the same party. In the opinion of the authors, a party has 
the right to challenge the arbitrator in such cases as soon as the last event 
occurs that represents “the straw that breaks the camel’s back”. However, to 
safeguard its right to challenge, the interested party should raise a formal ob-
jection in response to each of the single actions or comments.
54.  As from the moment when the party receives the final award, no chal-
lenge is permissible. There is an exception to this rule where the arbitral tri-
bunal remains in office following a request for correction or interpretation 
of the award (which is sometimes the reason why requests for correction or 
interpretation of the award are filed).

2.	 Appeal to the Austrian Supreme Court

55.  If the arbitral institution (institutional arbitration) or arbitral tribunal (ad 
hoc arbitration) has rejected the challenge, the challenging party may submit 
the challenge to the Supreme Court.29 Panel no. 18 of the Supreme Court, 

28	 § 589 (2) ZPO.
29	 § 589 (3) ZPO.



Rechtsleer/Aufsätze
Christian Aschauer & Matthias Neumayr

346

Wolters Kluwer� b-Arbitra 2019/2

which is in charge of setting aside proceedings, is also competent to deal with 
the challenge.
56.  If the arbitral institution or arbitral tribunal has sustained the challenge, 
the other side has no appeal.30

57.  The deadline for submitting the challenge to the Supreme Court is four 
weeks as from the day the challenging party receives the decision by which 
the challenge was rejected. This deadline cannot be extended, but restitutio in 
integrum is available in the circumstances defined in § 146 (1) ZPO.
58.  An appeal from the challenge can only be asserted if the challenge has 
been the subject of proceedings before the arbitral institution or the arbitral 
tribunal.31 This principle is not very practical in cases where a lack of im-
partiality becomes apparent through a series of actions or statements which 
occur at different points in time. In these cases, the challenging party may in-
form the Supreme Court that another challenge has been filed with the insti-
tution or the arbitral tribunal and request the Supreme Court to suspend the 
proceedings pending the additional challenge. This will enable the Supreme 
Court to assess the case comprehensively.
59.  The challenging party is required to pay a flat court fee of € 2,218. In rul-
ing on the challenge, the Supreme Court will also decide on reimbursement 
of this fee by the other side, and reimbursement of the costs of representation 
before the Supreme Court. The amount of these costs is determined based on 
a legal fee scale.32

60.  Challenge proceedings before the Supreme Court are governed by the 
Act on Non-Contentious Proceedings.33 They are characterised by a lesser 
degree of formality. Thus, it is within the discretion of the Supreme Court 
whether to hold a hearing.34 In practice, the Supreme Court rules based on 
documents only. In every case, it gives the party opposing the challenge and 
every arbitrator an opportunity to file written comments. Written comments 
can also be filed spontaneously, without a formal invitation by the Supreme 
Court.

30	 § 589 (3) ZPO.
31	 OGH 26 November 2014, 18 ONc 5/14a and OGH 04 October 2017, 18 ONc 1/17t.
32	 “Rechtsanwaltstarifgesetz”.
33	 German acronym: AußStrG.
34	 OGH 04 October 2017, 18 ONc 1/17t.
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61.  In ruling on the appeal, the Supreme Court has the authority to review 
and revise all aspects of the challenge decision made by the arbitral institu-
tion or the arbitral tribunal. The Supreme Court is not bound by their find-
ings of fact or their legal analysis.
62.  The parties may expect the Supreme Court to rule on the challenge 
within 3-6 months. While the challenge is pending, the arbitral tribunal may 
continue the proceedings.35 However, under the 2018 Vienna Rules, no award 
may be issued before the Board has ruled on a pending challenge.36

IV.	 Substitute appointments
63.  For the sake of completeness, we should also note that the Supreme 
Court, and in particular panel no. 18, has jurisdiction to make substitute ap-
pointments if one party fails to appoint an arbitrator or if the party-appointed 
arbitrators cannot agree on the president, and if no other mechanism is in 
place for appointing the arbitrator.37 While it may seem unusual that substi-
tute appointments are made by the highest judicial authority, this has proven 
useful because, over time, the Supreme Court has also gained expertise re-
garding potential arbitrators.
64.  The Supreme Court appoints an arbitrator only upon request of one 
party. In its request, the applicant is required to describe the particularities 
of the case so that the Supreme Court can assess what is required from the 
arbitrator. If the application lacks sufficient information about the relevant 
facts and/or the amount in dispute in the arbitration, the conditions neces-
sary for the appointment of an arbitrator are not met and the request must 
be denied.38

V.	 Conclusions
65.  In the period between 1 January 2014 (which is when the Supreme Court 
began playing the role as first and last instance in all matters relating to the 
setting aside of awards) and 20  June 2019, the Supreme Court was seized 

35	 See the express provision contained in the 2018 Vienna Rules, Art. 20 (4), and § 589 (3) ZPO. Where there 
is no express rule, the question as to whether the arbitration should continue despite the challenge is a 
procedural question within the procedural discretion of the arbitral tribunal.

36	 2018 Vienna Rules, Art. 20 (4).
37	 § 587 (1)-(5) ZPO.
38	 OGH 06 February 2018, 18 ONc 4/17h.
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with 28 claims for the setting aside of an award. The amount in dispute varied 
between € 35,000 and about € 16 million. Out of the 28 awards, only one was 
(partially) set aside. 4 claims were withdrawn by the claimant. In two cases, 
the Supreme Court succeeded in facilitating a settlement between the parties.
66.  In that same period (1 January 2014-20 June 2019), the Supreme Court 
was called upon to deal with 11 challenges and to make 10 substitute appoint-
ments. Out of the 11 challenges, only two were successful; two applications 
were withdrawn by the applicant.
67.  One might be tempted to say that the statistical figures given above, and 
in particular the low number of cases involving the quashing of an award, 
are typical of an “arbitration-friendly” jurisdiction. However, that conclusion 
seems misplaced. Where the state courts set aside an award because of one 
or more of the very serious defects set out in § 611 ZPO, this is an act that 
promotes the reliability of arbitration as a dispute-resolution mechanism. It 
is in the best interest of everyone, i.e. parties, arbitrators and state courts, 
that the decisions rendered by arbitral tribunals are above reproach. Rather 
than evincing any reluctance on the part of the Supreme Court to apply § 611 
ZPO, the limited numbers of cases (and annulments) seem to show the qual-
ity of the work of (Austrian and non-Austrian) arbitrators operating in the 
jurisdiction.
68.  It would also seem that the introduction of the new system (a single court 
instance for all setting aside claims) has not disrupted the system. On the 
contrary, the Supreme Court has continued to rule along the lines of previous 
case law, exercising foresight and caution in introducing new aspects. This 
is also in line with the expectations of the users of arbitration, who chose 
Austria as a place of arbitration precisely because of the proven track record 
of the state courts in providing support for the arbitral system.
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Summary
The Belgian Supreme Courts, namely the Constitutional Court, the Court of Cas-
sation and the Council of State, had the opportunity to deal a number of times with 
arbitral proceedings and arbitral awards. In this contribution, the authors examine 
the case law of these highest courts of Belgium in the field of arbitration that they 
know of and that has been published. This includes 3 decisions rendered by the 
Constitutional Court, 2 decisions rendered by the Council of State and 57 decisions 
rendered by the Court of Cassation. The oldest decision examined in this contribu-
tion dates from 1904. All the other decisions of the Court of Cassation examined in 
this contribution were rendered after the Second World War.

During the period from 1904 to 2019, the Belgian arbitration law changed consid-
erably.

The present contribution follows the structure of the new arbitration law of 2013, 
so that court decisions rendered under the old arbitration law or under the former 
Code of Civil Procedure are also included in the new structure (Chapters I to IX).

This contribution focuses on court decisions and examines thereupon to what ex-
tent they support or limit arbitration as a dispute resolution method (Chapter X). 
At the end of this contribution, the readers will find an index of all of the examined 
court decisions.
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Résumé
Les juridictions suprêmes de Belgique, à savoir la Cour constitutionnelle, la Cour de 
cassation et le Conseil d’État, ont eu à traiter des questions relatives à des procédures 
d’arbitrage et à des sentences arbitrales à plusieurs reprises. Les auteurs examinent 
dans cette contribution la jurisprudence dont ils ont connaissance et qui a été pu
bliée de ces juridictions suprêmes de Belgique. Cela comprend 3 arrêts de la Cour 
constitutionnelle, 2 arrêts du Conseil d’État et 57 arrêts de la Cour de cassation. 
L’arrêt le plus ancien examiné dans cette contribution date de 1904. Tous les autres 
arrêts de la Cour de cassation examinés datent d’après la Seconde Guerre mondiale.

Au cours de la période examinée ici, de 1904 à 2019, le droit belge de l’arbitrage a 
subi de profonds changements.

La présente contribution suit la structure de la nouvelle loi d’arbitrage de 2013, 
de sorte que les arrêts rendus en vertu de l’ancienne loi sur l’arbitrage ou de l’an-
cien Code de procédure civile sont également inclus dans la nouvelle structure 
(chapitres Ier à IX).

Cette contribution porte sur les décisions rendues par les cours et examine ensuite 
dans quelle mesure elles favorisent ou limitent l’arbitrage comme mode de règle-
ment de litiges (chapitre X) et se termine par un index de l’ensemble des arrêts 
examinés.

Inleiding
1.  Zowel arbitrale procedures als arbitrale uitspraken kunnen in de sfeer 
van de rechtbanken terechtkomen. De Belgische hoogste rechtscolleges, 
het Grondwettelijk Hof, het Hof van Cassatie en de Raad van State, hadden 
de gelegenheid zich te buigen over zowel arbitrale procedures als arbitrale 
uitspraken. Alhoewel uitspraken van de hoogste Belgische rechtscolleges van 
groot belang zijn voor de rechtspraktijk, werden er tot dusver weinig of geen 
overzichten van rechtspraak van de hoogste Gerechtshoven op het gebied 
van arbitrage gepubliceerd. Wij kennen slechts een tweetal bijdragen in de 
rechtsleer waarin aandacht werd besteed aan de rechtspraak van het Hof van 
Cassatie inzake arbitrage.1 Ook verschenen er tot dusver slechts zeer weinig 

1	 L. DE GRYSE, “Arbitrage in de cassatierechtspraak”, Imperat Lex, Liber Amicorum Pierre Marchal, Lar-
cier, Brussel, 2003, 247-60, waarin een 20-tal arresten van het Hof van Cassatie besproken werden;  
O. CAPRASSE, “Les grands arrêts de la cour de cassation belge en droit de l’arbitrage”, b-Arbitra 2013/1, 
137-167, waarin 13 arresten van het Hof van Cassatie besproken werden.
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publicaties over de aantallen arbitrages die in België plaatsvinden en over 
de aantallen zaken in verband met arbitrage die aan rechtbanken werden 
voorgelegd.2

In de voorliggende bijdrage bespreken wij de gepubliceerde rechtspraak van 
deze hoogste rechtscolleges inzake arbitrage waarvan we kennis hebben kun-
nen nemen en die gepubliceerd werd. Dit omvat 3 arresten gewezen door het 
Grondwettelijk Hof, 2 arresten van de Raad van State en 57 arresten van het 
Hof van Cassatie. Het oudste in deze bijdrage besproken arrest dateert van 
1904. Alle andere hier besproken arresten van het Hof van Cassatie dateren 
van na de Tweede Wereldoorlog.
2.  Tijdens de hier behandelde periode, van 1904 tot 2019, onderging het 
Belgisch arbitragerecht grondige veranderingen. Tot 1972 golden in België 
de bepalingen van het Wetboek van Burgerlijke Rechtspleging, die waren 
uitgevaardigd in 1806 in de periode toen België nog deel uitmaakte van 
Frankrijk (“W.B.R.”).3 Met de wet van 14 juli 19724 werd aan het Gerechtelijk 
Wetboek een deel VI inzake arbitrage toegevoegd, dat gebaseerd was op de 
Europese overeenkomst houdende eenvormige wet inzake arbitrage, onder-
tekend te Straatsburg op 20  januari  1966 (“oude arbitragewet van 1972”).5 
Deel VI van het Gerechtelijk Wetboek inzake arbitrage werd nadien in be
perkte mate gewijzigd met de wet van 2 maart 1985 (“oude arbitragewet van 

2	 H. VERBIST, “Het echte, becijferde beeld van arbitrage in België”, RW 1998-1999, 345-362, waarin op basis 
van een onderzoek bij de griffies van de verschillende rechtbanken van eerste aanleg voor de periode 1992-
1996 wordt beschreven hoeveel arbitrale uitspraken er ter griffie werden neergelegd en over welke zaken 
deze arbitrale uitspraken handelden.

3	 Code de Procédure Civile van 29 april 1806, afgekondigd op 9 mei 1806, namelijk Boek III, Titel I, de ar-
tikelen 1003-1028 (Les Codes et les Lois spéciales les plus usuelles en vigueur en Belgique, eds. J. SERVAIS  
en E. MECHELYNCK, Bruylant, Brussel, 1907, 382-388). Zie: Verslag namens de Commissie voor de Justi-
tie, Wetsontwerp tot goedkeuring van de Europese overeenkomst houdende eenvormige wet inzake arbi-
trage, ondertekend te Straatsburg op 20 januari 1966, en tot invoering in het Gerechtelijk Wetboek van een 
zesde deel betreffende de arbitrage (Doc 195 (1971-1972), nr. 3, 8 juni 1972, 1-3).

4	 Wet van 4 juli 1972 tot goedkeuring van de Europese overeenkomst houdende een eenvormige wet inzake 
arbitrage, ondertekend te Straatsburg op 20 januari 1966, en tot invoering in het Gerechtelijk Wetboek van 
een zesde deel betreffende de arbitrage, BS 8 augustus 1972, 8717-8736.

5	 Deze overeenkomst werd in 1966 door de Raad van Europa goedgekeurd, met de bedoeling de arbi-
tragewetten in de landen van de Raad van Europa te harmoniseren en eenvormig te maken. Enkel Oosten-
rijk en België hebben deze overeenkomst ondertekend en België bleek uiteindelijke het enige land te zijn 
dat deze overeenkomst heeft omgezet in nationale wetgeving inzake arbitrage, zie: https://www.coe.int/
en/web/conventions/full-list/-/conventions/treaty/056/signatures?p_auth=W48GbfXC, geconsulteerd op 
31 mei 2019.
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1985”)6 en de wet van 19 mei 1998 (“oude arbitragewet van 1998”)7, totdat 
het een grondige wijziging onderging met de wet van 24  juni  2013.8 Met 
de wet van 24  juni  2013 (“de arbitragewet van 2013”) werden de bepalin-
gen van de Modelwet van UNCITRAL inzake internationale handelsarbi-
trage van 19859 grotendeels overgenomen in deel VI van het Gerechtelijk 
Wetboek, weliswaar met behoud van enkele bepalingen van de oude arbi-
tragewet van 1972.10 Recentelijk werd deel VI van het Gerechtelijk Wetboek 

6	 Wet van 27 maart 1985 betreffende de nietigverklaring van scheidsrechterlijke uitspraken, BS 13 april 1985, 
5106.

7	 Wet van 19 mei 1998 tot wijziging van de bepalingen van het Gerechtelijk Wetboek betreffende de arbi-
trage, BS 7 augustus 1998, 25353-25355.

8	 Wet van 24 juni 2013 tot wijziging van het zesde deel van het Gerechtelijk Wetboek betreffende de arbi-
trage, BS 28 juni 2013, 41263-41276.

9	 De UNCITRAL Modelwet onderging enkele wijzigingen in 2006. Toen België in 2013 zijn arbitragewet 
aanpaste op basis van de UNCITRAL Modelwet, was het het 67e land dat dit deed. Op heden zijn er 
inmiddels reeds 111 jurisdicties in 80 landen met een arbitragewetgeving gebaseerd op deze Modelwet; 
zie: http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration.html, gecon-
sulteerd op 31 mei 2019.

10	 Voor een bespreking van de arbitragewet van 24  juni 2013, zie: H. VERBIST, “De nieuwe Belgische Ar-
bitragewet van 24  juni  2013”, Special, Wetsvoorstel Herziening Arbitragerecht, Tijdschrift voor Arbitrage, 
Rotterdam, Nederlands Arbitrage Instituut, 2013, nr. 3, 155-160; M. PIERS en D. DE MEULEMEESTER, 
“Nieuwe Arbitragewet – België is voortaan een ‘UNCITRAL Modelwet’-land”, NjW 2013, 726-736;  
M. PIERS en D. DE MEULEMEESTER, “The adoption of the UNCITRAL Model Law encourages arbi-
tration in Belgium”, b-Arbitra 2013, nr. 2, 367-404; M. PIERS (ed.) De nieuwe arbitragewet 2013, Essentiële 
bepalingen en hun praktische werking, Antwerpen-Cambridge, Intersentia, 2013, 187 p.; M. DAL, “La nou-
velle loi sur l’arbitrage”, JT 2013, 785-795; O. CAPRASSE, “Le nouveau droit belge de l’arbitrage”, Rev.Arb. 
2013, 953-978; G. KEUTGEN, “La réforme 2013 du droit belge de l’arbitrage”, RDIDC 2014, 65-112; D. 
PHILIPPE, “Modernisation of the Belgian law on arbitration”, DAOR 2014, nr. 109, 6-20; L. DEMEYERE 
en H. VERBIST, “De nieuwe Belgische Arbitragewet van 24  juni  2013”, RW 2014-2015, 83-107; D. DE 
MEULEMEESTER en M. PIERS, “De nieuwe Belgische Arbitragewet” in J. LEYSEN (Ed.), Alternatieve 
geschillenbeslechting, Vormingsprogramma 2015, Departement Permanente Vorming van de Orde van 
Advocaten van de Balie van Kortrijk, Larcier, Gent, 2015, 85-106; G. KEUTGEN, “La genèse d’une nou-
velle loi sur l’arbitrage” in Contestation, Combats et Utopies, Liber amicorum Christine Matray, Larcier, 
Brussel, 2015, 307-312; B. DEN TANDT (ed.), The New Belgian Arbitration Law, Brugge, die Keure, 2015, 
143 p.
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nog in beperkte mate gewijzigd door de wet van 25 december 2016 (“de arbi-
tragewet van 2016”).11

3.  Tijdens de hier behandelde periode, van 1904 tot 2019, ondertekende Bel-
gië ook verschillende bilaterale en multilaterale verdragen inzake arbitrage. 
Op 28  maart  1925 ondertekende België met Nederland een bilateraal ver-
drag dat o.m. ook de erkenning en tenuitvoerlegging van arbitrale uitspraken 
omvatte (“bilateraal verdrag België-Nederland”).12 Voordien had België reeds 
een gelijkaardig bilateraal verdrag met Frankrijk ondertekend op 8 juli 1899 
(“bilateraal verdrag België-Frankrijk”).13 Later ondertekende België nog 
een bilateraal verdrag met Duitsland op 30  juni  1958 (“bilateraal verdrag 
België-Duitsland”)14, met Zwitserland op 29  april  1959 (“bilateraal verdrag 

11	 Wet van 25 december 2016 tot wijziging van de rechtspositie van de gedetineerden en van het toezicht 
op de gevangenissen en houdende diverse bepalingen inzake justitie, BS 30 december 2016, 91963-91990. 
Voor een bespreking van de arbitragewet van 25 december 2016, zie: D. VAN GERVEN, “Nouvelles modifi-
cations mineures pour faciliter davantage l’arbitrage en Belgique”, TBH 2016, 912; H. VERBIST, “Aanpassing 
van de Belgische arbitragewet door de wet van 25 december 2016”, b-Arbitra 2016, Brussel, nr. 2, 253-265; 
M. DAL, “Quelques précisions apportées au droit de l’arbitrage”, JT 2017, 641-642; O. CAPRASSE, “Le droit 
de l’arbitrage après la loi ‘Pot Pourri IV’ ” in Modes alternatifs de règlement des conflits, réformes et actuali-
tés, Commission Université-Palais, Université de Liège, vol. 178, Luik, Anthemis, 2017, 101-120. Zie ook:  
H. VERBIST en H. VAN HOUTTE, “Belgium” in F.-B. WEIGAND en A. BAUMANN (eds.), Practitioner’s 
Handbook on International Commercial Arbitration – Third edition, Oxford, Oxford University Press, 2019, 
156-225.

12	 Verdrag tussen België en Nederland betreffende de territoriale rechterlijke bevoegdheid, betreffende het 
faillissement en betreffende het gezag en de tenuitvoerlegging van rechterlijke beslissingen, van scheids-
rechterlijke uitspraken en van authentieke akten, alsmede het Additioneel Protocol, ondertekend te Brussel 
op 28 maart 1925. Goedgekeurd bij wet van 16 augustus 1926, BS 27  juli 1929, 3926. In werking sedert 
1 september 1929.

13	 Verdrag tussen België en Frankrijk betreffende de rechterlijke bevoegdheid, het gezag en de uitvoering van 
rechterlijke uitspraken, van de scheidsrechterlijke uitspraken en de rechtsgeldige akten, gesloten te Parijs 
op 8 juli 1899. Goedgekeurd bij wet van 31 maart 1900, BS 30-31 juli 1900, 3386. In werking sedert 25 au-
gustus 1900.

14	 Overeenkomst tussen België en de Bondsrepubliek Duitsland betreffende de erkenning en de weder-
zijdse tenuitvoerlegging van rechterlijke beslissingen, scheidsrechterlijke uitspraken en authentieke ak-
ten in burgerlijke zaken of in handelszaken, alsmede het Aanvullend Protocol, ondertekend te Bonn op 
30 juni 1958. Goedgekeurd bij wet van 10 augustus 1960, BS 18 november 1960, 8931. In werking sedert 
27 januari 1961.



Rechtsleer/Aufsätze
Herman Verbist & Luc Demeyere

354

Wolters Kluwer� b-Arbitra 2019/2

België-Zwitserland”)15 en met Oostenrijk op 16 juni 1959 (“bilateraal verdrag 
België-Oostenrijk”).16

In 1924 keurde België het protocol betreffende de geldigheid van arbitrage-
bepalingen in de handelscontracten, gesloten te Genève op 24  september 
1923 (“Protocol van Genève”), goed17 en in 1929 deed België dit eveneens 
met de overeenkomst betreffende de erkenning en uitvoering van vreemde 
scheidsrechterlijke uitspraken, gesloten te Genève op 26  september 1927 
(“Overeenkomst van Genève”).18 Het protocol van Genève en de overeen-
komst van Genève golden in België tot de ratificatie in 1975 van het verdrag 
betreffende de erkenning en tenuitvoerlegging van buitenlandse scheidsrech-
terlijke uitspraken, gesloten te New York op 10 juni 1958 (“Verdrag van New 
York”). 19 Ook in 1975 ratificeerde België het Europees verdrag inzake de 
internationale handelsarbitrage, gesloten te Genève op 21 april 1961 (“Ver-
drag van Genève”).20 In 1970 keurde België het verdrag van 18 maart 1965 
inzake de beslechting van geschillen met betrekking tot investeringen tus-
sen staten en onderdanen van andere staten, opgemaakt te Washington op 
18 maart 1965 (“Verdrag van Washington” of ook wel bekend als het “ICSID 
Verdrag”) goed.21

4.  In de voorliggende bijdrage wordt de indeling van de nieuwe arbi-
tragewet van 2013 gevolgd, zodat ook uitspraken gewezen onder het oude 

15	 Overeenkomst tussen België en Zwitserland betreffende de erkenning en tenuitvoerlegging van rechter
lijke beslissingen en van scheidsrechterlijke uitspraken, ondertekend te Bern op 29 april 1959. Goedgekeurd 
bij wet van 21 mei 1962, BS 11 september 1962, 7743. In werking sedert 15 oktober 1962.

16	 Overeenkomst tussen België en Oostenrijk betreffende de wederzijdse erkenning en tenuitvoerlegging 
van rechterlijke beslissingen, scheidsrechterlijke uitspraken en authentieke akten in burgerlijke zaken en 
in handelszaken, ondertekend te Wenen op 16 juni 1959. Goedgekeurd bij wet van 10 augustus 1960, BS 
28 oktober 1960, 8130. In werking sedert 16 december 1961.

17	 Goedgekeurd bij wet van 20 september 1924, BS 5-6 januari 1925. Voor België in werking sedert 23 okto-
ber 1924 tot de vervanging door het Verdrag van New York op 16 november 1975.

18	 Goedgekeurd bij wet van 15 april 1929, BS 11 juli 1929. Voor België in werking sedert 25 juli 1925 tot de 
vervanging door het Verdrag van New York op 16 november 1975.

19	 België heeft het verdrag ondertekend op 10 juni 1958, maar de goedkeuring van het verdrag volgde slechts 
met de wet van 5  juni 1975, BS 15 november 1975, 14410. Voor België in werking sedert 16 november 
1975.

20	 België heeft het verdrag ondertekend op 21 april 1961, maar de goedkeuring van het verdrag volgde slechts 
met de wet van 19 juli 1975, BS 17 februari 1976, 1691. Voor België in werking sedert 7 januari 1976.

21	 België heeft het verdrag ondertekend op 15 december 1965, maar de goedkeuring van het verdrag volgde 
slechts met de wet van 17 juli 1970, BS 24 september 1970, 9548. Voor België in werking sedert 26 septem-
ber 1970.
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arbitragerecht of onder het Wetboek van Burgerlijke Rechtspleging in de 
nieuwe indeling worden ondergebracht (hfdst. I tot IX).22

Deze bijdrage concentreert zich op de uitspraken, om vervolgens na te gaan 
in welke mate zij geschillenbeslechting door arbitrage ondersteunen, dan wel 
beperken (hfdst. X).
Aan het einde van de bijdrage worden alle besproken arresten in een globaal 
overzicht chronologisch opgelijst met vermelding van het hoofdstuk waarin 
zij besproken worden.

Hoofdstuk I – Algemene bepalingen (Art. 1676 tot 1680 
Ger.W.)

I.1.	 Geschillen die aan arbitrage kunnen worden voorgelegd

5.  Artikel 1676, § 1 Ger.W. bepaalt sedert 2013: “Ieder geschil van vermogens-
rechtelijke aard kan het voorwerp van arbitrage uitmaken”. De oude arbi-
tragewet van 1972 voorzag in artikel 1676, § 1 Ger.W.: “Elk geschil dat reeds is 
ontstaan of nog kan ontstaan uit een bepaalde rechtsbetrekking, waarover een 
dading mag worden aangegaan, kan bij overeenkomst aan arbitrage worden 
onderworpen”.
De oude arbitragewet bevatte in artikel 1678, § 2 Ger.W. bovendien de bepa
ling: “Onder voorbehoud van de bij de wet bepaalde uitzonderingen is van rechts
wege nietig iedere overeenkomst tot arbitrage afgesloten vóór het ontstaan  
van het geschil, waarvan de arbeidsrechtbank kennis moet nemen krachtens 

22	 Voor een algemeen overzicht van het Belgisch arbitragerecht, zie o.m.: H. VAN HOUTTE, K. COX 
en S. COOLS, “Overzicht van rechtspraak: Arbitrage (1972-2006), TBH 2007, 111-157; M. PIERS 
en M. STORME, “Overzicht van Belgische rechtspraak Arbitrage (2006-2014), TPR 2014, 859-901;  
G. KEUTGEN en A. GOESSENS, “L’arbitrage – Chronique de jurisprudence 2003-2013”, JT 2014, 821-
833; G. KEUTGEN en G.-A. DAL, “Belgium”, ICCA International Handbook on Commercial Arbitra-
tion, suppl. 82, december 2014, 16  p.; P. HOLLANDER en M. DRAYE, “Brussels” in M. OSTROVE,  
C. SALOMON en B. SHIFMAN, Choice of Venue in International Arbitration, New York, Oxford 
University Press, 2014, 15-44; G. KEUTGEN en G.-A. DAL, m.m.v. M. DAL en G. MATRAY, L’arbi-
trage en droit belge et international, Tome I – Le droit belge, 3e édition revue et augmentée, 2015, 784 p.; 
O. CAPRASSE, “L’arbitrage” in G. DE LEVAL (ed.), Droit judiciaire, Tome 2 – Manuel de Procédure Ci-
vile, Brussel, Larcier, 2015, 1373-1429; N. BASSIRI en M. DRAYE (eds.), Arbitration in Belgium – A 
Practitioner’s Guide, Alphen aan den Rijn, Wolters Kluwer, 2016, 663  p.; P. DE BOURNONVILLE, 
“L’arbitrage”, in Répertoire Notarial, Deel XIII Notariële Rechtspleging, Bruxelles, Larcier, 2017, 327  p.;  
H. VERBIST en H. VAN HOUTTE, “Belgium” in Practitioner’s Handbook on International Commercial 
Arbitration – Derde editie,F.-B. WEIGAND en A. BAUMANN (eds.), Oxford, Oxford University Press, 
2019, 156-225.
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de artikelen 578 tot 583”. Deze bepaling is sedert de nieuwe arbitragewet van 
2013 opgenomen in artikel 1676, § 5 Ger.W.23

De wet die gold tot 1972, dus het Wetboek van Burgerlijke Rechtspleging 
van 1806,24 bevatte de volgende bepalingen inzake arbitreerbaarheid. Ar-
tikel 1003: “Toutes personnes peuvent compromettre sur les droits dont elles 
ont la libre disposition”; artikel 1004: “On ne peut compromettre sur les dons 
et legs d’aliments, logement et vêtements; sur les séparations d’entre mari et 
femme, divorces, questions d’état, ni sur aucune des contestations qui seraient 
sujettes à communication au ministère public”; artikel 1005: “Le compromis 
pourra être fait par procès-verbal devant les arbitres choisis, ou par acte de-
vant notaires, ou sous signature privée”; artikel 1006: “Le compromis désignera 
les objets en litige et les noms des arbitres, à peine de nullité”.25

6.  In een arrest van 4 september 199726 vernietigde het Hof van Cassatie een 
arrest van het hof van beroep te Gent dat geoordeeld had dat een geschil 
inzake de vergoeding van een voetbalspeler en over de in het spelerscontract 
bedongen prestaties of voordelen niet beslecht kon worden via arbitrage. Het 
Hof van Cassatie oordeelde dat de verbintenis aangegaan door voetbalspelers 
aangesloten bij de Koninklijke Belgische Voetbalbond, die zich verplichten om 
geschillen van sportieve oorsprong voor te leggen aan de bevoegde comités 
van de voetbalbond, een geldig arbitragebeding vormt. Hiermee bevestigt het 
Hof van Cassatie dat arbitrage in sportaangelegenheden mogelijk is. Verschil-
lende sportfederaties voorzien overigens in hun statuten of reglementen dat 
betwistingen in verband met door hen genomen beslissingen moeten worden 
voorgelegd ter beslechting aan het Belgisch Arbitragehof voor de Sport.27

23	 Voor een bespreking van de arbitreerbaarheid onder de nieuwe wet van 2013, zie L. DEMEYERE, “De 
arbitrageovereenkomst en de arbitreerbaarheid” in M. PIERS (ed.), De nieuwe arbitragewet 2013, Essentiële 
bepalingen en hun praktische werking, Antwerpen-Cambridge, Intersentia, 2013, 1-25.

24	 Code de Procédure Civile van 29 april 1806, afgekondigd op 9 mei 1806, namelijk Boek III, Titel I, de artike-
len 1003-1028 (Les Codes et les Lois spéciales les plus useuelles en vigueur en Belgique, eds. J. SERVAIS en 
E. MECHELYNCK, Brussel, Bruylant, 1907, 382-388). Zie: verslag namens de Commissie voor de Justitie, 
wetsontwerp tot goedkeuring van de Europese overeenkomst houdende eenvormige wet inzake arbitrage, 
ondertekend te Straatsburg op 20 januari 1966, en tot invoering in het Gerechtelijk Wetboek van een zesde 
deel betreffende de arbitrage (doc 195 (1971-1972), nr. 3, 8 juni 1972, 1-3).

25	 Er bestaat kennelijk slechts een Nederlandse vertaling van deze tekst gemaakt door de wetgever in Neder-
land, volgens: R. VAN LENNEP, Handleiding voor het Scheidsgerecht in Fransch-Belgisch Recht, Antwerpen, 
De Sikkel, 1946, 39.

26	 Cass. 4 september 1997, A.R. C.94.0113.N, Koninklijke sportvereniging Cercle Brugge vzw/M. Van Ise
ghem, Arr.Cass. 1997, 775-777.

27	 Voor meer informatie over het Belgisch Arbitragehof voor de Sport, zie: http://www.bas-cbas.be/.
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I.2.	 Discussie over arbitreerbaarheid van geschillen inzake concessies 
van alleenverkoop met toepassing van buitenlands recht

7.  De rechtsvraag inzake arbitrage waarover het Hof van Cassatie reeds het 
vaakst diende te oordelen is de vraag of geschillen inzake concessies van al-
leenverkoop aan arbitrage kunnen worden voorgelegd, en in het bijzonder of 
partijen in hun overeenkomst van alleenverkoop kunnen voorzien dat deze 
onderworpen is aan een buitenlands recht. Deze vraag werd herhaaldelijk 
opgeworpen in het licht van de wet van 27 juli 1961 betreffende de eenzij-
dige beëindiging van de voor onbepaalde tijd verleende concessies van al-
leenverkoop.28 Deze wet voorziet dat de benadeelde concessiehouder, bij de 
beëindiging van een verkoopconcessie met uitwerking voor het gehele Bel-
gische grondgebied of een deel ervan, in elk geval de concessiegever in Bel-
gië kan dagvaarden, hetzij voor de rechter van zijn eigen woonplaats, hetzij 
voor de rechter van de woonplaats van de zetel van de concessiegever, en 
dat, ingeval het geschil voor een Belgische rechtbank wordt gebracht, deze 
uitsluitend de Belgische wet zal toepassen.29 De wet van 1961 stelt in artikel 6 
dat de bepalingen van toepassing zijn niettegenstaande hiermee strijdige 
overeenkomsten gesloten vóór het einde van het contract waarbij de con-
cessie is verleend. De wet van 27 juli 1961 werd opgeheven met de wet van 
2 april 2014 en de meeste bepalingen van de oude wet werden opgenomen in 
Boek X van het Wetboek Economisch Recht,30 behalve de oude bepaling van 
artikel 6.31 Weliswaar voorziet de wet van 2 april 2014 als overgangsbepaling 
in artikel 10, § 3 dat de bepalingen van de wet van 27 juli 1961 van toepassing 
blijven, niettegenstaande hiermee strijdige overeenkomsten, op de concessies 
verleend vóór de opheffing van de wet van 27 juli 1961.32

28	 BS 5 oktober 1961. Deze wet werd gewijzigd bij wet van 13 april 1971, BS 21 april 1971. De bepalingen 
ervan werden recentelijk opgenomen in het Wetboek Economisch Recht, Boek X, Artikel 39.1.

29	 Artikel 4 van de wet van 27 juli 1961. Sedert de invoeging van deze wet in Boek X van het Wetboek Eco
nomisch Recht, is dit artikel X.39 WER.

30	 Ingevoegd bij wet van 2 april 2014, BS 28 april 2014, 35053. Deze wet is in werking sedert 31 mei 2014.
31	 Art. 6 van de wet van 27 juli 1961. Deze bepaling werd niet overgenomen in het Wetboek Economisch 

Recht toen de wet in 2014 werd opgenomen in Boek X, WER.
32	 Wet van 2 april 2014 houdende invoeging van Boek X “Handelsagentuurovereenkomsten, commerciële 

samenwerkingsovereenkomsten en verkoopconcessies” in het Wetboek van Economisch Recht en hou-
dende invoeging van de definities eigen aan boek X in boek I van het Wetboek Economisch Recht, BS 
28 april 2014, 35053, 35063. Deze wet is in werking sedert 31 mei 2014.
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8.  De gevallen waarin het Hof van Cassatie zich diende uit te spreken over 
de arbitreerbaarheid van concessiegeschillen dateren allen uit de periode van 
voor de nieuwe arbitragewet van 2013.
In een arrest van 28 juni 197933, stelde het Hof van Cassatie dat zowel volgens 
het Verdrag van New York als volgens het bilateraal verdrag België-Zwitser-
land voor de erkenning van buitenlandse arbitrale uitspraken door de Bel-
gische rechter in principe als voorwaarde geldt dat, volgens de Belgische wet, 
het geschil door arbitrage kan beslecht worden en dus aan de rechtsmacht 
van de Belgische rechtbanken kan onttrokken worden. Het Hof oordeelde 
dat krachtens artikel 6 van de wet van 27 juli 1961 de dwingende bepalingen 
van die wet ertoe strekken in alle gevallen de concessiehouder het recht te 
verzekeren om zich op de bescherming van de Belgische wet te beroepen, 
behalve wanneer hij daarvan heeft afgezien in een overeenkomst gesloten na 
het einde van het contract waarmee de concessie is verleend. Het Hof besloot 
dat derhalve een geschil over de beëindiging door de concessiegever van een 
contract inzake een concessie van alleenverkoop met uitwerking voor het ge-
hele Belgische grondgebied of een deel ervan niet vatbaar is voor beslechting 
door een arbitrage die vóór het einde van het contract is overeengekomen en 
tot doel en gevolg heeft dat een buitenlandse wet wordt toegepast. Het Hof 
van Cassatie vond daarom dat een arbitrale uitspraak die volgens het over-
eengekomen arbitragebeding gedaan was in Zürich met toepassing van Duits 
recht niet kon worden tenuitvoergelegd in België. Het Hof bestempelde het 
arbitragebeding als “een ontduiking van de wet”. De advocaat-generaal bij het 
Hof van Cassatie merkte in zijn conclusie over deze zaak op dat de bepalin-
gen van de Belgische alleenverkoopwet van 27 juli 1961 van dwingend recht 
waren, maar niet van openbare orde, omdat zij niet de essentiële belangen 
van de Staat of van de gemeenschap raken of ook niet, in het privaatrecht, 
de juridische grondslag vastleggen waarop de economische of morele orde 
van de maatschappij is gebaseerd, zodat het beding rechtsgeldig kan worden 
aangegaan, wanneer het risico voor de druk die ten aanzien van de zwakkere 
partij kan worden uitgeoefend, is verdwenen.34

33	 Cass. 28 juni 1979, Audi-N.S.U. Auto Union AG/Adelin Petit S.A., JT 1979, 625-628, RW 1980-1981, 539-
541, Arr.Cass. 1978-1979, I, 1303-1314, Pas. 1979, I, 1260-1283, ICCA Yearb.Comm.Arb., Vol. V, 1980,  
257-259.

34	 Concl. Adv. Gen. E. KRINGS, Pas. 1979, I, 1260, 1268.
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9.  In een arrest van 22 december 1988,35 oordeelde het Hof van Cassatie dat 
geschillen in verband met concessies van alleenverkoop voor het Belgisch 
grondgebied slechts arbitreerbaar zijn in zoverre de arbiters verplicht zijn om 
Belgisch recht toe te passen en in zoverre deze verplichting duidelijk is vast-
gesteld vooraleer er een geschil ontstaat. In dat geschil hadden de partijen in 
het arbitragebeding geen toepasselijk recht voorzien. De concessiegever had 
gesuggereerd dat Zwitsers recht op het geschil van toepassing zou zijn. De 
Belgische concessiehouder had daarentegen aangedrongen op de toepassing 
van Belgisch recht. Het hof volgde daarom het hof van beroep te Brussel dat 
geoordeeld had dat het geschil in die omstandigheden niet arbitreerbaar was.
10.  Op 15 oktober 200436 vernietigde het Hof van Cassatie een arrest van 
het hof van beroep te Antwerpen van 17  december 200137 dat een arbi-
tragebeding geldig had verklaard in een geschil over de beëindiging van een 
exclusieve concessieovereenkomst tussen een Zwitserse concessiegever en 
een Belgische concessiehouder, die voorzag dat geschillen moesten beslecht 
worden door arbitrage in Zwitserland volgens Zwitsers recht. Het hof van 
beroep te Antwerpen had geoordeeld dat de bepalingen van het Verdrag van 
New York primeren op de bepalingen van de wet van 27 juli 1961, die niet 
van openbare orde zijn, en dat het de lex contractus is die bepaalt of het arbi-
tragebeding geldig is. Het Hof van Cassatie stelde evenwel in zijn arrest van 
15  oktober  2004 dat het Verdrag van New York, meer bepaald artikel  II.3, 
niet uitdrukkelijk de wet aanwijst op grond waarvan moet worden bepaald of 
het geschil vatbaar is voor arbitrage en dat die verdragsbepaling toelaat dat 
de rechter aan wie de vraag wordt voorgelegd, de vraag aan zijn rechtstelsel 
toetst en “zodoende de grenzen bepaalt waarin private rechtspraak over be-
paalde materies bestaanbaar is met de wettelijke orde”. Het hof vond dat het 
hof van beroep te Antwerpen a priori had uitgesloten dat de rechter ook de 

35	 Cass. 22 december 1988, Gutbrod Werke GmbH/Usinorp de Saint-Hubert – Saint Hubert Gardening in 
A. NUYTS, La Concession de Vente exclusive, l’Agence Commerciale et l’Arbitrage, Brussel, Bruylant, 1996, 
81-88 in G. BOGAERT en P. MAEYAERT (eds.), Distributierecht-Droit de la distribution 1987-1992, Klu-
wer Editions juridiques Belgique, 1994, 145-150.

36	 Cass. 15  oktober  2004, A.R. C.02.0216.N, nv Colvi/Interdicta, vennootschap naar Zwitsers recht, Arr.
Cass. 2004, 1616-1622, Pas. 2004, 1597-1603, RW 2005, 1063-1064, NJW 2005, 630-633, noot M. PIERS en  
H. VERBIST, “Concessiegeschillen en arbitrage – Welk recht bepaalt vatbaarheid voor arbitrage?”, 
NJW 2005, 619-626; B. HANOTIAU, “Panorama de jurisprudence belge”, Cah.Arb. 2005/1, Gaz.Pal.  
27-28 april 2005, 46-48, TBH 2005, 488-504, noot M. TRAEST en P. HOLLANDER, ICCA Yearb.Comm.
Arb., vol. XXXI, 2006, 587-594; H. VERBIST, “Arbitrability of Exclusive Distributorship Agreements in 
Belgium: Lex Fori (and Lex Contractus)”, J.o.Int.Arb. oktober 2005, vol. 22/nr. 5, 427-434.

37	 Antwerpen 17 december 2001, NJW 2005, 633-635.
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lex fori in zijn beoordeling zou betrekken en het vond dat het hof van beroep 
zodoende de bepalingen van het Verdrag van New York had geschonden.
11.  In een arrest van 16 November 200638, vernietigde het Hof van Cassatie 
een arrest van het hof van beroep te Brussel dat een geschil over de beëin-
diging van een exclusieve concessieovereenkomst tussen een Amerikaanse 
concessiegever en een Belgische concessiehouder, die voorzag dat geschil-
len moesten beslecht worden door arbitrage in de Verenigde Staten volgens 
het recht van de Staat Californië, arbitreerbaar had bevonden. Het hof van 
beroep te Brussel had geoordeeld dat artikel II.3 en V.1 en V.2. van het Ver-
drag van New York geen enkele ruimte bieden voor de toepassing van de 
eigen wet (lex fori) om te beoordelen of het geschil arbitreerbaar is, en dat 
die kwestie geregeld moet worden bij de wet die op de overeenkomst van 
toepassing is (lex contractus). Het Hof van Cassatie herhaalde zijn beslissing 
van 15 oktober 2004 dat wanneer de arbitrageovereenkomst, zoals in casu, 
aan een vreemde wet is onderworpen, de rechter die kennisneemt van een 
exceptie van rechtsmacht, de arbitrage moet uitsluiten wanneer het geschil 
krachtens de lex fori niet aan de rechtsmacht van de nationale rechter mag 
worden onttrokken.
12.  Met zijn arrest van 14 januari 201039 bevestigde het Hof van Cassatie een 
arrest van het hof van beroep te Gent dat een geschil over de beëindiging van 
een exclusieve concessieovereenkomst tussen een Amerikaanse concessie-
gever en een Belgische concessiehouder, die voorzag dat geschillen moesten 
beslecht worden door arbitrage in de Verenigde Staten volgens het recht van de  
Staat Californië, niet arbitreerbaar had bevonden. De eiseres in cassatie  
voerde aan dat de lex fori slechts kan leiden tot het buiten toepassing laten van 
de arbitrageovereenkomst indien het geschil “op zichzelf” niet arbitreerbaar 
is, waaronder moet worden verstaan dat het arbitreerbaar karakter niet kan  
afhangen van voorwaarden die los staan van de toestand van de partijen of 
van het voorwerp van het geschil. De eiseres in cassatie betoogde dat er geen 

38	 Cass. 16 november 2006, A.R. C.02.0445.F, Van Hopplynus Instruments S.A./Coherent Inc., vennootschap 
naar Amerikaans recht, Arr.Cass. 2006, 2318-2325, Pas. 2006, 2351-2372, JLMB 2007, 473, TBH-RDC 2007, 
889, noot L. MERTENS, “Arbitrabilité des litiges concernant la résiliation des concessions de vente ex-
clusives soumises à la loi belge du 27 juillet 1961: la bouteille à encre est-elle enfin épuisée?”; ICCA Yearb.
Comm.Arb, vol. XXXI, 2006, 587-588.

39	 Cass. 14  januari  2010, A.R. C.08.0503.N, Sebastian International Inc., vennootschap naar Amerikaans 
recht/Common Market Comestics S.A., Arr.Cass. 2010, 123-130, Pas. 2010, 119-126, RW 2010-2011, 1087-
1091, noot D. MERTENS, “Over de arbitreerbaarheid van concessiegeschillen. Eindelijk een uitgemaakte 
zaak?”, RCJB 2013, 249-276, noot M. TRAEST, “Encore … un arrêt de la Cour de cassation sur l’arbitrabilité 
des litiges relatifs à la résiliation, sous l’empire de la loi du 27 juillet 1961, des concessions de vente exclusive”.
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sprake is van een geschil dat “op zichzelf” niet arbitreerbaar is wanneer de lex 
fori de arbitreerbaarheid ervan doet afhangen van de vraag of de arbiters al 
dan niet toepassing zullen maken van het nationale recht. Het Hof van Cas-
satie herhaalde zijn standpunt ingenomen in de arresten van 15 oktober 2004 
en 16 november 2006, maar voegde eraan toe dat artikel II van het Verdrag 
van New York “niet belet dat de rechter de mogelijkheid van het beroep op 
arbitrage mede laat afhangen van voorwaarden die los staan van de toestand 
van partijen of van het voorwerp van het geschil en biedt ook de mogelijkheid 
aan de rechter de dwingende regels van zijn interne rechtsorde te betrekken.”
13.  Ondanks deze arresten van het Hof van Cassatie, hebben lagere recht-
banken in het verleden en nog voor de wijziging van de arbitragewet in 2013 
verschillende keren een geschil inzake de beëindiging van een exclusieve con-
cessieovereenkomst, waarbij partijen voorzien hadden dat geschillen door 
een arbitrage in het buitenland met toepassing van een buitenlands recht 
moesten beslecht worden, arbitreerbaar bevonden.40 Na de wijziging van de 
arbitragewet in 2013, hebben reeds enkele lagere rechtbanken dergelijke ge
schillen als arbitreerbaar bevonden, rekening houdende met de wijziging van 
het arbitreerbaarheidscriterium in artikel 1676, § 2 Ger.W.41

14.  In een arrest van 13 december 200142, oordeelde het Hof van Cassatie dat de 
stilzwijgende verlenging van een alleenverkoopovereenkomst zich krachtens 

40	 Brussel 4 oktober 1985, JT 1986, 93-95, noot A. KOHL, ICCA Yearb.Comm.Arb., vol. XIV, 1979, 618-620; 
Kh. Brussel 6 mei 1993, RW 1993-1994, 474-475; Antwerpen 15 september 1997, TBH/RDC 1998, 132, 
noot H. VAN HOUTTE. Er is geen informatie beschikbaar of deze vonnissen en arresten werden vernie
tigd, ook al volgden zij niet het arrest van het Hof van Cassatie van 28 juni 1979.

41	 Kh. Henegouwen, afd. Doornik, 21  december 2016, noot K. ONGENAE, “Arbitreerbaarheid van con-
cessiegeschillen onder de nieuwe arbitragewet en Boek X van het Wetboek van Economisch Recht: als 
de wetgever van huis is, danst de rechtbank op tafel?”, TBH/RDC 2017, 1006-1013; A. HANSEBOUT, 
“Belgium: the arbitrability of distributorship law disputes”, IBA Arbitration Newsletter, juni 2017, 45-46; Kh. 
Antwerpen, afdeling Hasselt, 13 juli 2017, RW 2018-2019, 1067-1069 noot J. ERAUW, “De arbitragewet 
(Ger.W.) maakt concessiegeschillen vatbaar voor arbitrage”; H. VERBIST en J. ERAUW, “Arbitrability of 
exclusive distributorship agreements with application of foreign law confirmed by Belgian courts after the 
reform of the Belgian arbitration law of 2013”, noot onder Rb. Doornik 21 december 2016 en Kh. Antwer-
pen, afd. Hasselt, 13 juli 2017, b-Arbitra 2019, 247-285.

42	 Cassatie 13 december 2001, A.R. C.99.0198N, Plastimoda S.p.A., vennootschap naar Italiaans recht/Mo-
bica nv, Arr.Cass. 2001, 2179-2182, Pas. 2001, I, 2110-2113, RW 2003-2004, 213-214; zie ook randnr. 25.
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artikel 3bis van de Alleenverkoopwet43 in beginsel ook uitstrekt tot de arbi-
trageclausule. De partijen hadden een distributieovereenkomst gesloten die 
een arbitragebeding bevatte en die van rechtswege beëindigd was. Ten tijde 
van de einddatum van de overeenkomst vonden er onderhandelingen plaats 
met het oog op het afsluiten van een nieuwe schriftelijke overeenkomst, die 
opnieuw de toepassing van het Italiaanse recht voorzag. Verweerster is niet 
overgegaan tot ondertekening van de nieuwe alleenverkoopovereenkomst, 
maar de partijen hebben hun samenwerking wel verdergezet. Het Hof van 
Cassatie vernietigde het arrest van het hof van beroep te Brussel dat geoor-
deeld had dat op de vernieuwde samenwerking geen geldig (gezien niet 
schriftelijk) arbitragebeding van toepassing was. Artikel 1677 Ger.W. impli-
ceert immers niet dat wanneer een schriftelijke overeenkomst die een arbi-
tragebeding bevat krachtens de wet wordt vernieuwd, het schriftelijk gestelde 
arbitragebeding van deze overeenkomst komt te vervallen.

I.3.	 Discussie over arbitreerbaarheid van geschillen inzake 
handelsagentuurovereenkomsten met toepassing van buitenlands 
recht

15.  Ook over de vraag of geschillen inzake handelsagentuurovereenkomsten 
aan arbitrage kunnen worden voorgelegd diende het Hof van Cassatie zich 
reeds enkele malen uit te spreken, meer bepaald de vraag of de dwingende 
bepalingen van de Belgische wet inzake handelsagentuurovereenkomsten 
voorrang hebben boven het recht gekozen door de partijen.
De wet betreffende de handelsagentuurovereenkomst van 13  april  199544 
bepaalde in artikel 27: “Onverminderd de toepassing van internationale ver-
dragen die België heeft gesloten, is elke activiteit van een handelsagent met 

43	 Artikel 3bis van de Alleenverkoopwet van 27 juli 1961 bepaalt: “Wanneer een aan deze wet onderworpen 
verkoopconcessie voor bepaalde tijd wordt verleend, worden de partijen geacht te hebben ingestemd met een 
vernieuwing van het contract, hetzij voor onbepaalde tijd, hetzij voor de in een eventueel beding van stilzwij
gende verlenging vastgegstelde tijd, tenzij zij bij een ter post aangetekende brief ten minste drie maanden en 
ten hoogste zes maanden vóór de de overeengekomen termijn opzegging hebben gegeven. Wanneeer een voor 
bepaalde tijd verleende concessie tweemaal werd vernieuwd, ongeacht of de bedingen van het oorsponkelijke 
contract al dan niet werden gewijzigd tussen dezelfde partijen, of wanneer zij tweemaal stilzwijgend werd 
verlengd ten gevolge van een beding van het contract, wordt elke latere verlenging geacht te zijn toegestaan 
voor onbepaalde tijd”. Met de wet van 2 april 2014 werd deze bepaling opgenomen in artikel X.38 WER, BS 
28 april 2014, 35061; zie: https://www.ejustice.just.fgov.be, geconsulteerd op 10 juni 2019.

44	 BS 2 juni 1995. Deze wet zette Richtl. 86/653/EEG van de Raad van 18 december 1986 inzake de coördi-
natie van de wetgevingen van de lidstaten inzake zelfstandige handelsagenten (Pb.L. 382 van 31 december 
1986) om in Belgisch recht.
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hoofdvestiging in België onderworpen aan de Belgische wet en behoort tot de 
bevoegdheid van de Belgische rechtbanken”. De bepalingen van de wet op de 
handelsagentuurovereenkomst werden met de wet van 2 april 2014 ingevoegd 
in Boek X, artikelen X.1 tot X.25 van het Wetboek Economisch Recht.45 Het 
vroegere artikel 27 van de wet van 13 april 1995 is nu artikel X.25 van het 
Wetboek Economisch Recht en luidt nu als volgt: “Onverminderd de toepas-
sing van internationale verdragen die België heeft gesloten en niettegenstaande 
andersluidende bedingen in de handelsagentuurovereenkomst, is elke acti-
viteit van een handelsagent met hoofdvestiging in België onderworpen aan de 
Belgische wet en behoort ze tot de bevoegdheid van de Belgische rechtbanken”.
16.  In een arrest van 3 november 201146, bevestigde het Hof van Cassatie een 
arrest van het hof van beroep te Brussel dat de toepassing van een arbitragebe-
ding had uitgesloten in een handelsagentuurovereenkomst, die voorzag dat 
geschillen moesten beslecht worden door arbitrage in Montréal volgens het 
Canadese recht. Het hof van beroep te Brussel had geoordeeld dat de wet op 
de handelsagentuurovereenkomst een bijzondere bescherming in het leven 
roept ten gunste van elke handelsagent met hoofdvestiging in België, dat deze 
bescherming van dwingend recht is en dat de partijen voordat de overeen-
komst beëindigd is, niet van deze bepalingen ten nadele van de handelsagent 
mogen afwijken, zodat geen gevolg kon worden gegeven aan het beding om  
het geschil nopens de beëindiging van de agentuurovereenkomst te onder-
werpen aan arbitrage volgens het recht van de provincie Québec aangezien 
het geschil niet aan de Belgische rechter mocht worden onttrokken. Het Hof 
van Cassatie vond dat het hof van beroep met deze overweging naar recht 
had te kennen gegeven dat een arbitrage volgens het recht van Québec niet 
een gelijkwaardige bescherming biedt als de Belgische wet.
17.  Anders dan de concessiewet komt de handelsagentuurwet evenwel voort 
uit een Europese richtlijn, die binnen de Europese Unie voorziet in een mini
mumharmonisatie. Toen het Hof van Cassatie gevat werd door een geschil 
inzake een handelsagentuurovereenkomst, waar de partijen een arbitrage 
waren overeengekomen in Sofia met toepassing van Bulgaars recht, rees 
de vraag of de Belgische imperatieve bepalingen voorrang kunnen hebben 

45	 BS 28 april 2014, 35053, 35054. Deze wet is in werking sedert 31 mei 2014, BS 28 april 2014, 35072; zie: 
https://www.ejustice.just.fgov.be, geconsulteerd op 10 juni 2019.

46	 Cass. 3 november 2011, A.R. C.10.0613.N, Air Transat A.T. Inc./Air Agencies Belgium S.A., Arr.Cass. 2011, 
2247-2251, Pas. 2011, 2428-2430, RW 2011-2012, 1646; noot D. MERTENS, “Handelsagentuur en arbi-
trage”, RABG 2011, 417, noot K. SWERTS en B. VOLDERS, “Over de arbitreerbaarheid van agentuurge
schillen”.
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boven de lex contractus wanneer het door de partijen gekozen recht een 
minder ruime bescherming biedt dan het Belgisch recht. In zijn arrest van 
5 april 201247, poneerde het Hof van Cassatie vooreerst, zoals het reeds her-
haaldelijk heeft gedaan in zijn arresten over geschillen inzake de beëindiging 
van concessies van alleenverkoop, dat artikel II van het Verdrag van New York 
niet uitsluit dat de rechter, die gevat wordt voor een geschil betreffende een 
contract dat door de wil van de partijen is onderworpen aan een vreemde wet,  
de toepassing van een overeenkomstig die vreemde wet geldig arbitragebe
ding kan afwijzen op grond van een rechtsregel uit de lex fori die het voorwerp  
van het geschil op zich niet vatbaar acht voor arbitrage. Het hof noteerde dat 
uit de bepalingen en de wetsgeschiedenis van de wet op de handelsagentuur
overeenkomst volgt dat het de bedoeling is aan de agent die zijn hoofdvesti
ging in België heeft de bescherming te bieden van de dwingende bepalingen 
van de Belgische wet, ongeacht het op de overeenkomst toepasselijke recht. 
Het Hof van Cassatie vond het evenwel noodzakelijk om in dit verband aan 
het Europees Hof van Justitie een uitlegging te vragen van artikel 7.2 van het 
Verdrag van Rome van 19 juni 1980 inzake het recht dat van toepassing is op 
verbintenissen uit overeenkomst (“EVO”). Het Hof van Cassatie wilde met 
name van het Europees Hof van Justitie vernemen of de dwingende aard van 
de Belgische handelsagentuurwet van 13 april 1995 die de Europese Richtlijn 
86/653/EEG had omgezet, toelaat om het recht van een andere lidstaat van 
de Europese Unie niet toe te passen, wanneer dit recht een minder ruime 
bescherming biedt voor de handelsagent.
Het Europees Hof van Justitie beantwoordde de vraag van het Hof van Cas-
satie in een arrest van 17 oktober 2013.48 Het Hof van Justitie oordeelde dat 
een rechtbank van een lidstaat van de Europese Unie het recht gekozen door 
de partijen, dat de minimumbescherming biedt die is opgelegd door Richtlijn 
86/653/EEG van 18 december 1986, mag opzij schuiven voor zijn eigen lex 
fori “op grond dat de regels die de situatie van zelfstandige handelsagenten 
beheersen van dwingend recht zijn in de rechtsorde van deze lidstaat, indien 
de aangezochte rechter, rekening houdend met de aard en het voorwerp van 

47	 Cass. 5 april 2012, A.R. C.11.0430.N, United Antwerp Maritime Agencies (UNAMAR)/Navigation Mari-
time Bulgare, http://www.juridat.be, Arr.Cass. 2012, 886-905, Pas. 2012, 760-767, TBH 2012, 937-938.

48	 HvJ EU 17 oktober 2013, zaak C-184/12, United Antwerp Maritime Agencies (UNAMAR)/Navigation 
Maritime Bulgare, vennootschap naar Bulgaars recht, http://curia.europa.eu, b-Arbitra 2014, 183-209, 
noot E. MEHMETI en J. VERHELLEN, “Wilsautonomie en dwingend recht in het Europees contracten-
recht: hoe dwingend is dwingend recht wanneer partijen kiezen?”; P. HOLLANDER, “L’arrêt UNAMAR 
de la Cour de justice: une bombe atomique sur le droit belge de la distribution commerciale?”, JT 2014, 
297-301.
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deze dwingende bepalingen, omstandig vaststelt dat de wetgever van de lid
staat waar de zaak wordt behandeld, het in het kader van de omzetting van 
de richtlijn van fundamenteel belang heeft geacht om de handelsagent in de 
betrokken rechtsorde een bescherming te bieden die ruimer is dan die waarin 
deze richtlijn voorziet.” Het Europees Hof van Justitie behandelde evenwel 
niet de jurisdictionele kwestie of het arbitragebeding geldig was dat bepaalde 
dat geschillen dienden beslecht te worden door een arbitrage volgens het 
Reglement van de Kamer van Koophandel en Nijverheid van Sofia (Bulgarije).
Het Hof van Cassatie nam vervolgens in zijn arrest van 12 september 201449 
de prejudiciële beslissing van het Europees Hof van Justitie over en vernie
tigde het arrest van het hof van beroep te Antwerpen dat zijn rechtsmacht 
had verworpen en het geschil naar arbitrage had verwezen. Het Hof van Cas-
satie stelde dat het Antwerpse hof van beroep zijn beslissing niet naar recht 
had verantwoord. Het Hof van Cassatie ging daarbij evenwel niet in op de 
jurisdictionele kwestie of het arbitragebeding geldig was.

I.4.	 Bindende derdenbeslissing is geen arbitrage

18.  In een arrest van 6 februari 196450, in de periode toen het Wetboek van 
Burgerlijke Rechtspleging nog van toepassing was, oordeelde het Hof van 
Cassatie dat een beding in een huurovereenkomst, waarbij partijen hadden 
voorzien dat een arbiter aan het einde van de huurovereenkomst de schade 
aan de gehuurde woning diende vast te stellen en het aandeel van de huurder 
in de schade aan de woning diende te bepalen, geen arbitrageovereenkomst 
in de zin van de artikelen  100551 en 100652 van het wetboek vormde, om-
dat de partijen waren overeengekomen dat zij zouden gebonden zijn door 
de bevindingen en de begroting van de schade door de derde. Het Hof van 
Cassatie beklemtoonde dat om een overeenkomst als arbitrageovereenkomst 

49	 Cass. 12 september 2014, A.R. C.11.0430.N., United Antwerp Maritime Agencies (UNAMAR)/Naviga-
tion Maritime Bulgare, vennootschap naar Bulgaars recht, Arr.Cass. 2014, 1849-1858, Pas. 2014, 1845-1854, 
RABG 2015, 661-663, noot S. CNUDDE, “Het arrest UNAMAR: op weg naar een spaarzamer gebruik 
door de forumrechter van de eigen voorrangregels om het door partijen gekozen recht van een andere 
EU-lid-staat opzij te schuiven?”.

50	 Cass. 6 februari 1964, Focquet/Thomson, Pas. 1964, I, 596-597.
51	 Artikel 1005 van de Code de Procédure Civile van 29 april 1806, afgekondigd op 9 mei 1806 bepaalde: “Le 

compromis pourra être fait par procès-verbal devant les arbitres choisis, ou par acte devant noataires, ou sous 
signature privée”.

52	 Artikel 1006 van de Code de Procédure Civile bepaalde: “Le compromis désignera les objets en litige et les 
noms des arbitres, à peine de nullité”.
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te kunnen beschouwen, er moet voorzien zijn dat de aangestelde derde het 
geschil moet beslechten en dat hij een partij kan veroordelen. Zonder wel-
iswaar die term toen te gebruiken, bestempelde het Hof van Cassatie de over-
eenkomst tussen partijen als een beding voor een bindende derdenbeslissing, 
dat het geschil niet definitief beslecht.
19.  In een arrest van 13 december 201353, toen de nieuwe arbitragewet van 
2013 van toepassing was, volgde het Hof van Cassatie dezelfde redenering 
met betrekking tot een overeenkomst die partijen hadden gesloten om twee 
deskundigen aan te stellen die de verkoopprijs volgens artikel 1592 van het 
Burgerlijk Wetboek54 dienden te bepalen. Het Hof van Cassatie bevestigde 
het arrest van het hof van beroep te Luik dat geoordeeld had dat een derge
lijke overeenkomst geen arbitrageovereenkomst is in de zin van artikel 1676 
en volgende van het Gerechtelijk Wetboek. Bovendien hadden de partijen in 
deze zaak elk één deskundige aangesteld, zonder dat er een derde als voorzit-
ter zou optreden.

I.5.	 Is de arbitrage tot bepaling van het kadastraal inkomen wel een 
arbitrage?

20.  Als hoogste administratief rechtscollege diende de Raad van State zich in 
2 arresten uit te spreken over “arbitrage”.55

In een arrest van 30 juli 197456 oordeelde de Raad van State dat de regionale 
directeur van de administratie van het kadaster die een beweerdelijk ma-
teriële vergissing bij de bepaling van het kadastraal inkomen van een woning  
had rechtgezet, zijn bevoegdheid had overschreden en inbreuk had gepleegd 
op de bevoegdheid van de vrederechter, die bevoegd was om te oordelen over  
de nietigheid van een arbitrale beslissing en om eventueel een andere arbi
ter te benoemen. De Raad van State vernietigde de administratieve hande-
ling, omdat deze gedaan was door een overheidsinstantie die daarvoor niet 
bevoegd was. Het arrest van de Raad van State van 8  november 198457 oor- 

53	 Cass. 13 december 2013, A.R. C.12.0133.F, Société wallonne des aéroports/J.-M. D, Pas. 2013, 2594-2597, 
JT 2014, 115, noot O. CAPRASSE.

54	 Artikel 1592 BW bepaalt: “De bepaling van de koopprijs kan echter aan een derde worden overgelaten; indien 
de derde de waardering niet wil of niet kan doen, is er geen koop.”

55	 RvS 30 juli 1974, Brecx/Belgische Staat, Ministerie van Financiën, Pas. 1977, IV, 13; RvS 8 november 1984, 
“Vedalony” PVBA/Belgische Staat, Ministerie van Financiën, Pas. 1987, IV, 77.

56	 RvS 30 juli 1974, Brecx/Belgische Staat, Ministerie van Financiën, Pas. 1977, IV, 13.
57	 RvS 8 november 1984, PVBA “Vedalony”/Belgische Staat, Ministerie van Financiën, Pas. 1987, IV, 77.
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deelde dat de verzoekende partij die zich uitsluitend beriep op handelingen 
die voorafgingen aan het verzoek tot de vrederechter tot aanstelling van een  
scheidsrechter, niet van het vereiste belang liet blijken om deze handelingen  
te doen vernietigen, aangezien het precies de taak van de scheidsrechter, te  
benoemen door de vrederechter, zou zijn om het kadastraal inkomen te be
palen.
21.  Het is trouwens ten zeerste de vraag of het contentieux waarover de Raad 
van State zich diende uit te spreken wel een arbitrage is zoals vervat in deel VI 
van het Gerechtelijk Wetboek. 58 De fiscale wetgeving bepaalt dat, in geval van 
betwisting tussen de administratie en de belastingplichtige met betrekking 
tot de bepaling van het kadastraal inkomen, de beslechting van dit geschil 
kan worden opgedragen aan 1 of 3 scheidsrechters, die worden aangesteld 
hetzij in akkoord tussen partijen hetzij bij tussenkomst van de vrederech-
ter.59 Het huidige artikel 501bis, 2 WIB 1992 bepaalt nog steeds dat, indien de 
onderhandelingen tussen de belastingplichtige en de ambtenaar belast met 
de controle van het kadaster niet tot een akkoord leiden, een scheidsrech-
terlijke beslissing kan worden gevorderd, en de Koning de regelen bepaalt 
in verband met die arbitrageprocedure (art. 502 WIB 1992).60 De beslissing 
om een arbitrage op te starten wordt niet genomen op basis van de partijau-
tonomie, aangezien bij afwezigheid van een akkoord tussen de administratie 
en de belastingplichtige de scheidsrechterlijke procedure verplichtend is, en 
ook de opdracht van de scheidsrechter bij wet is vastgelegd. Artikel 10 van  
het koninklijk besluit van 10 oktober 1979 stelt dat in geval van onenigheid 
over de bepaling van het kadastraal inkomen door de administratie, een  
scheidsgerecht kan worden gevat om zich uit te spreken. Indien de partijen 
het niet eens raken over de keuze van de arbiter(s), vraagt de ambtenaar aan 
de vrederechter de aanstelling van 1 of 3 arbiters. Artikel 18 bepaalt dat te-
gen de beslissing van het scheidsgerecht geen rechtsmiddel openstaat, en dat 
de vrederechter de vernietiging van de arbitrale beslissing kan uitspreken bij 
overtreding van wettelijke of reglementaire bepalingen of bij schending van 
de hoofdzakelijke vormen. In een commentaar over deze vorm van arbitrage, 
wees S. Van Crombrugge erop dat volgens het hof van beroep te Gent moet 

58	 H. VAN HOUTTE, K. COX en S. COOLS, “Overzicht van rechtspraak: Arbitrage (1972-2006)”, TBH 
2007,114-115.

59	 RvS 30 juli 1974, Brecx/Belgische Staat, Ministerie van Financiën, Pas. 1977, IV, 13; RvS 8 november 1984, 
Pas. 1987, IV, 77.

60	 Deze procedure werd vastgelegd in het koninklijk besluit van 10 oktober 1979 tot uitvoering van het Wet-
boek van Inkomstenbelasting op stuk van onroerende fiscaliteit, BS 13 oktober 1979.
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worden aanvaard dat artikel 18 van het koninklijk besluit van 10 oktober 1979 
de artikelen 10 en 11 van de Grondwet schendt doordat het aan de vrederech-
ter enkel toelaat het scheidsrechterlijk verslag nietig te verklaren bij overtre
ding van de wettelijke en reglementaire bepalingen of bij schending van de 
hoofdzakelijke vormen, en hem niet toelaat, in tegenstelling tot wat het geval 
is bij een deskundigenonderzoek zoals geregeld in het Gerechtelijk Wetboek, 
enige toetsing uit te oefenen over de bepaling van het kadastraal inkomen 
door de scheidsrechter (vergelijk Arbitragehof 21  juni  2000, nr.  79/2000, 
B.5.3.). Op dat punt dient artikel 18 van het koninklijk besluit van 10 okto-
ber 1979 buiten toepassing te worden gelaten (art. 159 Gw.).61

22.  Ook al mag worden vastgesteld dat deze wettelijk voorziene procedure 
gekwalificeerd wordt als “scheidsrechterlijk” en beoogt een betwisting te 
beslechten, ontbreekt de partijautonomie om dit geschil, bij afwezigheid van 
overeenkomst tussen de administratie en de belastingplichtige, al dan niet 
door arbitrage te laten beslechten. De zogenaamde scheidsrechter geeft een 
bindend derdenadvies, dat om limitatief opgesomde redenen door de vrede-
rechter kan worden vernietigd, waarna deze opnieuw tot benoeming van drie 
scheidsrechters kan overgaan.62

I.6.	 In welke mate kan de wet een verplichting tot arbitrage opleggen?

23.  Het Grondwettelijk Hof diende zich in een arrest van 15 januari 200963 uit 
te spreken over de vraag of de verplichting voorzien in de wet van 25 mei 2007 
met betrekking tot de regeling van geschillen in het kader van de wet van 
25  mei  2007 betreffende de vergoeding van schade als gevolg van gezond-
heidszorg, om geschillen tussen het Gemeenschappelijk Waarborgfonds en 
de verzekeringnemer aan arbitrage voor te leggen een inbreuk vormde op de 

61	 S. VAN CROMBRUGGE, “Betwisting kadastraal inkomen-scheidsrechterlijke procedure, editie 1386”, 
p. 14, publicatiedatum: 21 mei 2014, Hof Gent, 19 november 2013, biblio.ugent.be.

62	 Art. 501bis, 2, WIB 1992, art. 502, WIB 1992, en het KB van 10 oktober 1997 tot uitvoering van art. 502, 
WIB 1992.

63	 GwH 15 januari 2009, 8/2009, Algemene Mutualiteit voor Medische Assuranties, BS 9 februari 2009, 8420.
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artikelen 10, 11 en 144 van de Grondwet.64 Het Grondwettelijk Hof stelde dat 
artikel 144 van de Grondwet niet verbiedt dat geschillen eerst aan een arbi-
traal college dienden te worden voorgelegd, alvorens voor de hoven en recht-
banken te kunnen worden gebracht, op voorwaarde evenwel dat het recht op 
toegang tot de rechter nog op daadwerkelijke wijze kan worden uitgeoefend. 
Aangezien de wet van 25 mei 2007 uitdrukkelijk voorzag in de mogelijkheid 
om beroep tegen beslissingen van het scheidsgerecht bij de arbeidsrechtbank 
“bevoegd in volle rechtsmacht” in te stellen, vormde deze verplichte arbitrage 
geen inbreuk op de grondwettelijke bepalingen.

I.7.	 Kan de overheid zich aan arbitrage onderwerpen?

24.  De oude arbitragewet van 1972 voorzag in artikel  1676, §  2 Ger.W.: 
“Buiten de publiekrechtelijke rechtspersoon kan ieder die bekwaam of bevoegd 
is om een dading aan te gaan, een overeenkomst tot arbitrage sluiten. De Staat 
kan een dergelijke overeenkomst sluiten wanneer een verdrag hem toestaat 
in arbitrage toe te stemmen”. In 1998 werd artikel 1676, § 2 Ger.W. grondig 
gewijzigd als volgt: “Ieder die bekwaam of bevoegd is om een dading aan te 
gaan, kan een overeenkomst tot arbitrage sluiten. De publiekrechtelijke rechts-
personen kunnen, onverminderd het bepaalde in de bijzondere wetten, slechts 
een overeenkomst tot arbitrage sluiten indien de overeenkomst de beslechting 
van een geschil betreffende de totstandkoming of de uitvoering van een over
eenkomst tot doel heeft. De voorwaarden die golden voor het sluiten van het  
contract waarvan de uitvoering aan arbitrage wordt onderworpen gelden even
eens voor het sluiten van de overeenkomst tot arbitrage. Daarenboven mogen  
de publiekrechtelijke rechtspersonen in alle aangelegenheden, bepaald bij wet 
of bij een in Ministerraad overlegd koninklijk besluit, overeenkomsten tot arbi
trage sluiten. Het besluit mag eveneens de voorwaarden en de regels van tot
standkoming van de overeenkomsten bepalen.” De bepaling van artikel 1676, 
§ 2 Ger.W., zoals gewijzigd in 1998, werd in de nieuwe arbitragewet in 2013 

64	 Artikel 10 Gw. bepaalt: “Er is in de Staat geen onderscheid van standen. De Belgen zijn gelijk voor de wet; 
zij alleen zijn tot de burgerlijke en militaire bedieningen benoembaar, behoudens de uitzonderingen die voor 
bijzondere gevallen door een wet kunnen worden gesteld.” Artikel 11 Gw. stelt: “Het genot van de rechten en 
vrijheden aan de Belgen toegekend moet zonder discriminatie verzekerd worden. Te dien einde waarborgen 
de wet en het decreet inzonderheid de rechten en vrijheden van de ideologische en filosofische minderheden”. 
Artikel 144 Gw. voorziet: “Geschillen over burgerlijke rechten behoren bij uitsluiting tot de bevoegdheid van 
de rechtbanken. De wet kan echter, volgens de door haar bepaalde nadere regels, de Raad van State of de 
federale administratieve rechtscolleges machtigen om te beslissen over de burgerrechtelijke gevolgen van hun 
beslissingen.”
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uitgesplitst over twee paragrafen. De eerste zin van deze bepaling van 1998 
werd opgenomen in artikel 1676, § 2 Ger.W., terwijl de overige zinnen van 
deze bepaling van 1998 werden opgenomen in artikel 1676, § 3 Ger.W. sedert 
2013.
In een arrest van 10 oktober 199665, onder toepassing van de wet van 1972, 
oordeelde het Hof van Cassatie dat een arbitrageovereenkomst opgenomen 
in een overeenkomst tot oprichting van een gebouw tussen een privaatrechte
lijke rechtspersoon en een architect en een aannemer de overheid niet bindt, 
wanneer de overheid eigenaar wordt van de gronden en het gebouw. Onder 
de toen heersende wet, oordeelde het Hof van Cassatie dat alleen de hoven 
en rechtbanken bevoegd zijn om kennis te nemen van geschillen waarbij een 
publiekrechtelijke rechtspersoon betrokken is. Een publiekrechtelijke rechts
persoon die in de rechten treedt van de partij die een arbitrageovereenkomst 
heeft gesloten, kon volgens het Hof van Cassatie niet gebonden geacht worden 
door die arbitrageovereenkomst. Sedert de wijziging van de arbitragewet 
door de wet van 19 mei 199866, krijgen de publiekrechtelijke rechtspersonen 
de mogelijkheid een overeenkomst tot arbitrage te sluiten, op voorwaarde 
dat de publiekrechtelijke rechtspersoon een dading kan aangaan en dat het 
gaat om een aangelegenheid die wordt bepaald in een wet of in een daar-
toe in Ministerraad overlegd koninklijk besluit. Vóór de wetswijziging van 
1998, voorzag de wet van 21 maart 1991 evenwel reeds de mogelijkheid voor 
een aantal autonome overheidsbedrijven om een arbitrageovereenkomst te 
sluiten.67

65	 Cass. 10 oktober 1996, A.R. C.95.0454.F, Libois en Danheux/Franse Gemeenschap, RW 1996-1997, 996, 
Pas. 1996, II, 973-975, TPB/RDJP 1998, 68, noot H. VERBIST, “La clause d’arbitrage perdant ses effets suite 
à la succession de l’état dans les droits d’un des ses contractants”; RCJB 1998, 388, noot G. KEUTGEN, 
“L’arbitrage des personnes morales de droit public – Une interprétaion extensive de l’article 1676 du Code 
judiciaire”; zie ook randnr. 32.

66	 Artikel 1676, § 2 Ger.W. gewijzigd door de wet van 1998, zie: wetsontwerp tot wijziging van de bepalin-
gen van het Gerechtelijk Wetboek betreffende de arbitrage, MvT, Doc 1374/1 – 97/98, zitting 1997-1998, 
19  januari  1998, 3; artikel  1676, §  3 Ger.W., gewijzigd door de wet van 24  juni  2013, zie: wetsontwerp 
tot wijziging van het zesde deel van het Gerechtelijk Wetboek betreffende de arbitrage, MvT, Doc 53 
2743/001, zitting 2012-2013, 11 april 2013, 10.

67	 Wet van 21 maart 1991 betreffende de hervorming van sommige economische overheidsbedrijven, ar-
tikel 14, BS 27 maart 1991, 6155.
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Hoofdstuk II – De arbitrageovereenkomst (Art. 1681 tot 1683 
Ger.W.)

II.1.	 Vorm van de arbitrageovereenkomst

25.  Het oude artikel 1677 Ger.W., dat gold tot vóór de wijziging van de ar-
bitragewet in 2013, bepaalde nog de volgende vormvereisten voor een ar-
bitrageovereenkomst: “Een arbitrageovereenkomst behoort te zijn vervat in 
een door partijen ondertekend geschrift, of in andere hen bindende stukken, 
waarin zij blijk hebben gegeven van hun wil om het geschil aan arbitrage te 
onderwerpen”. Met de wijziging van de arbitragewet in 2013 werden de vorm-
vereisten en ook het schriftvereiste opgeheven. Het bewijs van een arbitrage-
overeenkomst kan geleverd worden met alle middelen van recht, bv. ook door 
getuigen.68

In een arrest van 27 oktober 199569 bevestigde het Hof van Cassatie dat de 
rechter kan toelaten dat de partijen als bewijs voor de totstandkoming van 
een arbitrageovereenkomst een uitwisseling van telexen overleggen waaruit 
de wil van de partijen blijkt om geschillen aan arbitrage voor te leggen.
In een arrest van 13 december 200170 bevestigde het Hof van Cassatie dat 
voormeld artikel 1677 evenwel niet impliceert dat wanneer een schriftelijke 
overeenkomst die een arbitragebeding bevat en die krachtens de wet wordt 
vernieuwd, zonder ondertekend te zijn door de partijen, het schriftelijk 
gestelde arbitragebeding van deze overeenkomst komt te vervallen.

II.2.	 Opwerpen van exceptie van arbitrage voor de rechtbank

26.  Wanneer een partij die een arbitragebeding heeft ondertekend een pro-
cedure opstart voor de gewone rechter, kan de verweerder een exceptie van 
arbitrage opwerpen. De rechter bij wie het geding aanhangig is gemaakt, zal 
zich, op verzoek van een partij, zonder rechtsmacht verklaren, tenzij de over-
eenkomst ten aanzien van dat geschil niet geldig is of is geëindigd. De excep-
tie moet, op straffe van niet-ontvankelijkheid, voor elke andere exceptie of 

68	 L. DEMEYERE en H. VERBIST, “De nieuwe Belgische Arbitragewet van 24  juni  2013”, RW 2014-2015,  
83, 88.

69	 Cass. 27  oktober  1995, A.R. C.95.0007.F, Euro Hotels International Ltd./Ramada Europe, Inc., Arr.Cass. 
1995, 922-927, Pas. 1995, I, 952-957, RW 1995-1996, 1097.

70	 Cass. 13 december 2001, A.R. C.99.0198N, Plastimoda S.p.A., vennootschap naar Italiaans recht/Mobica 
nv, Arr.Cass. 2001, 2179-2182, Pas. 2001, I, 2110-2113, RW 2003-2004, 213-214; zie ook randnr. 14.
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verweer worden voorgedragen (oud art. 1679, § 1 Ger.W.; nieuw art. 1682, § 1 
Ger.W).
Het is in toepassing van deze rechtsregel dat het Hof van Cassatie in een 
arrest van 18 maart 198371 oordeelde dat een verweerder die de rechtbank 
vraagt om een vordering ontvankelijk te verklaren en, voor wat de grond van 
de zaak betreft, de rechtbank vraagt om te zeggen voor recht dat ter zake 
een deskundigenonderzoek dient afgewacht te worden, waarbij de afrekening 
tussen partijen zal gemaakt worden, geacht wordt daarmee een verweer over 
de zaak zelf in de zin van (oud) artikel 1679, 1 Ger.W. te hebben gevoerd en 
bijgevolg geen exceptie in de zin van deze bepaling heeft voorgedragen.
27.  In een arrest van 13 oktober 199872 inzake een strafprocedure diende het 
Hof van Cassatie zich uit te spreken over de werking van een arbitragebeding 
opgenomen in een overeenkomst tussen een burgerlijke partij en een firma 
waarvan een werknemer werd aangeklaagd voor misdrijven van valsheid in 
geschrifte en loondiefstal in het kader van een tekortkoming om de totaliteit 
van goederen aan boord te laten brengen op een schip in de haven van Ant-
werpen. De overeenkomst voor de behandeling van goederen afgesloten tus-
sen de twee firma’s bevatte een bevoegdheidstoekenning aan de “Chambre 
Arbitrale d’Anvers” voor elk geschil dat niet in der minne zou kunnen opge-
lost worden. De firma wiens werknemer werd aangeklaagd was veroordeeld 
tot de kosten van de strafvordering. Zij riep een exceptie van rechtsmacht 
in bij de Antwerpse rechtbank om de beoordeling van de tekortkoming te 
laten beslechten in arbitrage. Het hof van beroep te Antwerpen had de toe-
passelijkheid van het arbitragebeding in verband met de beoordeling van de 
tekortkoming tussen de contractpartijen afgewezen. Het Hof van Cassatie 
oordeelde dat de exceptie opgeworpen door de eiseres in cassatie een ex-
ceptie van rechtsmacht was in de zin van artikel 1679, § 1 (oud) Ger.W.73 en 
niet een geschil van bevoegdheid in de zin van artikel 416, tweede lid (oud)74 
Wetboek van Strafvordering. Een geschil inzake de bevoegdheid in de zin 

71	 Cass. 18 maart 1983, A.R. 3592, Gebroeders Engelen PVBA/Bouw en Coördinatiemaatschappij PVBA, 
RW 1983-1984, 80-82, Pas. 1983, I, 786-788.

72	 Cass. 13 oktober 1998, A.R. P.97.0368.N, Antwerp Combined Terminals nv/Peeters e.a., Arr.Cass. 1998, 
965-967.

73	 Artikel 1682, § 2 Ger.W. in de nieuwe arbitragewet die geldt sedert 2013.
74	 Artikel  416, tweede lid (oud) Sv. bepaalde: “Deze bepaling [beroep in cassatie tegen voorbereidende ar-

resten en arresten van onderzoek of tegen in laatste aanleg gewezen vonnissen van dezelfde soort] is niet 
toepasselijk op arresten of vonnissen inzake bevoegdheid”. Deze tekst werd de voorbije jaren reeds enkele 
malen gewijzigd.
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van artikel 416, tweede lid (oud) Sv. bestaat wanneer wordt aangevoerd dat 
een rechter zich de bevoegdheid van een andere rechter heeft toegeëigend, 
zodat daaruit een geschil van rechtsmacht kan ontstaan dat alleen door rege
ling van rechtsgebied kan worden beëindigd. Aangezien het Hof van Cassatie 
vaststelde dat het geen geschil van bevoegdheid betrof, maar een geschil van 
rechtsmacht, werd de voorziening in cassatie als voorbarig bevonden en deed 
eiseres afstand van haar voorziening.
28.  In een arrest van 27 september 201875 diende het Hof van Cassatie zich 
uit te spreken over de toepassing in de tijd, bij ontstentenis van een verzoek 
tot arbitrage, van de rechtsmiddelen die voor de rechtbank kunnen opgewor-
pen worden ter betwisting van de geldigheid van het arbitragebeding. In een 
zaak die was ingeleid voor de rechtbank onder de oude arbitragewet die gold 
tot vóór 2013, had het hof van beroep te Brussel in 2016 de rechtsgeldigheid 
bevestigd van het arbitragebeding in een dienstenovereenkomst tussen de 
Noord-Atlantische Verdragsorganisatie (NAVO) en een Belgische contrac-
tant, dat bepaalde dat “elke arbiter onderdaan van een van de lidstaten van de 
Noord-Atlantische Verdragsorganisatie moet zijn en onderworpen moet wor-
den aan de veiligheidsregels die van kracht zijn binnen de Noord-Atlantische 
Verdragsorganisatie”. Het hof van beroep had daarbij geoordeeld dat het ar-
bitragebeding geen bevoorrechte positie bij de aanwijzing van de arbiter of 
de arbiters toekende aan de NAVO, zonder daarbij uitdrukkelijk te verwijzen 
naar artikel 1678, § 1 (oud) Ger.W. In de voorziening in cassatie voerde de 
Belgische contractant een schending van de bepaling van artikel  1685, §  1 
Ger.W. van de nieuwe arbitragewet aan die stelt dat niemand omwille van zijn 
nationaliteit verhinderd kan worden zijn opdracht als arbiter te vervullen, 
tenzij anders overeengekomen. Het Hof van Cassatie gaf aan dat de nieuwe 
arbitragewet van 24  juni 2013, volgens haar artikel 59, eerste en derde lid, 
van toepassing is op arbitrages die overeenkomstig het nieuwe artikel 1072 
Ger.W. aanvangen na de datum van inwerkingtreding van die wet en op de 
vorderingen die bij de rechter aanhangig zijn of worden gemaakt, voor zover 
ze een dergelijke arbitrage betreffen; en dat de oude arbitragewet, krachtens 
artikel 59, tweede en vierde lid, van toepassing blijft op arbitrages die vóór de 
inwerkingtreding zijn aangevangen en op de vorderingen die bij de rechter 
aanhangig zijn of worden gemaakt, voor zover ze een dergelijke arbitrage be-
treffen. Het Hof van Cassatie stelde dat deze overgangsbepalingen de werking 
in de tijd van deel zes van het Gerechtelijk Wetboek niet kunnen regelen, 

75	 Cass. 27 september 2018, A.R. C.16.0346.F, M.P./Belgische Staat in aanwezigheid van Noord-Atlantische 
Verdragsorganisatie, http://www.juridat.be, b-Arbitra 2019, 179-188; zie ook randnr. 41.
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wanneer partijen, bij ontstentenis van een verzoek tot arbitrage, voor de rech-
ter de geldigheid van het compromissoir beding betwisten. Het gaf aan dat, 
hoewel, in de regel, een nieuwe wet niet enkel van toepassing is op situaties 
die ontstaan vanaf de inwerkingtreding van die wet maar ook op de toekom
stige gevolgen van de onder het stelsel van de vorige wet ontstane situaties die 
zich voordoen of die aanhouden onder de gelding van de nieuwe wet, voor 
zover die toepassing reeds onherroepelijk vastgestelde rechten niet aantast, 
blijft, inzake overeenkomsten, de vroegere wet evenwel van toepassing, tenzij 
de nieuwe wet van openbare orde of van dwingend recht is of de toepassing 
ervan op de lopende overeenkomsten verbiedt. Het Hof van Cassatie stelde 
dat de bepalingen van het nieuwe artikel 1685, § 1 en 2 Ger.W. noch van open-
bare orde, noch van dwingend recht zijn en het besloot daarom dat in casu 
een rechtsmiddel op basis van de nieuwe arbitragewet in verband met de be-
twisting van de geldigheid van het arbitragebeding niet-ontvankelijk was.

II.3.	 Autonomie van de arbitrageovereenkomst

29.  Met zijn arrest van 22 november 201376 vernietigde het Hof van Cassa-
tie een arrest van het hof van beroep te Brussel dat geoordeeld had dat een  
voorlopige koopovereenkomst, waarin een arbitragebeding was voorzien, nie
tig was in toepassing van het Vlaams decreet van 18  mei  1999 houdende  
de organisatie van de ruimtelijke ordening in Vlaanderen op grond van de 
overweging dat de eiser een goed verkocht had dat behept was met steden-
bouwkundige misdrijven en dat beslist had dat de eiser geen aanspraak kon 
maken op het arbitragebeding vervat in de koopovereenkomst. Het Hof van 
Cassatie stelde dat het hof van beroep te Brussel eerst had moeten beoor-
delen of het in die overeenkomst vervatte arbitragebeding niet geldig was of 
beëindigd was. Het Hof van Cassatie bevestigde aldus het beginsel van de 
afscheidbaarheid en dus van de autonomie van de arbitrageovereenkomst 
krachtens artikel 1679, § 2 Ger.W. (oud).77

76	 Cass. 22 november 2013, A.R. C.12.0405.F, B/D. e.a., Arr.Cass. 2013, 2504-2507, Pas. 2013, 2316-2321.
77	 In de nieuwe arbitragewet is het beginsel van de afscheidbaarheid van de arbitrageovereenkomst vervat 

in artikel 1690, § 1 Ger.W. Zie: L. DEMEYERE en H. VERBIST, “De nieuwe Belgische Arbitragewet van 
24 juni 2013”, RW 2014-2015, 83, 90.
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II.4.	 Draagwijdte van de arbitrageovereenkomst in geval van faillissement 
van een partij

30.  In een arrest van 8 mei 1998, bevestigde het Hof van Cassatie dat een 
arbitragebeding tegenwerpelijk is aan de curator van een faillissement, indien 
het geen geschil betreft dat rechtstreeks voortvloeit uit het faillissement en 
dat krachtens artikel 574, 2° Ger.W. aan de rechtbank van koophandel moet 
worden voorgelegd, indien het zonder bedrog vóór het vonnis van faillietver
klaring is tot stand gekomen, en indien de bewoordingen van de arbitrageover-
eenkomst en van de reglementen waar zij mogelijk naar verwijst, voldoende  
duidelijk zijn om de eiser in staat te stellen de in de overeenkomst bedoelde 
arbitrage op gang te brengen, inzonderheid met betrekking tot het voorwerp 
van het geschil en de benoeming van de arbiters.78

Indien de arbitrageovereenkomst werd afgesloten tijdens de verdachte peri-
ode voorafgaand aan het faillissement, zal zij niet noodzakelijk als niet-te-
genwerpelijk beschouwd worden aan de massa van het faillissement. De arbi-
trageovereenkomst die werd afgesloten na de staking van betaling en vóór het 
vonnis van faillietverklaring zal slechts als niet-tegenwerpelijk beschouwd 
worden, indien zij werd aangegaan met benadeling van de rechten van de 
schuldeisers. Het valt evenwel zeer moeilijk om het bewijs te leveren van een 
dergelijke benadeling.79

Indien de arbitrage reeds liep wanneer het faillissement van een partij werd 
uitgesproken, kan een curator zich niet uit de arbitrageprocedure terugtrek-
ken.80

31.  In een arrest van 29  mei  200981 stelde het Hof van Cassatie dat het 
betoog van een curator dat hij, gelet op de beschikbare middelen op de 

78	 Cass. 8 mei 1998, A.R. C.96.0400.F, Faillissement Société Générale d’ameublement et de décoration nv/ 
T. Al Badr Ammache Contracting Ltd., Arr.Cass. 1998, 499-503, RNB 1998, 397-400.

79	 F. T’KINT, “Convention d’arbitrage et faillite“ in L’arbitrage dans la vie des sociétés-Arbitrage en vennootschap, 
Rapporten van het Colloquium van CEPINA van 8 december 1999, Brussel, Bruylant, 1999, 225. H. VER-
BIST, “Draagwijdte van het arbitragebeding ten aanzien van derden” in L’arbitrage et les tiers/Arbitrage en 
derden, Brussel, Bruylant, 2008, 27, 33.

80	 H. VAN HOUTTE, Rev.T.V.A. 1990, 165, met verwijzing naar: Gent 29  juni  1965, RW 1965-1966, 953;  
J. LINSMEAU, L’arbitrage volontaire en droit privé belge, Brussel, Bruylant, 1991, 47; F. T’KINT, “Convention 
d’arbitrage et faillite”, in L’arbitrage dans la vie des sociétés – Arbitrage en vennootschap, Rapporten van het  
Colloquium van CEPINA van 8 december 1999, Brussel, Bruylant, 1999, 224; H. VERBIST, “Draagwijdte 
van het arbitragebeding ten aanzien van derden”, in L’arbitrage et les tiers/Arbitrage en derden, Brussel, 
Bruylant, 2008, 27, 49.

81	 Cass. 29 mei 2009, A.R. C.06.0264.N, Torrekens Rik, curator q.q. van faillissement Euromachines bvba/
LAG Trailers nv, http://www.juridat.be, TBH 2009, 734, TBH 2010, 98; zie ook randnr. 39.
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faillissementsrekening welke reeds ontoereikend waren ter voldoening van de 
bevoorrechte schuldeisers, in de onmogelijkheid verkeerde om de arbitrage-
procedure te bekostigen, het hof verplichtte tot een onderzoek van feiten, 
waarvoor het niet bevoegd is.
Uit deze rechtspraak kan worden afgeleid dat het faillissement van een partij 
geen impact heeft op het reeds gesloten arbitragebeding.

II.5.	 Rechtsopvolging

32.  Rechtsopvolging kan in uitzonderlijke gevallen teweegbrengen dat de ar-
bitrageovereenkomst haar werking verliest. Een dergelijk geval deed zich vóór 
de wijziging van de Belgische arbitragewet in 1998 voor in verband met een 
contract waar de Belgische Staat en de Franse Gemeenschap rechtsopvolgster 
waren van een vzw, die een school met zwembad had laten bouwen. Tussen 
het tijdstip waarop het contract was ondertekend en het ogenblik waarop het 
geschil ontstond, was de Franse Gemeenschap in de rechten getreden van 
de vzw. Toen de Belgische Staat voor de overheidsrechter een procedure op-
startte tegen de architecten omwille van gebreken in de bouw, wierpen de 
architecten meteen de exceptie van arbitrage op aangezien zij in hun over-
eenkomst met de vzw een arbitragebeding hadden voorzien. De rechtbank 
verwierp evenwel de exceptie van arbitrage, met de motivering dat de Bel-
gische Staat krachtens artikel 1676, § 2 Ger.W. geen arbitrageovereenkomst 
mocht sluiten. Het Hof van Cassatie in een arrest van 10 oktober 1996, onder 
toepassing van de wet van 1972, volgde deze stelling en bevestigde dat de 
publiekrechtelijke rechtspersonen hun geschillen niet konden voorleggen 
aan arbitrage.82 Dit arrest en overigens het toen nog geldende verbod voor 
publiekrechtelijke rechtspersonen om een arbitrageovereenkomst te sluiten 

82	 Cass. 10 oktober 1996, A.R. C.95.0454.F, Libois en Danheux/Franse Gemeenschap, RW 1996-1997, 996, 
Pas. 1996, II, 973-975, TBP/RDJP 1998, 68, noot H. VERBIST, “La clause d’arbitrage perdant ses effets suite 
à la succession de l’état dans les droits d’un des ses contractants”, RCJB 1998, 388, noot G. KEUTGEN, 
“L’arbitrage des personnes morales de droit public – Une interprétation extensive de l’article 1676 du Code 
judiciaire”; zie ook randnr. 24.
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stuitten op heel wat kritiek.83 Met de wijziging van de Belgische arbitragewet 
in 1998 werd artikel 1676, § 2 Ger.W. aangepast, in die zin dat publiekrechte
lijke rechtspersonen wel een overeenkomst tot arbitrage kunnen sluiten “in-
dien de overeenkomst de beslechting van een geschil betreffende de totstandko-
ming of de uitvoering van een overeenkomst tot doel heeft” en ter beslechting 
van aangelegenheden bepaald bij wet of bij koninklijk besluit.84

II.6.	 Rechtstreekse vordering van derden

33.  Soms stelt zich de vraag naar de derdenwerking van een arbitrageover-
eenkomst niet doordat een derde een exceptie van arbitrage opwerpt, maar 
integendeel doordat een derde een rechtstreekse vordering instelt. Dit is 
een situatie die zich typisch voordoet in de verzekeringssector. Artikel 20, 9 
van de Hypotheekwet voorziet voor het slachtoffer van een ongeval of diens 
rechthebbenden een bevoorrechte schuldvordering ten aanzien van de verze-
keraar van de verzekerde die het ongeval veroorzaakt heeft, hetgeen aan het 
slachtoffer van een ongeval veroorzaakt door de fout van een verzekerde het 
recht verleent om de verzekeringsmaatschappij te vervolgen en op het bedrag 
dat deze aan haar verzekerde verschuldigd is de betaling te vragen van zijn 
eigen vorderingen. In dit verband stelt zich de vraag hoe dit zich uitwerkt in-
geval de benadeelde derde niet gebonden is door een arbitrageovereenkomst 
en ingeval de verzekeraar een geldig arbitragebeding heeft voorzien in de ver-
zekeringspolis met de verzekerde.
De rechtspraak aanvaardt dat de verzekeraar, die een rechtstreekse vordering 
voor de gewone rechtbank tegen zich ingeleid ziet door een schadelijdende 
derde, tegen die derde de excepties kan opwerpen die hij ook tegen zijn ver-
zekerde kan laten gelden en die gebaseerd zijn op de contractuele bepalingen 

83	 G. KEUTGEN, “L’arbitrage des personnes morales de droit public – Une interprétation extensive de l’ar-
ticle 1676 du code judiciaire”, RCJB 1998, 391; H. VERBIST, “La clause d’arbitrage perdant ses effets suite 
à la succession de l’etat dans les droits d’un des contractants”, P&B 1998, 70, noot bij het cassatiearrest 
van 10 oktober 1996; P. DE BOURNONVILLE, Droit judiciaire – L’arbitrage, Brussel, Larcier, 2000, 103;  
M. STORME en M. VOORDECKERS, “Overzicht van Belgische rechtspraak arbitrage 1989-2005”, TPR 
2005, 1252.Contra: D. LAGASSE, “L’arbitrage et les entreprises publiques”, in L’arbitrage dans la vie des 
sociétés-Arbitrage en vennootschap, Rapporten van het Colloquium van CEPINA van 8 december 1999, 
Brussel, Bruylant, 1999, 62, was van mening dat het Hof van Cassatie correct geoordeeld had en stelde dat 
het oude artikel 1676, § 2 Ger.W. de publiekrechtelijke rechtspersonen niet alleen verbood om een arbi-
trageovereenkomst af te sluiten, maar hen tevens verbood om ze uit te voeren.

84	 Deze bepaling werd nog gedeeltelijk aangepast met de arbitragewet van 2016.
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van de verzekeringsdekking.85 Het Hof van Cassatie oordeelde in een arrest 
van 28  september 200086 dat een dergelijke rechtstreekse vordering door 
het slachtoffer enkel kan ingesteld worden binnen de grenzen van zowel de 
aansprakelijkheid van de verzekerde als binnen de voorwaarden volgens welke 
de verzekeraar haar verzekerde dient te dekken. Het Hof van Cassatie besloot 
dat hieruit volgt dat, indien de verzekeraar aan het slachtoffer excepties kan 
tegenwerpen die hem toelaten dekking te weigeren aan zijn eigen verzekerde, 
de verzekeraar evenwel aan het slachtoffer geen exceptie kan tegenwerpen die 
gebaseerd is op een arbitragebeding opgenomen in de verzekeringspolis, welk 
arbitragebeding vreemd is aan de verzekeringsdekking als dusdanig. Het Hof 
van Cassatie bevestigde het bestreden arrest van het hof van beroep te Ber-
gen en bevestigde daarmee dat een arbitragebeding in een verzekeringsover-
eenkomst tussen een verzekeraar en zijn verzekerde geen bindende werking 
heeft ten aanzien van het slachtoffer van de verzekerde.

II.7.	 Samenhang

34.  In een arrest van 20 juni 194687 oordeelde het Hof van Cassatie dat wan-
neer er een arbitrageovereenkomst is opgemaakt waarbij een geschil door 
arbiters moet worden beslecht, deze zaak aan de rechtsmacht van de bij wet 
bevoegd geachte rechter wordt onttrokken, zelfs wanneer het een vordering 
in vrijwaring betreft die samenhangt met een hoofdvordering die reeds bij 
de rechtbank werd aanhangig gemaakt. Het Hof van Cassatie vernietigde het 
bestreden vonnis van de rechtbank van eerste aanleg te Turnhout, zetelend in 
hoger beroep, die geweigerd had de arbitrageovereenkomst in casu te erken-
nen.
35.  In een arrest van 9 november 199588 bevestigde het Hof van Cassatie zijn 
standpunt, hetgeen betekent dat de gerechtelijke regels van de samenhang 
de uitvoering niet kunnen verhinderen van een overeenkomst waarmee de 
partijen een vordering tot vrijwaring aan het oordeel van een scheidsgerecht 

85	 H. VERBIST, “Draagwijdte van het arbitragebeding ten aanzien van derden”, in L’arbitrage et les tiers/Arbi-
trage en derden, Brussel, Bruylant, 2008, 27, 66.

86	 Cass. 28 september 2000, A.R. C.98.0506.F, Le Lion Belge nv/Parcavenue nv, Winterthur Europe Assur-
ances, B. en D., http://www.juridat.be.

87	 Cass. 20 juni 1946, SA “La Belgique”/Louis Paeshuys en SA “La Patriotique”, Pas. 1946, I, 250.
88	 Cass. 9 november 1995, A.R. C.93.0235.N, AG 1824 nv/Geyskens, Arr.Cass. 1995, 986-987, Pas. 1995, I, 

1018-1021, Rec.Arr.Cass. 1996, 983, noot K. MARTENS, “De arbitrageovereenkomst: nog steeds een pro
bleemkind van de overheidsrechter”, JT 1997, 97, noot D. FEVERY, “Arbitrage et intervention forcée devant 
le juge étatique – Plaidoyer pour plus de symbiose”, P&B 1996, 118, RW 1995-1996, 1247.
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hebben willen onderwerpen. Deze positie van het Hof van Cassatie heeft als 
gevolg dat een geschil, ook in geval van samenhang, kan verdeeld worden tus-
sen een scheidsgerecht en een overheidsrechtbank. Maar deze positie voor-
komt ook dat het hele geschil zou voorgelegd worden aan de overheidsrecht-
bank en dat de arbitrageovereenkomst aldus haar betekenis zou verliezen.89 
Het Hof van Cassatie vernietigde daarom een arrest van het hof van beroep 
te Antwerpen, dat geoordeeld had dat de vordering tot tussenkomst die ertoe 
strekt vrijwaring te doen bevelen, niet is onttrokken aan de rechtsmacht van 
de rechter, ook al is er een geldige arbitrageovereenkomst gesloten.
36.  Sedert een uitspraak van het Hof van Cassatie in 187590 aanvaardt de 
rechtspraak evenwel haast unaniem dat er één uitzondering geldt op deze 
regel dat een arbitrageovereenkomst haar betekenis tussen partijen niet mag 
verliezen: enkel de onsplitsbaarheid van een geschil laat toe een arbitragebe-
ding opzij te schuiven en het hele geschil aan de rechtbank voor te leggen.91 
Wanneer er in een geschil partijen betrokken zijn die door een arbitrageover-
eenkomst gebonden zijn, terwijl een van hen tegenover anderen staat die niet 
door die arbitrageovereenkomst gebonden zijn en wanneer die betwistingen 
onsplitsbaar zijn, kan de arbitrageovereenkomst niet aan de derden worden 
tegengeworpen en is enkel de gewone rechtbank bevoegd voor dit geschil. Dit 
werd bevestigd in een arrest van het Hof van Cassatie van 9 mei 1963.92

89	 H. VERBIST, “Draagwijdte van het arbitragebeding ten aanzien van derden”, in L’arbitrage et les tiers/Arbi-
trage en derden, Brussel, Bruylant, 2008, 27, 54.

90	 Cass. 10 juli 1875, Pas. 1875, 357, P. VAN OMMESLAGHE, “L’arbitrage multipartite”, in L’arbitrage – Het 
scheidsgerecht, Brussel, Editions du Jeune Barreau, 1983, 114; G. KEUTGEN en G.-A. DAL, L’arbitrage en 
droit belge et international, Tome I – Le droit belge, 2e uitg., Brussel, Bruylant, 2006, 196.

91	 Artikel 31 Ger.W. definieert het begrip onsplitsbaarheid als volgt: “Het geschil is enkel onsplitsbaar, in de zin 
van de artikelen 735, § 5, 747, § 2, zevende lid, 1053, 1084 en 1135 wanneer de gezamenlijke tenuitvoerleg
ging van de onderscheiden beslissingen, waartoe het aanleiding geeft, materieel onmogelijk zou zijn”. Voor 
een overzicht van rechtspraak in dit verband, zie: H. VERBIST, “Draagwijdte van het arbitragebeding ten 
aanzien van derden” in L’arbitrage et les tiers/Arbitrage en derden, Brussel, Bruylant, 2008, 27, 56.

92	 Cass. 9 mei 1963, Le Monde SA e.a./Belgische Staat, minister van Financiën e.a., Pas. 1963, I, 956-959. Het 
cassatiearrest van 9 mei 1963 werd bekritiseerd door B. HANOTIAU, Complex Arbitrations: Multiparty, 
Multicontract, Multi-issue and Class Actions, Den Haag, Kluwer Law International, 2005, 125.
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Hoofdstuk III – Samenstelling van het scheidsgerecht 
(artikelen 1684 tot 1689 Ger.W.)

III.1.	 Aanstelling van arbiter door een derde

37.  In een arrest van 12 november 198293 oordeelde het Hof van Cassatie 
dat indien de partijen in een arbitrageovereenkomst een derde belasten met 
de aanstelling van de arbiters, noch artikel 1683 noch artikel 1684 van het 
Gerechtelijk Wetboek aan de derde de verplichting opleggen om deze namen 
mee te delen aan de partijen, ook wanneer deze er niet om verzoeken. Het 
Hof van Cassatie bevestigde het arrest van het hof van beroep te Brussel, dat 
geoordeeld had dat het verwijt van de eiseres dat de instelling de namen van 
de arbiters niet aan de partijen had meegedeeld en dat de partijen slechts tij
dens de zitting hadden vernomen wie de arbiters waren, een verwijt over de 
samenstelling van het scheidsgerecht betrof en dat dit had moeten ingeroepen 
worden in de procedure voor het scheidsgerecht, zodat dit verwijt niet meer 
als nietigheidsgrond tegen de arbitrale uitspraak kon worden ingeroepen.

III.2.	 Aanstelling van arbiter door de rechtbank

38.  In een arrest van 7 december 198994 bevestigde het Hof van Cassatie dat 
tegen een beslissing van de voorzitter van de rechtbank van eerste aanleg tot 
aanstelling van een arbiter geen voorziening openstaat krachtens artikel 1685, 
§ 1 (oud) Ger.W. en dat het hof van beroep dan ook niet de geldigheid van de 
arbitrageovereenkomst diende te onderzoeken, noch diende na te gaan of de 
arbiters bevoegd waren om het gedinginleidend verzoekschrift te onderteke
nen, noch of de arbitrageprocedure regelmatig was. De middelen welke de 
eisers tot staving daartoe aanvoeren, dienen niet onderzocht te worden, en 
bijgevolg ontvalt de aangevoerde schending van de artikelen 1382 en 1383 
van het Burgerlijk Wetboek. Het Hof van Cassatie bevestigde het arrest van 
het hof van beroep te Antwerpen.
39.  Artikel 1678, § 1 Ger.W. van de oude arbitragewet die gold tot 2013, be
paalde: “Een overeenkomst tot arbitrage is niet geldig indien daarin aan een 

93	 Cass. 12 november 1982, A.R. 3525, Koninklijke Sporting Club Lokeren vzw/Grijzenhout, Arr.Cass. 1982-
1983, 353-356, Pas. 1983, I, 319-322; zie ook randnr. 46.

94	 Cass. 7 december 1989, A.R. 6604, Bazel nv e.a./Shopping Center Galmaarden nv, Pas. 1990, I, 439-441, Arr.
Cass. 1989-1990, 494-496, TBH 1990, 1019-1021, noot H. VAN HOUTTE, “Aanduiding van arbiters door 
de rechtbank”, TVA 1990, 165.
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van de partijen een bevoorrechte positie bij de aanwijzing van de arbiter of de 
arbiters is toegekend”.
In een arrest van 29 mei 200995 bevestigde het Hof van Cassatie een arrest 
gewezen door het hof van beroep te Gent, dat geoordeeld had dat uit het feit 
dat een gefailleerde een betalend lid zou zijn van een arbitrage-instelling, niet 
volgt dat de curator die de gefailleerde vertegenwoordigt, een bevoorrechte 
positie zou hebben bij de aanwijzing van de arbiter of de arbiters. Het Hof van 
Cassatie sloot zich aan bij het hof van beroep te Gent dat had vastgesteld dat 
in het arbitragereglement van deze arbitrage-instelling geen enkele bepaling 
voorziet in de aanduiding van een arbiter uit haar eigen midden, zodat het 
arbitragebeding de toetsing van artikel 1678, § 1 Ger.W.(oud) doorstaat.
De bepaling van artikel 1678, § 1 Ger.W. (oud) werd niet meer opgenomen 
in de nieuwe arbitragewet van 2013, welke in wezen de UNCITRAL Model-
wet voor internationale handelsarbitrage overnam. Zoals in de memorie van 
toelichting bij de wet van 2013 werd uiteengezet, vinden voor een aantal vra-
gen die in de oude wet waren opgenomen, maar niet rechtstreeks behandeld 
worden in de nieuwe wet, in dergelijk geval de beginselen van gemeen recht 
toepassing.96 Aldus blijft het beginsel dat een partij geen bevoorrechte posi
tie mag hebben bij de samenstelling van het scheidsgerecht onverminderd 
gelden onder de nieuwe arbitragewet van 2013.
40.  Wanneer een partij in een ad hoc arbitrage (niet-institutionele arbitrage) 
nalaat een arbiter aan te stellen, dan geschiedt de aanstelling van de arbi-
ter of de arbiters op het verzoekschrift van de meest gerede partij door de 
voorzitter van de rechtbank van eerste aanleg.97 De wet voorziet ook dat te-
gen de beslissing van de voorzitter van de rechtbank van eerste aanleg geen 
rechtsmiddel kan worden ingesteld.98

In een arrest van 15 december 200099 bevestigde het Hof van Cassatie dat 
er ook geen cassatieberoep mogelijk is tegen de beslissing van de voorzitter 

95	 Cass. 29 mei 2009, C.06.0264.N, Torrekens Rik, curator q.q. van faillissement Euromachines bvba/LAG 
Trailers nv, http://www.juridat.be; TBH 2009, 734, TBH 2010, 98; zie ook randnr. 31.

96	 Wetsontwerp tot wijziging van het zesde deel van het Gerechtelijk Wetboek betreffende de arbitrage, 
memorie van toelichting, Doc 53 2743/001, zitting 2012-2013, 11 april 2013, 3.

97	 Art. 1684, § 1 Ger.W. onder de oude arbitragewet; art. 1680, § 1 Ger.W. onder de nieuwe arbitragewet.
98	 Art. 1686, § 1 Ger.W. onder de oude arbitragewet; art. 1680, § 1 Ger.W. onder de nieuwe arbitragewet. Zie 

ook: wetsontwerp tot wijziging van het zesde deel van het Gerechtelijk Wetboek betreffende de arbitrage, 
memorie van toelichting, Doc 53 2743/001, zitting 2012-2013, 11 april 2013, 14.

99	 Cass. 15 december 2000, A.R. C.00.0123.N, nv Minerva Underwriters/nv Naviga, Arr.Cass. 2000, 2004-
2007, Pas. 2002, 1957-1960, RW 2001-2002, 124-125.
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van de rechtbank van eerste aanleg tot aanstelling van de arbiter of de arbi-
ters. Het hof beklemtoonde dat de wetgever hiermee de doelmatigheid van de 
geschillenbeslechting door arbitrage beoogt, in het bijzonder door geschillen 
over de procedure slechts aan de rechter te laten voorleggen nadat de arbi-
trage beëindigd is. Het hof verwierp ook het verzoek om over die kwestie een 
prejudiciële vraag te stellen aan het Arbitragehof. Het Hof van Cassatie gaf 
aan dat de aard zelf van de procedure tot aanstelling van de arbiter door de 
rechtbank, waarin de voorzitter van de rechtbank gesubstitueerd wordt aan 
een onwillige partij om een arbiter aan te duiden, geen ruimte laat om welk 
onderzoek dan ook te doen naar eventuele nietigheden en evenmin om een 
prejudiciële vraag te stellen aan het Arbitragehof.

III.3.	 Gelijkheid van partijen inzake aanstelling van de arbiter(s)

41.  Artikel 1685, § 1 Ger.W. bepaalt sedert de herziening van de arbitragewet 
in 2013: “Tenzij de partijen anders zijn overeengekomen, kan niemand omwille 
van zijn nationaliteit verhinderd worden zijn opdracht als arbiter te vervullen”.
In een arrest van 27 september 2018100 diende het Hof van Cassatie zich uit 
te spreken over de geldigheid van een arbitragebeding in een dienstenover-
eenkomst tussen de Noord-Atlantische Verdragsorganisatie (NAVO) en een 
Belgische contractant, dat bepaalde dat “elke arbiter onderdaan van een van 
de lidstaten van de Noord-Atlantische Verdragsorganisatie moet zijn en on-
derworpen moet worden aan de veiligheidsregels die van kracht zijn binnen 
de Noord-Atlantische Verdragsorganisatie”. De aannemer had bezwaren tegen 
dit beding en had een procedure opgestart voor de rechtbank van eerste aan-
leg te Nijvel, waar hij de gedeeltelijke veroordeling van de NAVO tot betaling 
van zijn facturen bekwam. De NAVO wierp de exceptie van immuniteit op 
voor de rechtbank en voerde aan dat uit het arbitragebeding niet kon worden 
afgeleid dat het de Belgische contractant geen efficiënt en redelijk alternatief 
voor de vrijstelling van rechtsvervolging waarborgde. Het hof van beroep te 
Brussel vernietigde het vonnis van de rechtbank van eerste aanleg te Nijvel 
wegens immuniteit van rechtsmacht en oordeelde dat het arbitragebeding 
de NAVO geen bevoorrechte positie bij de aanwijzing van de arbiter of de 
arbiters gaf en besloot daaruit dat de onafhankelijkheid van de arbiters, hun 
neutraliteit en hun objectiviteit ten aanzien van de Belgische contractant niet 
door het arbitragebeding werden aangetast. In zijn arrest van 27 september 

100	 Cass. 27 september 2018, A.R. C.16.0346.F, M.P./Belgische Staat in aanwezigheid van Noord-Atlantische 
Verdragsorganisatie, http://www.juridat.be, b-Arbitra 2019, 179-188; zie ook randnr. 28.
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2018 verwierp het Hof van Cassatie als onontvankelijk het rechtsmiddel van 
de Belgische contractant gebaseerd op artikel 1685, § 1 (oud) Ger.W., omdat 
het van oordeel was dat, bij ontstentenis van een verzoek tot arbitrage en ge-
let op de overgangsbepalingen van de nieuwe arbitragewet van 24 juni 2013, 
de kwestie van de betwisting van de rechtsgeldigheid van het arbitragebeding 
nog diende beoordeeld te worden onder de oude arbitragewet en omdat de 
nieuwe bepaling van artikel 1685, § 1 en 2 Ger.W. noch van openbare orde, 
noch van dwingend recht is.
Het Hof van Cassatie onderzocht vervolgens het aangevoerde middel van 
de Belgische contractant dat de immuniteit van rechtsmacht van de NAVO 
een aantasting vormde van zijn basisrechten in het licht van artikel 6.1 van 
het Europees Verdrag tot bescherming van de rechten van de mens en de 
fundamentele vrijheden (EVRM). Het Hof van Cassatie wees erop dat om 
te bepalen of de aantasting van de basisrechten aanvaardbaar is in het licht 
van artikel 6.1 EVRM, moet worden onderzocht of de persoon tegen wie de 
vrijstelling van rechtsvervolging wordt aangevoerd, over andere redelijke 
rechtsmiddelen beschikt om de hem bij het verdrag gewaarborgde rechten 
op een efficiënte wijze te vrijwaren. Het Hof van Cassatie bevestigde het ar-
rest van het hof van beroep te Brussel, dat geoordeeld had dat uit geen van 
de bewoordingen van het arbitragebeding kan afgeleid worden dat dit de Bel-
gische contractant geen efficiënt en redelijk alternatief voor de vrijstelling van 
rechtsvervolging van de NAVO waarborgt en dat beslist had dat het recht van 
de eiser op toegang tot de rechter hem een redelijk alternatief biedt om zijn 
rechten te doen gelden, aangezien dat recht zoals in casu onderworpen kan 
worden aan beperkingen die de substantie ervan niet aantasten. Het Hof van 
Cassatie bevestigde dan ook de rechtsgeldigheid van het arbitragebeding.

III.4.	 Wraking van arbiter

42.  De wet voorziet dat arbiters moeten beantwoorden aan het algemene 
vereiste van onafhankelijkheid en onpartijdigheid101 en dat arbiters kunnen 
gewraakt worden wanneer er omstandigheden zijn die gerechtvaardigde twij
fel doen ontstaan over hun onpartijdigheid of onafhankelijkheid.102 Met de 
wijziging van de arbitragewet in 2013 is ook wettelijk vastgelegd dat partijen 
de procedure tot wraking kunnen overeenkomen,103 hetgeen betekent dat de 

101	 Art. 1690, § 1 Ger.W. onder de oude arbitragewet; art. 1685, § 2 Ger.W. onder de nieuwe arbitragewet.
102	 Art. 1690, § 1 Ger.W. onder de oude arbitragewet; art. 1686, § 2 Ger.W. onder de nieuwe arbitragewet.
103	 Art. 1687, § 1 Ger.W. onder de nieuwe arbitragewet.
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partijen kunnen overeenkomen dat in een procedure voor een arbitrage-in-
stelling (institutionele arbitrage) de wraking verloopt volgens de procedure 
van die instelling.104

Wanneer een wraking in een ad-hoc-arbitrage wordt voorgelegd aan de voor-
zitter van de rechtbank van eerste aanleg, beslist deze soeverein over het 
wrakingsverzoek en over de eventuele vervanging van de arbiter. Terwijl er 
onder de oude wet nog hoger beroep mogelijk was tegen een beslissing van 
de rechtbank over het wrakingsverzoek105, voorziet de nieuwe arbitragewet 
geen rechtsmiddel meer.106 Volgens de nieuwe wet is er dan ook geen cassa-
tieberoep mogelijk tegen een beslissing van de voorzitter van de rechtbank 
van eerste aanleg over een wrakingsverzoek.
43.  Er zijn geen uitspraken van het Hof van Cassatie over verzoeken tot 
wraking bekend onder de oude arbitragewet. Weliswaar diende het Hof van 
Cassatie in 1904 zich uit te spreken over een procedure van verhaal op de 
rechter (“prise à partie”) die een partij tegen een arbiter had ingesteld. In een 
arrest van 20 juni 1904107 verwierp het Hof van Cassatie een verzoek tot ver-
haal op de rechter (“prise à partie”) van een partij tegen een arbiter. Het wees 
erop dat een procedure van verhaal op de rechter (“prise à partie”) krachtens 
artikel 505 van het W.B.R., dat gold toen deze zaak behandeld werd in 1904, 
slechts kan gericht worden tegen personen die het gezag hebben om recht 
te spreken en niet tegen arbiters die vrijwillig door partijen zijn aangesteld 
in buitengerechtelijke procedures. Het Hof van Cassatie benadrukte dat een 
vordering van partijen tegen arbiters die zij vrijwillig en buitengerechtelijk 
hebben aangesteld valt onder de regels van het gemeen recht. Het hof voegde 
eraan toe dat arbiters een louter privékarakter hebben en dat zij slechts han-
delen volgens het mandaat dat de partijen hen verleend hebben. In het huidige 
Belgische recht is de procedure van verhaal op de rechter (“prise à partie”) 
vervat in de bepalingen van de artikelen 1140 tot 1147 van het Gerechtelijk 

104	 L. DEMEYERE en H. VERBIST, “De nieuwe Belgische Arbitragewet van 24 juni 2013”, RW 2014-2015, 83-
89.

105	 Art. 1691, § 1 Ger.W. onder de oude arbitragewet.
106	 Art. 1680, § 2 Ger.W. onder de nieuwe arbitragewet. Zie ook: wetsontwerp tot wijziging van het zesde deel 

van het Gerechtelijk Wetboek betreffende de arbitrage, memorie van toelichting, Doc 53 2743/001, zitting 
2012-2013, 11 april 2013, 14.

107	 Cass. 20 juni 1904, Caspary/Geiseler, Pas. 1904, I, 283.
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Wetboek.108 Het W.B.R. voorzag de mogelijkheid om arbiters te wraken om 
redenen ontstaan na het “scheidsverdrag”.109

Hoofdstuk IV – Bevoegdheid van het scheidsgerecht (art. 1690 
tot 1698 Ger.W.)

IV.1.	 Bevoegdheid van de kortgedingrechter om voorlopige of bewarende 
maatregelen te bevelen nadat een arbitrale uitspraak is gedaan

44.  In een arrest van 2 september 1988110 vernietigde het Hof van Cassatie 
een arrest van het hof van beroep te Gent, zetelend in kortgeding, op basis van 
schending van artikel 584, tweede lid, Ger.W., omdat het hof van beroep had 
geoordeeld dat de kortgedingrechter niet bevoegd is om een feit te bevestigen 
dat reeds werd vastgesteld rechtstreeks of onrechtstreeks in een rechterlijke 
of arbitrale beslissing, welke betwist wordt. Het Hof van Cassatie beklem-
toonde dat de kortgedingrechter krachtens artikel  584 Ger.W. voorlopige 
maatregelen kan treffen in alle zaken die hij spoedeisend acht in de aange-
legenheden die onder de rechtsmacht van de rechtbank vallen. Het voegde 
eraan toe dat de omstandigheid dat de kortgedingrechter niet bevoegd is om 
een feit te bevestigen dat reeds werd vastgesteld rechtstreeks of onrecht-
streeks in een rechterlijke of arbitrale beslissing, zoals aangegeven door het 
hof van beroep, de bevoegdheid van de kortgedingrechter niet ontneemt om 
voorlopige maatregelen te treffen in alle zaken die hij spoedeisend acht in de 
aangelegenheden die onder de rechtsmacht van de rechtbank vallen.
De nieuwe arbitragewet van 2013 voorziet in artikel 1698 Ger.W. dat de kort-
gedingrechter, om een voorlopige of bewarende maatregel te bevelen in ver-
band met een arbitrageprocedure, ongeacht of deze al dan niet plaatsvindt 
op het Belgisch grondgebied, over dezelfde rechtsmacht beschikt als met 
betrekking tot een gerechtelijke procedure. De kortgedingrechter oefent die 
rechtsmacht uit overeenkomstig zijn eigen procedures en houdt rekening 

108	 Artikel 1140 Ger.W. voorziet: “Er bestaat verhaal op de rechter in de volgende gevallen: 1° indien hij zich aan 
bedrog of list schuldig heeft gemaakt hetzij tijdens het onderzoek, hetzij bij zijn vonnis; 2° indien verhaal op de 
rechter uitdrukkelijk bij wet is bepaald; 3° indien de wet de rechter aansprakelijk stelt voor eventuele schade; 
4° indien rechtsweigering is geschied”.

109	 De Franse term gebruikt in het W.B.R. was “compromis”. In het Nederlands werd deze term vertaald door 
“scheidsverdrag”. Zie: R. VAN LENNEP, Handleiding voor het Scheidsgerecht in Fransch-Belgisch Recht, De 
Sikkel, Antwerpen, 1946, 182 p.; art. 1014 W.B.R. bepaalde: “Les arbitres ne pourront se déporter si leurs 
opérations sont commencées; ils ne pourront être récusés si ce n’est pour cause survenue depuis le compromis”.

110	 Cass. 2 september 1988, A.R. 5785, M. Bataille e.a./J. Devreese e.a., Pas. 1989, I, 2.
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met de bijzondere aard van de arbitrage. Bovendien bepaalt de nieuwe arbi-
tragewet in artikel 1683 Ger.W.: “Het instellen van een gerechtelijke vordering 
voor of tijdens een arbitrageprocedure, om voorlopige of bewarende maatrege-
len te bekomen en het toekennen van dergelijke maatregelen, vormen geen in-
breuk op of geen afstand van de arbitrageovereenkomst”. De oude arbitragewet 
van 1972 bevatte een gelijkaardige bepaling in artikel 1679, § 2 Ger.W. Ten 
slotte bepaalt de nieuwe arbitragewet van 2013 in artikel 1691 Ger.W.: “Onver-
minderd de bevoegdheden die krachtens artikel 1683 toegekend zijn aan de 
hoven en de rechtbanken, en tenzij de partijen anders zijn overeengekomen, 
kan het scheidsgerecht op verzoek van een partij de voorlopige of bewarende 
maatregelen bevelen die het nodig acht. Het scheidsgerecht kan evenwel geen 
bewarend beslag toestaan.”

IV.2.	 Arbitrale uitspraak als bewijs tot het bekomen van een voorlopige 
maatregel

45.  In een CEPANI-arbitrage hadden de arbiters twee uitspraken gedaan in 
2006 en 2007, en in de tweede arbitrale uitspraak vastgesteld dat de uitbrei
ding van de oorspronkelijke vordering niet-ontvankelijk was op basis van ar-
tikel 17 CEPANI-arbitragereglement.111 Het hof van beroep te Brussel had 
geoordeeld dat een nieuwe arbitrale procedure ten gronde kon worden in-
gesteld met betrekking tot de uitbreiding van de initiële vordering, omdat het 
scheidsgerecht geen uitspraak ten gronde had gedaan over de vordering van  
verweerster. Bovendien had het hof van beroep geoordeeld dat de vorde
ring van de verweerster tot het bekomen van een voorlopige maatregel kon 
worden ingewilligd zonder het voordeel van de arbitrale uitspraken ongedaan 
te maken, rekening houdende met het gevaar dat de gewone rechtspleging ten 
gronde het geschil tussen partijen niet tijdig zou oplossen, onder meer omdat 
tegen de twee arbitrale uitspraken een nietigheidsvordering was ingesteld. De 
twee arbitrale uitspraken werden door de verweerster aangewend als bewijs 
tot het bekomen van een voorlopige maatregel op eenzijdig verzoekschrift 
gelet op haar bedreigde financiële continuïteit. Het Hof van Cassatie stelde 
in een arrest van 28 januari 2011112 dat het hof van beroep het gezag van ge-
wijsde noch de bewijskracht van de arbitrale uitspraken had miskend in zijn 
beslissing om eiseressen te veroordelen tot betaling van een provisie.

111	 Artikel 17 van het CEPANI-Abitragereglement van 2000 betrof “Voorlopige en bewarende maatregelen”.
112	 Cass. 28 januari 2011, A.R. C.09.0360. N, Epifin nv en De Persgroep Publishing nv/Lifestyle Press nv, Arr.

Cass. 2011, 335, Pas. 2011, 348.
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Aldus erkende het Hof van Cassatie dat arbitrale uitspraken gezag van ge-
wijsde hebben en in een gerechtelijke procedure als bewijs kunnen worden 
aangewend om een voorlopige maatregel te bekomen. Weliswaar wees het 
Hof van Cassatie erop dat krachtens artikel 1039, eerste lid Ger.W., zodra een 
bodemrechter een andersluidende beslissing omtrent de betwiste rechten 
heeft genomen, de beslissing in kortgeding van rechtswege ophoudt uitwer
king te hebben, dit ongeacht wat de kortgedingrechter heeft beslist omtrent 
de looptijd van de door hem bevolen maatregel.

Hoofdstuk V – Arbitrale gedingvoering (art. 1699-1709 Ger.W.)
V.1.	 Taal van de arbitrage

46.  Artikel 1703, § 1 Gerechtelijk Wetboek regelt het gebruik van de taal of 
de talen in de arbitrageprocedure.
De Koninklijke Belgische Voetbalbond had een arbitraal college samengesteld 
in een betwisting waarbij de arbitrale procedure in het Nederlands werd ge
voerd, en een van de arbiters aangewezen door de voetbalbond was geboren en  
woonde in het eentalig Franstalig landgebied. Een voetbalclub stelde o.m. dat 
bij een arbiter geboren en woonachtig in Wallonië de kennis van de tweede 
landstaal niet kan worden vermoed (weerlegbaar vermoeden), en zulks op 
basis van het beginsel van de eentaligheid van de natuurlijke personen. Het 
Hof van Cassatie113 stelde dat noch artikel 3bis van de Grondwet noch enige 
andere bepaling of enig beginsel de eentaligheid van de natuurlijke personen 
poneert, en het stelde ook vast dat het hof van beroep te Brussel had geoor-
deeld dat uit geen enkel element van het dossier gebleken is dat de bedoelde 
arbiter Nederlandsonkundig was. De voorziening in cassatie werd dan ook 
afgewezen. Dit arrest legt de bewijslast voor het feit dat een arbiter de taal van 
de arbitrageprocedure niet machtig is, op de partij die zich op dit argument 
beroept.
47.  Ook het Grondwettelijk Hof diende zich in een arrest van 8 mei 2014114 
uit te spreken over de vraag of de taal van de arbitrage voorrang heeft op de 
wet van 15 juni 1935 op het gebruik der talen in gerechtszaken indien een in-
cident in de arbitrale procedure aanleiding geeft tot een dagvaarding voor de 

113	 Cass. 12 november 1982, A.R. 3525, Koninklijke Sporting Club Lokeren vzw/Grijzenhout, Arr.Cass. 1982-
1983, 353-356, Pas. 1983, I, 319-322; zie ook randnr. 37.

114	 GwH 8 mei 2014, A.R. 75/2014, Dietmar Duchâteau/Olivier Domb e.a., BS 11 september 2014, 2e editie, 
71856, b-Arbitra 2015/1,189.
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rechtbanken.115 Deze vraag werd gesteld door de Franstalige rechtbank van 
eerste aanleg te Brussel.116

In casu was het arbitragebeding in het Frans opgesteld, evenals de kennisge
ving van de vordering tot arbitrage, de aanvaarding door de arbiter van diens 
opdracht, de kennisgeving van de wraking, alsook de kennisgeving door de arbi-
ter van zijn weigering om zich te onthouden; verder was de taal van de arbitrage 
het Frans, de plaats van de arbitrage en de woonplaats van de andere partijen bij 
de arbitrage situeerden zich in het tweetalige gebied Brussel-Hoofdstad, terwijl 
de gewraakte arbiter zijn woonplaats in het Nederlandse taalgebied had, ook al 
had hij in het kader van de procedure woonstkeuze in de zin van artikel 39 van 
het Gerechtelijk Wetboek gedaan in het tweetalig gebied Brussel-Hoofdstad. 
De rechtsvraag was of de dagvaarding aan de gewraakte arbiter in het Frans 
kon worden betekend, dan wel of zij in het Nederlands moest gedaan worden.
Het Grondwettelijk Hof stelde vooreerst vast dat in tegenstelling tot de ma-
terie van de sociale betrekkingen tussen werkgevers en hun personeel, die 
het voorwerp uitmaken van bijzondere wettelijke bepalingen voor wat betreft 
het gebruik der talen, er geen bijzondere wettelijke bepaling voor het gebruik 
der talen in arbitrage bestaat. Het Grondwettelijk Hof was van oordeel dat 
de betekening van de dagvaarding aan de arbiter woonachtig in het Neder-
landse taalgebied, in het Nederlands diende te geschieden, aangezien de wet-
geving op het gebruik der talen in gerechtszaken van openbare orde is. Het 
Hof stelde dat de partijen van deze wetgeving van openbare orde niet kunnen 
afwijken door een keuze van woonplaats te doen in het tweetalig gebied Brus-
sel-Hoofdstad. De woonplaats in de zin van artikel 36 Ger.W. en in de zin van 
artikel 4, § 1, tweede lid van de wet van 15 juni 1935 op het gebruik der talen 
in gerechtszaken is de plaats waar de persoon in de bevolkingsregisters is in-
geschreven als hebbende aldaar zijn hoofdverblijf.
Aldus kan worden vastgesteld dat de taal van de arbitrage geen afbreuk kan doen 
aan de wet op het gebruik der talen in gerechtszaken indien de arbitrale proce-
dure aanleiding geeft tot een betwisting die wordt voorgelegd aan de rechtban-
ken. Dit standpunt dient bijgetreden te worden. Weliswaar dient opgemerkt te 
worden dat recentelijk artikel 40 van de wet van 15 juni 1935 op het gebruik 
der talen in gerechtszaken werd gewijzigd in de zin dat de nietigheidssanctie 
die de wet voorzag voor een inbreuk op de artikelen 1 tot 39 voortaan slechts 

115	 GwH 8 mei 2014, A.R. 75/2014, Dietmar Duchâteau/Olivier Domb e.a., BS 11 september 2014, 2e editie, 
71856, b-Arbitra 2015/1,189.

116	 Rb. Brussel (Fr.) 14 februari 2013, Dietmar Duchâteau/Olivier Domb e.a.
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een relatieve nietigheid uitmaakt.117 Het Grondwettelijk Hof maakte deze wij
ziging van artikel 40 van de wet van 15 juni 1935 op het gebruik der talen in 
gerechtszaken, zoals doorgevoerd door artikel 5 van de wet van 25 mei 2018, 
evenwel ongedaan met een arrest van 19 september 2019, zodat de nietigheids
sanctie voorzien in artikel 40 opnieuw een absolute nietigheid uitmaakt.118

V.2.	 Verlenging van de termijn voor het doen van de arbitrale uitspraak 
in een institutionele arbitrage

48.  In een arrest van 8 december 1988119 oordeelde het Hof van Cassatie dat 
een beslissing van het Internationaal Hof van Arbitrage van de Internationale 
Kamer van Koophandel (ICC) om in een ICC-arbitrageprocedure de termijn 
voor het scheidsgerecht om zijn arbitrale uitspraak te doen, geen arbitrale 
uitspraak vormt, en bijgevolg niet moet gemotiveerd worden. Doordat de 
partijen ervoor gekozen hadden om hun geschil te laten beslechten volgens 
het Reglement van de Internationale Kamer van Koophandel (ICC), hadden 
zij volgens het Hof van Cassatie ook aanvaard dat het Hof van Arbitrage van 
de ICC de termijn voor de arbitrale uitspraak kon verlengen, indien dat nodig 
bleek te zijn. Het Hof van Cassatie benadrukte dat een onderscheid moet 
gemaakt worden tussen het Hof van Arbitrage van de ICC dat de arbitrage 
organiseert, en het scheidsgerecht dat over het geschil dient te beslissen.

Hoofdstuk VI – Arbitrale uitspraak en de afsluiting van de 
procedure (art. 1710 tot 1715 Ger.W.)

VI.1.	 Arbitrale uitspraak gedaan buiten de termijn voor het doen van de 
arbitrale uitspraak

49.  Artikel 1713, § 2, derde lid, Ger.W. van de nieuwe arbitragewet van 2013 stelt 
dat de opdracht van de arbiters van rechtswege eindigt wanneer het scheids-
gerecht bij het verstrijken van de opgelegde termijn geen uitspraak heeft gedaan. 
De oude wet die gold tot 2013 bevatte een gelijkaardige bepaling in artikel 1698, 

117	 Wet van 25 juni 2018 tot vermindering en herverdeling van de werklast binnen de rechterlijke orde, BS 
30 mei 2018, 45045 (“Wet Potpourri VI”). Zie: J.-S. LENAERTS, “Synthèse des modifications de procédure 
civile apportées par la loi du 25 mai 2018, dite ‘Potpourri VI’ ”, JT 2019, 500.

118	 GwH 19 september 2019, 120/2019, F. Mariën, L. Lamine, J. Flo en Orde van Vlaamse Balies.
119	 Cass. 8 december 1988, Jacob Boss Söhne KG/Ghezzi S.p.A., ICCA Yearb.Comm.Arb. XV, 1990, 121-123, 

JT 1989, 275, TBH 1989, 935-939, noot H. VAN HOUTTE, “Les décisions des institutions arbitrales”, TVA 
1989, 131-132, noot H. VAN HOUTTE; zie ook randnr. 68.
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§ 3 Ger.W., maar voegde eraan toe dat de overeenkomst tot arbitrage niet ein-
digt, indien de termijn bij onderling goedvinden mocht zijn verlengd.
Het beginsel dat de rechtsmacht van de arbiters in de tijd beperkt is kent een 
lange historiek.
50.  In een arrest van 3 november 1950120 stelde het Hof van Cassatie vast dat 
wanneer een arbitrale uitspraak dient gedaan te worden binnen een bepaalde 
termijn en de uitspraak na deze termijn werd gedaan, de arbitrale uitspraak 
nog slechts rechtsgeldig kan gedaan worden indien de partijen door hun 
houding duidelijk hebben aangegeven dat zij instemmen met een verlenging 
van de termijn. Het Hof van Cassatie vond dat dit in casu niet het geval was, 
en vernietigde het arrest van het hof van beroep te Brussel dat geoordeeld 
had dat uit de conclusies van de partijen kon afgeleid worden dat zij stilzwij-
gend hadden ingestemd met een verlenging van de termijn voor de arbitrale 
uitspraak.
51.  In dezelfde zaak, velde het Hof van Cassatie vervolgens een arrest op 
20 november 1953121 waarmee het stelde dat, in toepassing van het toenma-
lige artikel 1012 van het Wetboek van Burgerlijke Rechtspleging, wanneer er 
geen termijn is vastgesteld in een arbitrageovereenkomst (“scheidsverdrag” 
of “compromis d’arbitrage”), de arbitrale uitspraak moest gedaan worden bin-
nen een termijn van drie maanden vanaf de datum van ondertekening van het 
“compromis” en dat dit “compromis” ten einde komt bij het verstrijken van 
deze termijn. Het Hof wees erop dat deze termijn van drie maanden enkel 
kon opgeschort worden indien de arbiters van rechtswege verhinderd zijn 
hun opdracht te vervullen binnen de gestelde termijn. In casu werd er hoger 
beroep ingesteld tegen een vonnis van de rechtbank die de eiseres gedwongen 
had om een arbitrageovereenkomst te ondertekenen binnen 8 dagen na het 
vonnis. Het Hof van Cassatie was van oordeel dat het hoger beroep ingesteld 
tegen dat vonnis een dergelijk obstakel vormde, ook al verhinderde dit niet 
dat de termijn van drie maanden voor de arbitrage begon te lopen. Maar het 
hoger beroep leidde ertoe dat de termijn van drie maanden werd geschorst 
tijdens de hele duur van de beroepsprocedure. En aangezien de arbitrale 
uitspraak vervolgens gedaan werd binnen de termijn nadat het eindarrest in  
hoger beroep was geveld, werd de arbitrale uitspraak als rechtsgeldig be
schouwd. Het cassatieberoep werd daarom afgewezen.

120	 Cass. 3 november 1950, S.A. des Charbonnage de Helchteren en Zolder/Trief, Pas. 1951, I, 112-114.
121	 Cass. 20 november 1953, S.A. des Charbonnages de Helchteren en Zolder/Trief, Pas. 1954 I, 220-222.
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52.  In een arrest van 5 maart 2009122 bevestigde het Hof van Cassatie dat 
krachtens artikel 1698, § 3 (oud) Ger.W. de termijn voor het doen van een 
arbitrale uitspraak, die partijen zijn overeengekomen, bij onderling goedvin-
den van de partijen kan verlengd worden. Het vernietigde evenwel het ar-
rest van het hof van beroep te Brussel dat geoordeeld had dat een arbitrale 
uitspraak die is gedaan na de overschrijding van de termijn voor de uitspraak, 
als rechtsgeldig kan beschouwd worden louter op grond dat de partijen zich 
vóór de uitspraak niet hebben beklaagd over de overschrijding van de ter-
mijn. Het Hof van Cassatie vond dat deze motivering van het hof van beroep 
niet naar recht verantwoord was.
53.  Op 26 oktober 2015 diende het Hof van Cassatie123 zich opnieuw uit te 
spreken over een overschrijding van de termijn voor de arbitrale uitspraak 
op basis van artikel 1698, § 3 van de oude arbitragewet. Het Hof van Cassatie 
oordeelde dat dit artikel 1698, § 3 eveneens van toepassing is op “tussensen-
tenties”, en sloot zich aan bij de bevindingen van het hof van beroep te Brussel 
dat het gebrek van de arbitrale uitspraak, met name dat zij buiten de termijn 
wordt gewezen, slechts aan het licht komt in de uitspraak zelf en dat dit ge
brek niet in de loop van het geding voor de arbiters kan opgeworpen worden.
54.  Op 26 oktober 2017124 diende uitspraak gedaan te worden over de toe-
passing van artikel 1698, § 1 en § 2 van de oude arbitragewet. Volgens ar-
tikel  1698, §  1 (oud) Ger.W. konden de partijen tot het tijdstip waarop de 
eerste arbiter zijn opdracht had aanvaard, de termijn vaststellen waarbinnen 
de uitspraak moet worden gedaan of de wijze bepalen waarop deze termijn 
zal worden vastgesteld. Artikel 1698, § 2 (oud) Ger.W. voorzag dat, wanneer 
partijen deze termijn niet hebben vastgesteld noch de wijze waarop deze ter-
mijn wordt vastgesteld hebben bepaald, de rechtbank van eerste aanleg op 
verzoekschrift van een van de partijen aan het scheidsgerecht een termijn 
kan stellen, indien het scheidsgerecht nalatig is en er zes maanden zijn ver-
streken sedert de dag waarop alle arbiters hun opdracht tot beslechting van 
het geschil hebben aanvaard. Deze bepalingen zijn in de nieuwe arbitragewet 

122	 Cass. 5 maart 2009, A.R. C.08.0028.F., M.P./M.S. en M.L., http://www.juridat.be; TBH 2009, 734; zie ook 
randnr. 76.

123	 Cass. 26 oktober 2015, X, A.R. C.13.0264.N, vennootschap naar Amerikaans recht/Y. vennootschap naar 
Duits recht, b-Arbitra 2017, 149-151, noot H. VERBIST, “Kan een arbitrale tussenuitspraak in een institu-
tionele arbitrage gedaan worden na de termijn vermeld in de tussenuitspraak?”, b-Arbitra 2017, 152-174; 
zie ook randnr. 78.

124	 Cass. 26  oktober  2017, A.R. C.16.0143.N, Torrekens q.q. curator van faillissement Euromachines bvba/
LAG Trailers nv, http://www.juridat.be, RW 2018-2019, 144.
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van 2013 opgenomen in artikel 1713, § 2 Ger.W. Het Hof van Cassatie stelde 
in zijn arrest van 26 oktober 2017 vast dat er in casu geen termijn voor de 
arbitrale uitspraak was bepaald. Het Hof van Cassatie sloot zich aan bij het 
oordeel van het hof van beroep te Brussel dat, aangezien het scheidsgerecht 
niet zijn rechtsmacht verliest door het louter tijdsverloop wanneer geen 
uitspraaktermijn werd bepaald overeenkomstig artikel 1698, § 1 en § 2 (oud) 
Ger.W., het in de gegeven omstandigheden niet toekwam aan de eerste rech-
ter om te oordelen dat de aangeduide arbiter zonder rechtsmacht was.
Het gevolg van deze uitspraak is dat, bij afwezigheid van een contractuele of 
anderszins vastgestelde termijn voor het wijzen van de arbitrale uitspraak, de 
arbiters in een ad-hoc-arbitrage niet aan een termijn gebonden zijn, maar dat 
de meest gerede partij de mogelijkheid heeft om aan de rechtbank van eerste 
aanleg te vragen een termijn vast te stellen, indien het nalatig is uitspraak 
te doen en er zes maanden zijn verstreken sedert de samenstelling van het 
scheidsgerecht.
55.  Andere uitspraken van het Hof van Cassatie met betrekking tot het over-
schrijden van de termijn werden gewezen in het kader van een vordering tot 
vernietiging van de arbitrale uitspraak, en zullen aldaar besproken worden 
(zie hfdst. VII.5 hierna).

VI.2.	 Goede personen naar billijkheid

56.  In een arrest van 2 februari 1973125, oordeelde het Hof van Cassatie dat 
een arbitragebeding waarmee de vennoten van een vennootschap overeen-
komen om elke vraag voor vervroegde ontbinding van een vennootschap voor 
te leggen aan arbiters die zullen optreden in de hoedanigheid van “amiables 
compositeurs” (goede personen naar billijkheid), ongeldig is omdat het de 
partijen zou verplichten zich te onderwerpen aan een minnelijke regeling op-
gelegd door de arbiters en bijgevolg in strijd was met de imperatieve bepaling 
van artikel 1871 van het Burgerlijk Wetboek.126

De arbitragewet van 1972 voerde de mogelijkheid voor arbiters in om te 
oordelen als goede personen naar billijkheid, maar de partijen konden deze 

125	 Cass. 2 februari 1973, Robert/Janssens M en G., Resisto Jacques, Robert en Cie PVBA en Dauwe, q.q., Pas. 
1973, I, 529-533, RCJB 1975, 394-398, noot J. VAN GELDER en J. LINSMEAU, “Le respect de la règle de 
droit par l’arbitre et l’amiable compositeur.”

126	 Het toen nog geldende artikel 1871 van het Burgerlijk Wetboek liet de vennoten toe om in bepaalde om-
standigheden de ontbinding te vorderen van een vennootschap die was aangegaan voor een bepaalde tijd. 
Deze bepaling werd opgeheven door de wet van 7 mei 1999 – Wetboek van Vennootschappen.
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bevoegdheid enkel verlenen aan de arbiters na het ontstaan van het geschil 
en niet in een arbitrageovereenkomst afgesloten voor het ontstaan van een 
geschil.127 Dit verbod werd opgeheven in 1998 en sedertdien kunnen partijen 
reeds voor het ontstaan van een geschil overeenkomen dat de arbiters als 
“amiables compositeurs” zullen oordelen.128

Hoofdstuk VII – Rechtsmiddelen tegen de arbitrale uitspraak 
(art. 1716 tot 1718 Ger.W.)

57.  Artikel  1717, §  3 Ger.W. bepaalt sedert 2013 de rechtsgronden op ba-
sis waarvan een arbitrale uitspraak kan worden vernietigd. Artikel 1717, § 5 
Ger.W. stelt bovendien: “De in § 3, a) i., ii., iii. en v., bedoelde gevallen wor-
den niet als grond tot vernietiging van de arbitrale uitspraak weerhouden, in-
dien de partij die ze aanvoert, daarvan kennis heeft gekregen tijdens de ar-
bitrageprocedure en er zich toen niet heeft op beroepen”. Bovendien voorziet 
artikel 1717, § 6 Ger.W. sedert 2013 de mogelijkheid voor de rechtbank van 
eerste aanleg, wanneer zij een vordering tot vernietiging van een arbitrale 
uitspraak te behandelen krijgt, om desgevallend, op vordering van een partij, 
de vernietigingsprocedure op te schorten gedurende een door haar bepaalde 
termijn om aan het scheidsgerecht de mogelijkheid te geven de arbitragepro-
cedure te hervatten of iedere andere mogelijkheid te nemen die het van aard 
acht om de gronden van vernietiging weg te werken. De oude arbitragewet 
die gold tot 2013 voorzag heel wat meer gronden tot vernietiging van de ar-
bitrale uitspraak dan deze die weerhouden werden in de wet van 2013.129 De 
oude arbitragewet van 1972 voorzag in artikel 1704, § 4 Ger.W.: “De gevallen 
bedoeld in het tweede lid, onder c, d en f, leveren geen grond tot vernieting 
meer op, indien de partij die deze aanvoert, tijdens de loop van het geding voor 

127	 Artikel 1700 Ger.W. ingevoegd met de arbitragewet van 1972 bepaalde: “Behoudens andere overeenkomst 
die slechts geldig kan worden gesloten na de kennisgeving bedoeld in artikel  1683, beslissen de scheidslie-
den volgens de regelen des rechts”. Zie: H. VAN HOUTTE, “De ‘amiable composition’ en de nieuwe arbi-
trage-wet”, RW 1972-1973, 737-740.

128	 Artikel 1700 Ger.W. zoals gewijzigd met de arbitragewet van 1998 bepaalde: “Tenzij de partijen anders over
eengekomen zijn, beslissen de arbiters volgens de regels van het recht. Wanneer een publiekrechtelijke rechts-
persoon partij is bij de overeenkomst tot arbitrage, beslissen de arbiters steeds volgens de regels van het recht, 
onverminderd de bijzondere wetten”. Zie in dit verband o.m.: H. VERBIST, “Arbitrage – Recente ontwikke-
lingen” in Proces versus proces, Antwerpen/Apeldoorn, Maklu, 2005, 44.

129	 H. VERBIST, “De vordering tot vernietiging van de arbitrale uitspraak na de hervorming van het Belgische 
arbitragerecht door de wet van 24 juni 2013” in M. PIERS (ed.), De nieuwe arbitragewet 2013, Essentiële 
bepalingen en hun praktische werking, Antwerpen-Cambridge, Intersentia, 2013, 105-129.
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scheidslieden wist dat zich een zodanig geval voordeed, doch zich er toen niet 
heeft op beroepen.” Bovendien bepaalde artikel 1704, § 5 Ger.W.: “De redenen 
van wraking en uitsluiting van arbiters, bedoeld in de artikelen 1690 en 1692, 
leveren geen grond op tot vernietiging in de zin van het tweede lid, onder f, van 
dit artikel, ook al zouden zij eerst na de uitspraak bekend zijn geworden”.

VII.1.	Toepassing in de tijd van de rechtsmiddelen tegen een arbitrale 
uitspraak

58.  In een arrest van 27 oktober 1977, diende het Hof van Cassatie130 zich 
uit te spreken over de toepassing in de tijd van de rechtsmiddelen tegen een 
arbitrale uitspraak, met name of deze rechtsmiddelen nog beheerst werden 
door het Wetboek van Burgerlijke Rechtspleging, dan wel door het zesde deel 
van het Gerechtelijk Wetboek inzake arbitrage dat werd ingevoegd bij wet  
van 4  juli  1972.131 In casu was een arbitrageprocedure gevoerd die resul
teerde in een arbitrale uitspraak op 4 maart 1972, uitvoerbaar verklaard op 
26 april 1972, en aan de verweerders betekend op 30 juni 1972, hetzij vóór de 
inwerkingtreding van de voormelde wet van 4 juli 1972. Op 18 oktober 1973 
vernamen de verweerders dat het scheidsgerecht zich in de uitspraak had 
gebaseerd op stukken die overhandigd waren door een sekwester, maar waar-
van de verweerders beweerden geen kennis te hebben gehad. Op 27 novem-
ber 1973 stelden zij een vordering tot vernietiging in op basis van bepalingen 
van de toen nieuwe wet van 1972, meer bepaald op basis van miskenning 
van de rechten van verdediging krachtens artikel 1704, § 2, g) (oud) Ger.W., 
evenals ook op basis van artikel 1028 W.B.R. Het hof van beroep te Luik ver-
nietigde de arbitrale uitspraak krachtens de wet van 4 juli 1972. Het Hof van 
Cassatie gaf aan dat, ingeval de wetgeving betreffende de rechtsmiddelen te-
gen de vonnissen gewijzigd wordt, de wet die van kracht is op de dag van het 
vonnis, behoudens strijdige bepaling, de rechtsmiddelen regelt die daarte-
gen openstaan. Het Hof van Cassatie merkte op dat artikel 3 van het Ger.W. 
geen hiermee strijdige bepaling is, daar de “hangende rechtsgedingen” die daar 
bedoeld zijn, betrekking hebben op rechtsgedingen waarover nog uitspraak 
moet gedaan worden bij de inwerkingtreding van de nieuwe bepalingen. Het 

130	 Cass. 27 oktober 1977, Regout/De Moffarts e.a., De Moffarts e.a./Regout, Pas. 1978, I, 252-255, Arr.Cass. 
1978, I, 266-269, RW 1977-78, 2665-2666, noot J. LAENENS.

131	 Wet van 4 juli 1972 tot goedkeuring van de Europese overeenkomst houdende een eenvormige wet inzake 
arbitrage, ondertekend te Straatsburg op 20 januari 1966, en tot invoering in het Gerechtelijk Wetboek van 
een zesde deel betreffende de arbitrage, BS 8 augustus 1972, 8717-8736.
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Hof van Cassatie besloot dan ook dat de wet van 4  juli 1972 niet wettelijk 
kon worden toegepast op een vordering tot nietigverklaring van de arbi-
trale uitspraak van 4 maart 1972, die vóór de inwerkingtreding van de wet 
van 4 juli 1972 werd uitgesproken, uitvoerbaar verklaard en betekend. In de 
nieuwe arbitragewet van 2013 wordt het overgangsrecht geregeld door ar-
tikel 59.132

VII.2.	Vordering tot vernietiging van een arbitrale uitspraak wegens 
schending van de rechten van verdediging

59.  Zowel onder de oude arbitragewet van 1972 (art. 1704, § 2, g)), als onder 
de nieuwe arbitragewet van 2013 (art.  1717, §  3, a), ii)), kan een arbitrale 
uitspraak worden vernietigd indien de rechten van verdediging van een partij 
zijn geschonden. Evenwel voerde de wet van 2013 een beperking in in zoverre 
dat er geen vernietiging kan zijn ingeval de onregelmatigheid geen invloed 
had op de arbitrale uitspraak.
60.  In een arrest van 21 februari 1957133, gewezen onder het Wetboek van 
Burgerlijke Rechtspleging, stelde het Hof van Cassatie dat de arbiters of som-
migen onder hen, na sluiting van de debatten, geen onderzoekshandelingen 
kunnen verrichten zonder voorafgaandelijke heropening der debatten, hetzij 
uitdrukkelijk, hetzij minstens door een kennisgeving aan de partijen dat het 
scheidsgerecht tot een bijkomende onderzoeksverrichting zal overgaan. Het 
hof van beroep te Luik had vastgesteld dat het toepasselijk arbitrageregle-
ment de mogelijkheid voorzag voor de arbiters (architecten) om na de slui
ting der debatten nog onderzoeksdaden te stellen zonder dat de partijen 
aanwezig waren en dat artikel 1011 W.B.R.134 eveneens de mogelijkheid voor-
zag om bepaalde leden van een scheidsgerecht opdracht te geven om onder-
zoeksdaden te stellen. Het Hof van Cassatie oordeelde dat deze bepaling van 
artikel  1011 W.B.R. evenwel niet zo mocht geïnterpreteerd worden dat zij 

132	 Wet van 24 juni 2013 tot wijziging van het zesde deel van het Gerechtelijk Wetboek betreffende de arbi-
trage, artikel 59, BS 28 juni 2013, 41263, 41276. De nieuwe arbitragewet van 2013 is van toepassing op de 
arbitrages die aanvangen op of na 1 september 2013 en tevens op vorderingen die bij de rechter aanhangig 
worden gemaakt voor zover het arbitrages betreft aangevangen op of na 1 september 2013. Het is dus niet 
de datum van de inleiding van de gerechtelijke procedure die bepaalt of de oude dan wel de nieuwe arbi-
tragewet van toepassing is, maar de aanvangsdatum van de arbitrage waarop deze gerechtelijke procedure 
betrekking heeft.

133	 Cass. 21 februari 1957, Reuter/Périlleux, Pas. 1957, I, 748-750.
134	 Artikel 1011 W.B.R. bepaalde: “Les actes de l’instruction, et les procès-verbaux du ministère des arbitres, se-

ront faits par tous les arbitres, si le compromis ne les autorise à commettre l’un d’eux.”
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toeliet dat een scheidsgerecht na de sluiting van de debatten nog onderzoeks-
daden kon stellen zonder dat de debatten heropend werden.
61.  Het Hof van Cassatie oordeelde in een arrest van 25 mei 2007135, in ver-
band met een arbitrage waarbij het scheidsgerecht na de pleidooien eenzij-
dig een partij gehoord had in afwezigheid en zonder rechtsgeldige oproeping 
van de andere partij, dat de miskenning van het recht van verdediging de 
nietigheid van de arbitrale uitspraak tot gevolg heeft, ongeacht of die misken-
ning een invloed heeft gehad op de arbitrale uitspraak. Het Hof van Cassatie 
vernietigde hiermee een arrest van het hof van beroep te Antwerpen, waarin 
werd gesteld dat een miskenning van het recht van verdediging alleen kan 
leiden tot vernietiging wanneer zij een invloed uitoefent op de uitspraak. Het 
hof van beroep had de vordering tot vernietiging die door de wederpartij was 
ingesteld tegen de arbitrale uitspraak afgewezen, op grond dat de arbitrale 
uitspraak niet op dat verhoor steunde. Het Hof van Cassatie vond dat het hof 
van beroep daarmee een voorwaarde had toegevoegd die niet was voorzien 
in artikel 1704, § 2, g) (oud) Ger.W., namelijk de voorwaarde dat zou moeten 
aangetoond worden dat de miskenning van het recht van verdediging een 
invloed gehad heeft op de arbitrale uitspraak.
62.  Enkele jaren later diende het Hof van Cassatie zich opnieuw uit te spre-
ken over de vernietiging van de bewuste arbitrale uitspraak. De eisers in cas-
satie beriepen zich ditmaal niet alleen op artikel 1704, § 2, g en 1704, § 4 van 
de oude arbitragewet, maar ook op artikel 1134 Burgerlijk Wetboek om te 
argumenteren dat het feit dat een verhoor van een partij had plaatsgevonden 
buiten de aanwezigheid van de eisers of van hun raadslieden, niet voor het 
eerst in een vordering tot vernietiging van de arbitrale uitspraak kon worden 
ingeroepen. In zijn arrest van 21 januari 2011136, oordeelde het Hof van Cas-
satie dat de bepalingen van artikel 1704, § 2, g) (oud) en 1704, § 4 (oud) Ger.W. 
en artikel 1134, derde lid Burgerlijk Wetboek niet inhouden dat de misken-
ning van het recht van verdediging slechts kan worden aangevoerd voor 
de rechter die over een eventuele vordering tot vernietiging of tot uitvoer-
baarverklaring moet oordelen, wanneer dit eerst werd opgeworpen voor het 
scheidsgerecht. Het Hof van Cassatie bevestigde het bestreden arrest van het 

135	 Cass. 25 mei 2007, A.R. C.04.0281.N, W.D. en Amofra nv/Dever nv en Transbox nv, Arr.Cass. 2007, 1109-
1114, TBP 2008, 92-101, noot M. PIERS, “De vernietiging van de arbitrale uitspraak op grond van een 
schending van de rechten van verdediging”, RCJB 2010, 445-469, noot B. HANOTIAU en O. CAPRASSE, 
“Les droits de la défense dans la procédure arbitrale”.

136	 Cass. 21 januari 2011, A.R. C.09.0625.N, Dever nv en Transbox nv/D.W. en Amofra nv, Arr.Cass. 2011, 251-
254, Pas. 2011, 236-239.
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hof van beroep te Gent dat geoordeeld had dat, wanneer het scheidsgerecht 
de zaak behandelt buiten de aanwezigheid van een partij die niet regelmatig 
werd opgeroepen, die partij miskenning van haar recht van verdediging voor 
het eerst mag aanvoeren voor de rechter die over de vordering tot vernieti
ging moet oordelen.
63.  Deze bepaling van de arbitragewet is evenwel gewijzigd in 2013. Vol-
gens artikel  1717, §  3, ii) Ger.W. kan de arbitrale uitspraak niet vernietigd 
worden, wanneer vastgesteld wordt dat de onregelmatigheid in verband met 
de schending van de rechten van verdediging geen invloed had op de arbi-
trale uitspraak. Deze nieuwe bepaling ligt in lijn met het nieuwe artikel 1679 
Ger.W., dat stelt dat een partij die een onregelmatigheid kende en ze niet 
zonder gerechtvaardigde grond te gepasten tijde inroept voor het scheids-
gerecht, wordt geacht ervan afstand te doen om zich daarop te beroepen.

VII.3. �Vordering tot vernietiging van een arbitrale uitspraak wegens “ultra 
petita”

64.  Zowel onder de oude arbitragewet van 1972 (art. 1704, § 2, d)), als onder 
de nieuwe arbitragewet van 2013 (art.  1717, §  3, a), iii)), kan een arbitrale 
uitspraak worden vernietigd indien de uitspraak betrekking heeft op een ge
schil dat niet beoogd werd door de termen van de arbitrageovereenkomst of 
er niet binnen valt.
65.  Het Hof van Cassatie oordeelde in een arrest van 2 september 1971137, 
dat een schending van artikel 1028 W.B.R. door een scheidsgerecht dat een 
uitspraak had gedaan buiten de termen van een scheidsverdrag, niet noodzake-
lijk en niet van rechtswege de nietigheid van de gehele arbitrale uitspraak met 
zich bracht.138 In casu betrof het geschil twee vorderingen met betrekking 
tot de uitvoering van bouwwerkzaamheden: enerzijds de bepaling van een 
vergoeding wegens vertraging in de uitvoering, en anderzijds een vergoeding 

137	 Cass. 2 september 1971, Buelens/Hendrickx, Legein en Hoge, Hoge/Hendrickx, Legein en Buelens, Pas. 
1972, I, 3-5.

138	 Artikel 1028 W.B.R. bepaalde: “Il ne sera besoin de se pourvoir par appel ni requête civile dans les cas suivants: 
1° Si jugement a été rendu sans compromis, ou hors des termes du compromis; 2° S’il l’a été sur compromis nul 
ou expiré; 3° S’il n’a été rendu que par quelques arbitres non autorisés à juger en l’absence des autres; 4° S’il 
l’a été par un tiers sans en avoir conféré avec les arbitres partagés; 5° Enfin s’il a été prononcé sur choses non 
demandées. Dans tous ces cas, les parties se pourvoiront par opposition à l’ordonnance d’exécution, devant le 
tribunal qui l’aura rendue, et demanderont la nullité de l’acte qualifié jugement arbitral. Il ne pourra y avoir 
recours en cassation que contre les jugements des tribunaux, rendus sur requête civile, soit sur appel d’un 
jugement arbitral.”
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wegens gebrekkige uitvoering. Het bestreden arrest van het hof van beroep te 
Brussel had geoordeeld dat deze twee vorderingen onafhankelijk van elkaar 
waren, omdat het van mening was dat het zoeken naar de oorzaak en de ver
antwoordelijkheid voor de schade ten gevolge van de vertraging in de uit-
voering geen invloed mocht hebben op het bepalen van de schade geleden 
door de bouwheer als gevolg van een gebrekkige uitvoering van de bouw-
werkzaamheden. Het hof van beroep had beslist om de arbitrale uitspraak 
gedeeltelijk te vernietigen, namelijk enkel voor wat betreft de beslissing van 
het scheidsgerecht over de vergoeding van schade wegens vertraging in de 
uitvoering. Daarentegen oordeelde het hof van beroep dat het scheidsgerecht 
binnen de termen van zijn opdracht was gebleven voor wat betreft de be
paling van de schade van de bouwheer geleden als gevolg van een gebrekkige 
uitvoering van de bouwwerkzaamheden. Het Hof van Cassatie bevestigde 
dat, onder het Wetboek van Burgerlijke Rechtspleging, de vernietiging van 
een arbitrale uitspraak zich kan beperken tot deze onderdelen die buiten het 
arbitragecompromis (scheidsverdrag) vallen, en die niet in verband staan met 
deze uitspraken die gedekt worden door het arbitragecompromis.
66.  In een arrest van 10 december 1998139 wees het Hof van Cassatie erop 
dat krachtens artikel 1704, § 2, d) (oud) Ger.W. een scheidsgerecht verplicht 
is zich te houden aan de arbitrageovereenkomst, maar dat het scheidsgerecht 
eventueel mag oordelen over geschilpunten die de partijen in uitbreiding van 
de arbitrageovereenkomst aan het scheidsgerecht heeft voorgelegd. Het Hof 
van Cassatie bevestigde het arrest van het hof van beroep te Antwerpen dat 
geoordeeld had dat de arbitrageovereenkomst, die niet vermeldde dat het 
scheidsgerecht ook uitspraak mocht doen betreffende het verval van recht, 
wel aan de partijen toeliet het debat te verruimen en dat te dezen de partijen 
in de arbitrage bij conclusie hun vordering hadden uitgebreid tot de betwis
ting in verband met het verval van recht.

VII.4.	Vordering tot vernietiging van een arbitrale uitspraak wegens gebrek 
aan motivering

67.  Zowel onder de oude arbitragewet van 1972 (art. 1704, § 2, i)), als onder 
de nieuwe arbitragewet van 2013 (art.  1717, §  3, a), iv)), kan een arbitrale 
uitspraak worden vernietigd indien zij niet met redenen omkleed is. Deze 
vernietigingsgrond werd bij herhaling ingeroepen door een partij die een 

139	 Cass. 10 december 1998, A.R. C.95.0247.N, Segers q.q./Royale Belge nv, Arr.Cass. 1998, 1115-1117.
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beweerd gebrek in de motivering wenste gelijkgesteld te zien met de af-
wezigheid van motivering. Onder de oude arbitragewet kon bovendien een 
arbitrale uitspraak worden vernietigd indien “de uitspraak tegenstrijdige be
palingen bevat” (art. 1704, § 2, j (oud) Ger.W.). Deze laatste vernietigingsgrond  
werd evenwel niet behouden in de nieuwe arbitragewet van 2013.140

68.  In een arrest van 8 december 1988141 oordeelde het Hof van Cassatie dat 
een beslissing van het Internationaal Hof van Arbitrage van de Internationale 
Kamer van Koophandel (ICC) om in een ICC-arbitrageprocedure de termijn 
voor het scheidsgerecht om zijn arbitrale uitspraak te doen, geen arbitrale 
uitspraak vormt in de zin van artikel 1704 (oud) Ger.W.142 Doordat de partijen 
ervoor gekozen hadden om hun geschil te laten beslechten volgens het Regle-
ment van de Internationale Kamer van Koophandel (ICC), hadden zij volgens 
het Hof van Cassatie ook aanvaard dat het Hof van Arbitrage van de ICC de 
termijn voor de arbitrale uitspraak kon verlengen, indien dat nodig bleek te 
zijn. Een dergelijke beslissing hoeft bijgevolg niet gemotiveerd te worden.
69.  In een arrest van 10 november 2005143 oordeelde het Hof van Cassatie 
dat de beweerde miskenning door het scheidsgerecht van de bewijskracht van 
een door een partij voorgedragen akte geen inbreuk op de motiveringsplicht 
van artikel 1704, § 2, i) (oud) Ger.W. oplevert. Het vernietigde het arrest van 
het hof van beroep te Antwerpen dat van mening was dat de verkeerde lezing 
van een contract een schending inhield van de bewijskracht van een onder-
handse akte en dat hieruit had afgeleid dat de motivering van de arbitrale 
uitspraak een gebrek vertoonde dat moest gelijkgesteld worden met het ont-
breken van een motivering. Het Hof van Cassatie stelde bovendien dat uit 
de omstandigheid dat de arbiters aan een akte een andere uitlegging zouden 
hebben gegeven dan de partijen voor hen hadden voorgehouden, het hof van 
beroep niet naar recht had kunnen afleiden dat de arbiters hun beslissing 
hadden laten steunen op een feit dat de partijen niet kenden of konden ken-
nen en waaromtrent zij zich niet hadden kunnen verdedigen. Het Hof van 

140	 Zie: wetsontwerp tot wijziging van het zesde deel van het Gerechtelijk Wetboek betreffende de arbitrage, 
MvT, Doc 53 2743/001, zitting 2012-2013, 11 april 2013, 41.

141	 Cass. 8 december 1988, Jacob Boss Söhne KG/Ghezzi S.p.A., ICCA Yearb.Comm.Arb. XV, 1990, 121-123, 
JT 1989, 275, TBH 1989, 935-939, noot H. VAN HOUTTE, “Les décisions des institutions arbitrales”, TVA 
1989, 131-132, noot H. VAN HOUTTE; zie ook randnr. 48.

142	 Art. 1704, § 2, i) (oud) Ger.W.; art. 1717, § 3, iv) Ger.W. volgens de nieuwe arbitragewet sedert 2013.
143	 Cass. 10 november 2005, A.R. C.04.0452.N, Africa Industrial Services, vennootschap naar Italiaans recht/

Polytra nv, Arr.Cass. 2005, 2224-2233, Pas. 2005, 12231-2240, RW 2005-2006, 1104-1105, Tijdschrift@ipr.be, 
2006/nr. 4, 43-50.
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Cassatie vond dat het hof van beroep door aldus te oordelen, artikel 1704, § 2, 
g) (oud) Ger.W. had geschonden.
Tussen partijen was een betwisting gerezen met betrekking tot de vraag of 
de contractuele clausule inzake de berekening van de transportprijs bepaalde 
dat het gewicht van de getransporteerde goederen bij inscheping dan wel bij 
aankomst ter bestemming moest worden toegepast om de transportprijs te 
berekenen. Het scheidsgerecht had een interpretatie gegeven aan deze con-
tractuele clausule, en de vordering tot vernietiging werd tegen de arbitrale 
uitspraak ingesteld op basis van het argument dat de bewijskracht van de 
transportovereenkomst werd geschonden, hetgeen gelijk stond met de af-
wezigheid van motivering. Het hof van beroep te Antwerpen had de arbitrale 
uitspraak vernietigd, maar het Hof van Cassatie was het daar dus niet mee 
eens. Met zijn arrest, bevestigde het Hof van Cassatie dat de arbiters soe
verein een overeenkomst kunnen interpreteren en dat een rechtbank die de 
arbitrale uitspraak controleert haar interpretatie niet in de plaats mag stellen 
van het scheidsgerecht.
70.  In een arrest van 13 januari 2011144 wees het Hof van Cassatie erop dat de 
rechter bij wie een vordering tot vernietiging van een arbitrale uitspraak aan-
hangig is gemaakt, niet tot taak heeft de wettigheid ervan te toetsen, tenzij hij 
moet nagaan of die uitspraak strijdig is met de openbare orde. Daaruit volgt 
dat indien de vernietigingsrechter oordeelt dat de redenen van de arbitrale 
uitspraak tegenstrijdig zijn en de uitspraak vernietigt, hij dient na te gaan 
of zij niet om andere redenen dan die waartussen tegenstrijdigheid bestaat, 
gegrond blijft. Het Hof van Cassatie bevestigde het arrest van het hof van 
beroep te Brussel, dat het hoger beroep had afgewezen tegen het vonnis van 
de eerste rechter die een arbitrale uitspraak had vernietigd omdat zij tegen-
strijdige redenen bevatte.
71.  In een arrest van 7 november 2013145 preciseerde het Hof van Cassatie 
dat de motiveringsplicht voor een scheidsgerecht, zoals onder gelding van ar-
tikel 149 van de Grondwet146 voor de rechtbanken, een vormvereiste inhoudt 
dat een controle door de vernietigingsrechter van de inhoudelijke waarde 
van de motivering uitsluit. Een verkeerde interpretatie van een beding door 

144	 Cass. 13 januari 2011, A.R. C.10.0302.F, Havas, vennootschap naar Frans recht/Dentsu Inc., vennootschap 
naar Japans recht, Arr.Cass. 2011, 141-145, Pas. 2011, 146-160.

145	 Cass. 7 november 2013, A.R. C.12.0193.N, Management Service bvba, in vereffening van Media Lounge 
Belgium nv/Vlaamse Mediamaatschappij nv, Arr.Cass. 2013, 2356-2363, Pas. 2013, 2185-2186.

146	 Artikel  149 Gw. bepaalt: “Elk vonnis is met redenen omkleed. Het wordt in openbare terechzitting uitge
sproken”.
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een scheidsgerecht is op zich geen grond tot vernietiging van de arbitrale 
uitspraak in de zin van artikel 1704, § 2, i) (oud). Een inhoudelijke controle 
van de arbitrale uitspraak is enkel mogelijk om na te gaan of de uitspraak in 
overeenstemming is met de openbare orde. Het Hof van Cassatie sluit zich 
aan bij het arrest van hof van beroep te Brussel dat vastgesteld had dat er geen 
schending van de openbare orde of van het recht van verdediging aan de orde 
was, maar een beoordelingsfout van het scheidsgerecht, en dat het dit niet op 
grond van artikel 1704, § 2, i) (oud) Ger.W. kon sanctioneren.
72.  In een arrest van 28 november 2014147 herhaalde het Hof van Cassatie 
zijn standpunt dat de controle van de motiveringsplicht door de annula-
tierechter, zoals onder gelding van artikel 149 van de Grondwet, niet reikt 
tot de controle van de inhoudelijke waarde van de motivering van de arbi-
trale uitspraak en dat de omstandigheid dat een motivering onjuist is, geen 
schending van artikel 1704, § 2, i) (oud) Ger.W. oplevert. Het Hof van Cassatie 
sluit zich aan bij het arrest van hof van beroep te Brussel dat geoordeeld had 
dat het een beoordelingsfout van de arbiters over de grond van de zaak niet 
kon sanctioneren op grond van artikel 1704, § 2, i) (oud) Ger.W.
73.  In een arrest van 27 januari 2017148 wees het Hof van Cassatie erop dat 
de rechter die een arbitrale uitspraak vernietigt, deze op onaantastbare wijze 
uitlegt, tenzij zijn uitleg onverenigbaar is met de bewoordingen ervan. Het 
Hof van Cassatie oordeelde in casu dat het hof van beroep te Antwerpen, dat 
een arbitrale uitspraak had vernietigd wegens tegenstrijdige bepalingen, de 
bewijskracht van de arbitrale uitspraak had miskend door er een uitleg aan 
te geven die onverenigbaar is met de bewoordingen ervan. Om deze reden 
vernietigde het dan ook het arrest van het hof van beroep.
74.  In een arrest van 15 maart 2019149 oordeelde het Hof van Cassatie, onder 
toepassing van de oude arbitragewet, dat een arbitrale uitspraak die in het 
beschikkend gedeelte met een algemene formule “al het op hoofdeis meer en 
anders gevorderde als zijnde ongegrond” afwijst, niet als een beoordeling van 
een punt van de vordering kan beschouwd worden, wanneer uit de redenen 
van de beslissing niet blijkt dat de rechter dit punt van de vordering heeft 
onderzocht. In casu was er eerst een arbitrale uitspraak gedaan in 2010, die 
alle hoofd- en tegenvorderingen had ongegrond verklaard. Daarna had er een 

147	 Cass. 28 november 2014, A.R. C.12.0517.N, G.V.L., Lifestyle Press nv, Juke Box nv en K.V.L./Epifin nv en De 
Persgroep Publishing, Arr.Cass. 2014, 2754-2756, Pas. 2014, 2701-2702, RW 2015-2016, 897.

148	 Cass. 27 januari 2017, A.R. C.15.0467.N, North Sea Enterprises SPRL/Touax River Barges, vennootschap 
naar Frans recht, Pas. 2017, 218-219.

149	 Cass. 15 maart 2019, A.R. C.18.0275.N, HM.D./J.R. e.a., http://www.juridat.be.
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arbitrageprocedure in hoger beroep plaatsgevonden, waarbij het scheids-
gerecht in arbitraal beroep in 2014 de eerste arbitrale uitspraak vernietigde en 
de hoofdvordering gedeeltelijk gegrond verklaarde en de tegenvordering van 
verweerders ontvankelijk doch ongegrond verklaarde.150 Er volgde nog een 
verbeterende arbitrale uitspraak van het scheidsgerecht in arbitraal beroep 
waarbij de aan de eiser toegekende schadevergoeding werd verminderd. 
Daarna dienden verweerders bij het scheidsgerecht in arbitraal beroep een 
verzoek tot uitlegging en verbetering in, maar dit werd afgewezen in 2015.151 
Ook het verzoek van de eiser om de arbitrale uitspraak in beroep aan te vul-
len omdat geen uitspraak werd gedaan over zijn vordering voor de periode 
2011-2013 werd afgewezen in 2015.152 In de vernietigingsprocedure voor de 
gewone rechter vroeg de eiser dat het geschil zou worden terugverwezen naar 
de arbiters ter aanvulling van hun uitspraak. Het hof van beroep te Antwer-
pen had geoordeeld dat de formule “al het op hoofdeis meer en anders gevor-
derde als zijnde ongegrond”, die de arbiters in arbitraal hoger beroep gehan-
teerd hadden als een “vangnetclausule”, volstond om aan te geven dat zij over 
het geheel van de vorderingen hadden uitspraak gedaan, met inbegrip van de 
door de eiser voor de periode 2011-2013 gevorderde schadevergoeding, en 
dat zij dienvolgens de op artikel 1708 (oud) Ger.W. gesteunde tegenvordering 
van de eiser hadden afgewezen. Het Hof van Cassatie vernietigde het arrest 
van het hof van beroep.153

150	 Zowel de oude arbitragewet van vóór 2013 (in art.  1703 Ger.W.), als de nieuwe arbitragewet van 2013 
(in art. 1716 Ger.W.) voorzien de mogelijkheid om arbitraal hoger beroep in te stellen tegen een arbitrale 
uitspraak, weliswaar op voorwaarde dat de partijen deze mogelijkheid in de arbitrageovereenkomst heb-
ben voorzien. De wet voorziet dat de termijn voor het instellen van arbitraal hoger beroep één maand 
is vanaf de betekening van de arbitrale uitspraak, tenzij de partijen anders zijn overeengekomen. Uit de 
ervaring in de praktijk blijkt dat partijen slechts zeer zelden de mogelijkheid van een arbitraal hoger beroep 
in hun arbitrageovereenkomst voorzien.

151	 Zowel de oude arbitragewet van vóór 2013 (in art. 1702bis Ger.W.), als de nieuwe arbitragewet van 2013 (in 
art. 1715 Ger.W.) voorzien de mogelijkheid om een verbetering van een arbitrale uitspraak te vragen bin-
nen dertig dagen na kennisgeving van de arbitrale uitspraak en, wanneer partijen dat zijn overeengekomen, 
aan het scheidsgerecht te vragen om een bepaald punt of een specifieke passage uit de arbitrale uitspraak 
uit te leggen.

152	 Zowel de oude arbitragewet van vóór 2013 (in art.  1708 Ger.W.), als de nieuwe arbitragewet van 2013 
(in art. 1715, § 3 Ger.W.) voorzien de mogelijkheid voor partijen, tenzij zij anders zijn overeengekomen, 
om aan het scheidsgerecht een aanvullende arbitrale uitspraak te vragen over deelvorderingen die in de 
arbitrage werden ingediend maar waarover het scheidsgerecht naliet uitspraak te doen, ook al zijn de ter-
mijnen voor het doen van de arbitrale uitspraak verstreken.

153	 Cass. 23 december 1977, RW 1978-1979, 362.
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VII.5.	Vordering tot vernietiging van een arbitrale uitspraak wegens 
overschrijding van de termijn voor het doen van de uitspraak

75.  Zowel onder de oude arbitragewet van 1972 (artikel 1704, § 2, d)), als 
onder de nieuwe arbitragewet van 2013 (artikel 1717, § 3, a), ii)), kan een arbi-
trale uitspraak worden vernietigd indien het scheidsgerecht zijn rechtsmacht 
of zijn bevoegdheden heeft overschreden. Deze bepaling werd enkele malen 
ingeroepen om de vernietiging te vorderen van een arbitrale uitspraak die 
laattijdig gedaan werd.
76.  Het Hof van Cassatie oordeelde in een arrest van 5  maart  2009154 dat 
het hof van beroep te Brussel de afwijzing van een vordering tot vernietiging 
tegen een arbitrale uitspraak gedaan na het einde van de opdracht niet naar 
recht verantwoord had louter op grond dat de partijen zich vóór de uitspraak 
niet hadden beklaagd over de overschrijding van de termijn. Het hof van 
beroep had geoordeeld dat het tussen partijen overeengekomen tijdschema 
met hun toestemming tijdens de arbitrage was verlengd en het hof van beroep 
had zijn beslissing gebaseerd op artikel 1704, § 4 (oud) Ger.W. dat bepaalde 
dat de gevallen bedoeld in artikel 1704, § 2, c) (oud) Ger.W. (d.i. geen geldige 
overeenkomst tot arbitrage), 1704, § 2, d) (oud) Ger.W. (d.i. overschrijding 
van de rechtsmacht of bevoegdheden van het scheidsgerecht), en 1704, § 2, 
f ) (oud) Ger.W. (d.i. uitspraak gedaan door een onregelmatig samengesteld 
scheidsgerecht) geen grond tot vernietiging meer opleveren, indien de partij 
die deze aanvoert, tijdens de arbitrageprocedure wist dat zich een zodanig 
geval voordeed, doch er zich toen niet heeft op beroepen. Het Hof van Cas-
satie wees erop dat de bepaling van artikel 1704, § 4 (oud) Ger.W. impliceert 
dat de overschrijding van rechtsmacht tijdens de arbitrageprocedure is ge
beurd. Evenwel kan pas nadat de arbitrale uitspraak werd gedaan, vastgesteld 
worden dat het scheidsgerecht de toegekende termijn heeft overschreden, 
zodat de bepaling van artikel 1704, § 4 (oud) Ger.W. niet kan verhinderen dat 
na de arbitrale uitspraak de rechtsgrond van overschrijding van de termijn 
wordt ingeroepen. Het Hof van Cassatie vernietigde het arrest van het hof 
van beroep.
77.  In een arrest van 10  januari  2014155 oordeelde het Hof van Cassatie 
dat het tenietgaan van de overeenkomst tot arbitrage, dat voortvloeit uit de 

154	 Cass. 5 maart 2009, A.R. C.08.0028.F., M.P./M.S. en M.L., http://www.juridat.be; TBH 2009, 734; zie ook 
randnr. 52.

155	 Cass. 10 januari 2014, A.R. C.13.0339.F, Jicedo S.A./C. in aanwezigheid van G., Arr.Cass. 2014, 52-58, Pas. 
2014, 57-65, RW 2014-2015, 1310-1311.
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vernietiging van de uitspraak die na het verstrijken van de door de partijen 
vastgestelde termijn is gedaan, op zich niet leidt tot de nietigheid van de 
uitspraken die regelmatig zijn gedaan vóór het verstrijken van die termijn. Het 
hof van beroep te Brussel had een arbitrale uitspraak vernietigd die gedaan 
was meer dan drie maanden nadat het scheidsgerecht de zaak in beraad had 
genomen, terwijl de arbitrageovereenkomst stelde dat de uitspraak binnen 
drie maanden na het in beraad nemen van de zaak moest worden gedaan, en 
het vernietigde als gevolg daarvan ook twee arbitrale tussenuitspraken die 
dat scheidsgerecht voordien en binnen de termijn had gedaan. Het hof van 
beroep had zich in zijn beslissing gebaseerd op artikel 1698, § 4 (oud) Ger.W. 
dat bepaalde: “Wanneer de arbiters in de overeenkomst tot arbitrage met name 
zijn aangewezen en de uitspraak niet binnen de termijn is gedaan, eindigt de 
overeenkomst tot arbitrage van rechtswege, tenzij partijen anders zijn overeen-
gekomen”. Het Hof van Cassatie bevestigde aldus de rechtsgeldigheid van de 
twee arbitrale tussenuitspraken die gedaan waren door het scheidsgerecht 
tijdens de arbitrageprocedure.
78.  Op 26 oktober 2015 diende het Hof van Cassatie156 zich uit te spreken 
over een overschrijding van de termijn voor de arbitrale uitspraak op basis 
van artikel 1698, § 3 van de oude arbitragewet. Het Hof van Cassatie oor-
deelde dat artikel 1698, § 3 (oud) Ger.W. eveneens van toepassing is op “tus-
sensententies”, en sloot zich aan bij de bevindingen van het hof van beroep te 
Brussel dat het gebrek van de arbitrale uitspraak, met name dat zij buiten ter-
mijn wordt gewezen, slechts aan het licht komt in de uitspraak zelf en niet in 
de loop van het geding voor de arbiters kan opgeworpen worden. Dit beginsel 
geldt ook voor arbitrale uitspraken gedaan in een institutionele arbitrage. In 
een eerste arbitrale tussenuitspraak had het scheidsgerecht beslist over de 
geldigheid van de arbitrage en zich bevoegd verklaart om over het geschil te 
oordelen. In een tweede arbitrale tussenuitspraak had het scheidsgerecht het 
toepasselijk recht bepaald en beslist over de aansprakelijkheidskwestie. In een 
derde en laatste arbitrale uitspraak bepaalde het scheidsgerecht de schade
vergoeding die werd toegekend. Het scheidsgerecht had de tweede arbitrale 
tussenuitspraak gedaan na de termijn die in de uitspraak was vermeld voor 
het vellen van de arbitrale einduitspraak. Dit was een van de rechtsgronden 

156	 Cass. 26 oktober 2015, A.R. C.13.0264.N, X, vennootschap naar Amerikaans recht/Y. vennootschap naar 
Duits recht, b-Arbitra 2017, 149-151, noot H. VERBIST, “Kan een arbitrale tussenuitspraak in een institu-
tionele arbitrage gedaan worden na de termijn vermeld in de tussenuitspraak?”, b-Arbitra 2017, 152-174;  
zie ook randnr. 53.
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die na afloop van de arbitrage werd ingeroepen om de vernietiging van de drie 
arbitrale uitspraken te vorderen.
Het hof van beroep bevestigde de geldigheid van de arbitrageovereenkomst 
en verwierp de vernietigingsgronden die werden opgeworpen tegen de eerste 
arbitrale tussenuitspraak, maar het vernietigde de tweede arbitrale tussenuit
spraak omdat volgens de tekst zelf van de tweede arbitrale uitspraak de tijds
limiet voor het vellen van de einduitspraak reeds was verstreken en omdat de 
opdracht van de arbiter eindigt indien zijn uitspraak niet gedaan werd binnen 
de gestelde termijn. Het hof van beroep vond dat het niet relevant is of de 
partijen zich hebben beklaagd over het achterwege blijven van de uitspraak 
voordat deze gedaan werd. Wanneer hij geen bevoegdheid meer heeft om 
uitspraak te doen, omdat zijn opdracht een einde heeft genomen door het 
louter verstrijken van de termijn, kan de arbiter geen geldige uitspraak meer 
doen. Wanneer zoals in casu de arbiter niet met name is genoemd in de ar-
bitrageovereenkomst, eindigt enkel de opdracht van de arbiter, doch eindigt 
de overeenkomst tot arbitrage niet. Een overeenkomst van de partijen om 
de termijn te verlengen moet zeker en vaststaand zijn en kan niet afgeleid 
worden uit het stilzwijgen van een partij op de eerstvolgende dag na de voor-
ziene limietdatum van de uitspraak, wanneer een uitspraak niet punctueel op 
de voorziene einddatum aan de partijen is overgemaakt. Het hof van beroep 
besloot ten slotte dat vermits de tweede arbitrale tussenuitspraak vernietigd 
werd om reden dat de arbiter op dat moment geen opdracht meer had, bij 
wijze van repercussie ook de einduitspraak over het kwantum van de schade-
vergoeding diende vernietigd te worden. Het Hof van Cassatie bevestigde het 
arrest van het hof van beroep.

VII.6.	Vordering tot vernietiging van een arbitrale uitspraak wegens 
schending van de openbare orde

79.  Zowel onder de oude arbitragewet van 1972 (art. 1704, § 2, a), als onder 
de nieuwe arbitragewet van 2013 (art.  1717, §  3, b), ii), kan een arbitrale 
uitspraak worden vernietigd indien zij in strijd is met de openbare orde. Met 
de nieuwe arbitragewet van 2013 wordt, naar het voorbeeld van de UNCI-
TRAL-Modelwet inzake internationale handelsarbitrage157, een duidelijk 

157	 Artikel 34 van de UNCITRAL-Modelwet inzake internationale handelsarbitrage. Het is op deze Model-
wet, die door UNCITRAL in 1985 werd aangenomen en die in 2016 werd gewijzigd, dat de Belgische arbi-
tragewet sedert 2013 is gebaseerd. Zie: wetsontwerp tot wijziging van het zesde deel van het Gerechtelijk 
Wetboek betreffende de arbitrage, MvT, Doc 53 2743/001, zitting 2012-2013, 11 april 2013, 5.
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onderscheid gemaakt tussen vernietigingsgronden waarvan partijen zelf het  
bewijs moeten leveren (die zijn opgelijst in art.  1717, §  3, a) en vernieti
gingsgronden die door de rechtbank ambtshalve kunnen worden toegepast 
(art.  1717, §  3, b)). De vernietigingsgrond van schending van de openbare 
orde behoort bij de gronden die de rechtbank ambtshalve kan toepassen, dus 
ook wanneer partijen daarvan zelf niet het bewijs leveren.
80.  In een arrest van 5 september 1980158 wees het Hof van Cassatie erop dat 
arbiters, zoals elke andere rechter, geen contractuele bedingen mogen toe-
passen die afwijken van een bepaling van openbare orde, doch dat, wanneer 
geen betwisting daaromtrent aan hun oordeel wordt onderworpen, zij er niet 
toe gehouden zijn uitdrukkelijk te preciseren dat de stelling van de partij die 
zij in het gelijk stellen de openbare orde niet schendt. Tegen een arbitrale 
uitspraak werd een vordering tot vernietiging ingesteld op de rechtsgrond 
dat het scheidsgerecht zich beperkt had tot het vaststellen of de geleverde 
goederen conform de contractuele bepalingen waren, maar dat het niet had 
nagegaan of de contractuele bepalingen niet in strijd waren met het konink
lijk besluit van 12  juli 1972 betreffende de handel en het gebruik van stof-
fen bestemd voor de diervoeding. Toen deze kwestie na de arbitrage werd  
opgeworpen in het kader van de vernietigingsprocedure, stelde het hof van 
beroep te Brussel vast dat in de arbitrage de vraag of een bepaling in een over-
eenkomst inzake de verkoop van veevoeder een inbreuk vormde op het straf
recht niet werd gesteld. Het hof van beroep had weliswaar vastgesteld dat de  
verkoopsovereenkomst handelde over goederen bestemd voor de productie 
van veevoeders. Het Hof van Cassatie merkt in dit verband op dat het konink
lijk besluit van 12 juli 1972 betreffende de handel en het gebruik van stoffen 
bestemd voor de diervoeding van openbare orde is, maar dat dit koninklijk 
besluit de term van goederen bestemd voor de fabricatie niet verduidelijkt. 
Het Hof van Cassatie oordeelt dat de interpretatie gegeven door het hof van 
beroep aan deze term niet indruist tegen de gebruikelijke betekenis daarvan.
81.  In een arrest van 4 mei 2018159 onder toepassing nog van de oude ar-
bitragewet stelde het Hof van Cassatie dat het beginsel van de relativiteit 
van de overeenkomsten, vastgelegd in artikel 1165 Burgerlijk Wetboek, geen 
deel uitmaakt van de openbare orde, zodat een gebeurlijke schending van 
deze wettelijke bepaling geen aanleiding kan geven tot de vernietiging van 

158	 Cass. 5 september 1980, A.R. 2813, Oscar Verdegem S.A./Julien Debaillie etn Fils S.A., Pas., 1981, I, 15-17, 
JT 1981, 518-519.

159	 Cass. 4 mei 2018, A.R. C.16.0145.F/2, Inter Real Estate Trusty bv CVA/Savills Funds Management GmbH 
vennootschap naar Duits recht, Balni bvba, Befimmo nv, S.V. en L.D, http://www.juridat.be.
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de arbitrale uitspraak. Het Hof van Cassatie benadrukte dat enkel de wet die 
de wezenlijke belangen van de Staat of van de gemeenschap betreft of, in het 
privaatrecht, de juridische grondslagen vastlegt waarop de economische of 
morele orde van de samenleving berust, de openbare orde raakt. In casu had 
de eiser in cassatie aangevoerd dat de arbitrale uitspraak de Belgische open-
bare orde miskent, en meer bepaald artikel 1165 Burgerlijk Wetboek schendt, 
in zoverre deze arbitrale uitspraak de toepassing van de overeenkomst betref-
fende de arbitrage uitbreidde tot een andere overeenkomst die tussen andere 
partijen werd gesloten. Het hof van beroep te Brussel had de vordering tot  
vernietiging van de arbitrale uitspraak afgewezen en geoordeeld dat het scheids
gerecht niet “ultra petita” had geoordeeld en geen beslissing had genomen 
op basis van een overeenkomst gesloten met een derde partij (overeenkomst 
van vruchtgebruik), maar enkel had beslist op basis van de bepalingen van de 
(huurgarantie)overeenkomst gesloten tussen de partijen. Het Hof van Cassa-
tie oordeelde dat er geen bepalingen van openbare orde waren geschonden en 
verwierp de voorziening in cassatie.

VII.7.	Vordering tot vernietiging van een arbitrale uitspraak die bekomen 
is met bedrog

82.  Zowel onder de oude arbitragewet van 1972 (art. 1704, § 3, a), als onder 
de nieuwe arbitragewet van 2013 (art.  1717, §  3, b), iii)), kan een arbitrale 
uitspraak worden vernietigd indien zij verkregen is door bedrog. De nieuwe 
arbitragewet van 2013 lijst deze vernietigingsgrond, samen met het gebrek aan 
arbitreerbaarheid en de schending van de openbare orde, op als een van de 
drie vernietigingsgronden die door de rechtbank ambtshalve kunnen worden 
toegepast, dus ook wanneer partijen daarvan zelf niet het bewijs leveren.
83.  Reeds onder de oude arbitragewet had het Hof van Cassatie in een arrest  
van 29  januari  1993160 de gelegenheid zich uit te spreken over een vorde
ring tot vernietiging van een arbitrale uitspraak ingesteld door een derde, die  
geen partij was geweest tot de arbitrageprocedure en die zich beriep op be
drog. Deze derde zag zich bij een uitvoerend beslag geblokkeerd door een 
arbitrale uitspraak gedaan in een arbitrage tussen twee partijen met wie deze 
derde medeschuldenaar was, maar waarin deze derde niet betrokken was. 
Het hof van beroep te Antwerpen had vastgesteld dat de gevoerde arbitrage 

160	 Cass. 29 januari 1993, A.R. 7862, Janssen/Edrisgroep A.G., Arr.Cass. 1993, 127-129, Pas. 1993, I, 119-121, 
RCJB 1994, 647-663, noot J. VAN COMPERNOLLE, RW 1993-94, 188 – bevestigt het bestreden arrest, dat 
de arbitrale uitspraak had nietig verklaard.
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een louter schijngeschil was waarmee de ene partij de bijstand van de andere 
partij beoogde te verkrijgen om de gevolgen van een uitvoerend beslag be-
naarstigd door de derde te verijdelen en had de arbitrale uitspraak vernietigd. 
Het Hof van Cassatie wees de voorziening in cassatie af door te oordelen dat, 
ook al kan de nietigheidsvordering tegen een arbitrale uitspraak omwille van 
de relativiteit van de arbitrale uitspraak in de regel slechts worden ingesteld 
door een van de partijen betrokken in de arbitrage, een derde toch voor de 
rechter op grond van bedrog een arbitrale uitspraak kan bestrijden als die 
uitspraak volgt op een gefingeerd geschil dat enkel tot doel heeft de rechten 
van die derde te schaden. Het Hof van Cassatie wees erop dat in een dergelijk 
geval de derde, door de arbitrageovereenkomst en de uitvoering ervan, een 
belanghebbende partij wordt, en dat het recht op toegang tot de rechter zou 
worden miskend indien een nietigheidsvordering door een aldus betrokken 
derde niet kon worden toegelaten.

VII.8.	 Vordering tot vernietiging van een arbitrale uitspraak en derdenverzet

84.  Ook het Grondwettelijk Hof diende zich uit te spreken over de rechts-
gevolgen van een arbitrale uitspraak tegenover derden. Een arrest van 16 fe
bruari 2017161 onderzocht twee vragen die gesteld werden door de Franstalige 
rechtbank van eerste aanleg te Brussel.162

De eerste vraag luidde of artikel 1122 Ger.W. inzake derdenverzet tegen een 
beslissing van een burgerlijk gerecht, of tegen een beslissing van een straf-
gerecht in zover dit over burgerlijke belangen uitspraak heeft gedaan, de ar-
tikelen 10 en 11 van de Grondwet schendt, in de mate dat een derde die door 
een arbitrale uitspraak is benadeeld niet het recht heeft om een derdenver-
zet tegen die arbitrale uitspraak in te stellen, terwijl derden bij rechterlijke 
beslissing dat wel kunnen doen en bovendien de niet-tegenstelbaarheid van 
een rechterlijke beslissing die hun rechten aantast kunnen aanvoeren door 
het daaraan verbonden wettelijk vermoeden van een waarheid bij een latere 
rechtspleging om te keren.

161	 GwH 16 februari 2017, A.R. nr. 21/2017, Agriphar Hellas A.E.B.E., vennootschap naar Grieks recht/bvba 
Arysta LifeScience Benelux en Angelos Kalliontzis, BS 3  april  2017, 2e ed., 48132, RW 2017-2018, 304, 
P&B 2017/2, 73, JLMB 2017, 831, TBH 2017, 558, b-Arbitra 2017, 253; O. CAPRASSE, “L’extension du 
recours en tierce opposition aux tiers lésés par une sentence arbitrale”, Note sous Cour constitutionelle  
16 février 2017, nr. 21/2017, b-Arbitra 2017, 207.

162	 Rb. Brussel (Fr.) 29 januari 2016, Agriphar Hellas A.E.B.E., vennootschap naar Grieks recht/bvba Arysta 
LifeScience Benelux en Angelos Kalliontzis, b-Arbitra 2018, 195-205.
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Het Grondwettelijk Hof stelt vast dat de rechterlijke beslissingen en de ar-
bitrale beslissingen identieke gevolgen ten aanzien van derden hebben. Het 
hof stelt ook vast dat derden niet elke mogelijkheid wordt ontnomen om hun 
rechten te doen gelden ten aanzien van een arbitrale uitspraak, in zoverre zij 
nog steeds het aan de arbitrale uitspraak verbonden vermoeden van waarheid 
kunnen omkeren door alle rechtsmiddelen in een latere gerechtelijke proce-
dure. Voor wat betreft de noodzaak om het aan die beslissingen verbonden 
vermoeden van waarheid aan te vechten, bevinden de derden zich in vergelijk-
bare situaties ten aanzien van rechterlijke beslissingen en arbitrale uitspraken 
(B.5.). Evenwel, in vergelijking met de mogelijkheid die een derde in een latere 
procedure kan uitoefenen met betrekking tot een arbitrale uitspraak, houdt 
de uitoefening van het derdenverzet het voordeel in voor derden dat er geen 
omkering van bewijslast zal zijn. Een derde bij een arbitrale uitspraak wordt 
in een minder gunstige positie geplaatst dan een derde bij een rechterlijke 
beslissing, omdat een derde bij een rechterlijke beslissing van het rechtsmid-
del van het derdenverzet gebruik kan maken bovenop de mogelijkheid om het 
vermoeden van waarheid verbonden aan de uitspraak tijdens een later geding 
om te keren (B.7.2.). Het hof besluit dat het niet verantwoord is dat derden bij 
een arbitrale uitspraak, die de gevolgen daarvan in dezelfde mate als derden 
bij een rechterlijke beslissing ondergaan, de bewijskracht ervan te hunnen 
aanzien niet kunnen aanvechten door het rechtsmiddel van het derdenver-
zet, terwijl derden bij een rechterlijke beslissing dat wel kunnen doen (B.8.). 
Aldus is artikel 1122 Gerechtelijk Wetboek niet bestaanbaar met de artike-
len 10 en 11 van de Grondwet, in zoverre het de door een arbitrale uitspraak 
benadeelde derden uitsluit van het voordeel van het derdenverzet. Het hof 
besluit dat het aan de verwijzende rechter toestaat een einde te maken aan de 
schending van die normen.
De tweede vraag luidde of artikel 1717 Gerechtelijk Wetboek de artikelen 10 
en 11 van de Grondwet schendt, in die zin geïnterpreteerd dat het de door 
een arbitrale beslissing benadeelde derden toestaat een vordering tot vernie
tiging van die uitspraak enkel in geval van bedrog in te stellen, en niet in de 
gevallen waarin de rechtbank de nietigheid van de arbitrale uitspraak ambts
halve vaststelt krachtens artikel 1717, § 3, b) Gerechtelijk Wetboek, namelijk 
in geval van strijdigheid met openbare orde of van een geschil dat niet vatbaar 
is voor arbitrage.
Het Hof overwoog dat de vernietiging van een arbitrale uitspraak geen 
rechtsmiddel is dat vergelijkbaar is met rechtsmiddelen die openstaan te-
gen de rechterlijke beslissingen; zij vormt geen beroepsprocedure. Indien 
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de vordering tot vernietiging gegrond wordt verklaard, wordt de arbitrale 
uitspraak vernietigd, maar de arbitrageovereenkomst blijft in principe geldig, 
zodat, in voorkomend geval, de arbitrageprocedure ab initio kan worden her-
nomen tussen dezelfde partijen (B.11.2.). De derden zijn niet betrokken bij de 
gebreken die de arbitrale beslissing op zich kunnen aantasten, maar wel bij 
de noodzaak de tegenstelbaarheid ervan te hunnen aanzien onwerkdadig te 
maken, hetgeen niet het doel van de vernietigingsprocedure is (B.11.3.). De 
naleving van de artikelen 10 en 11 van de Grondwet verplicht de wetgever  
niet de mogelijkheid om de arbitrale uitspraak door middel van de vernieti
ging aan te vechten, uit te breiden tot alle derden aan wie de arbitrale uitspraak  
zou kunnen worden tegengesteld, behoudens het bijzondere geval van bedrog 
(B.12.).163

Vastgesteld mag worden dat dit arrest van het Grondwettelijk Hof het voor-
melde arrest van het Hof van Cassatie van 29 januari 1993164, nog gewezen 
onder de oude arbitragewet, bevestigt, in die zin dat derden weliswaar derden-
verzet tegen een arbitrale uitspraak kunnen instellen, doch een dergelijk ver-
zet uitsluitend tot de vernietiging van de arbitrale uitspraak zal leiden indien 
deze aangetast is door bedrog, hetgeen zich onder meer zal voordoen bij een 
geschil, gefingeerd om de rechten van deze derde te benadelen.
Deze rechtspraak leidt ertoe dat de rechterlijke macht het laatste woord be-
houdt om zich over bedrog uit te spreken, doch dat de derde die de vernieti
ging van een arbitrale uitspraak nastreeft, zich geconfronteerd ziet met een 
erg zware bewijslast.

VII.9.	De termijn voor het instellen van de vordering tot vernietiging van 
een arbitrale uitspraak

85.  Artikel 1717, § 4 van de nieuwe arbitragewet van 2013 bepaalt dat, be-
halve het geval bedoeld in artikel 1690, § 4, eerste lid Ger.W. (d.i. een arbitrale 
uitspraak waarbij het scheidsgerecht verklaarde rechtsmacht te hebben), een 

163	 In aansluiting bij het arrest van het Grondwettelijk Hof, vernietigde de Franstalige rechtbank van eerste 
aanleg te Brussel een arbitrale uitspraak gedaan in een ICC-arbitrage waar de verzetdoende derde geen 
partij was, maar de rechtbank vernietigde tegelijk ook een arbitrale uitspraak gedaan in een andere ICC-
arbitrage waaraan de verzetdoende partij wel had deelgenomen; Rb. Brussel (Fr.) 12 april 2018, Agriphar 
Hellas A.E.B.E., vennootschap naar Grieks recht/bvba Arysta LifeScience Benelux en Angelos Kalliontzis, 
b-Arbitra 2018, 195, 206-218.

164	 Cass. 29 januari 1993, A.R. 7862, Janssen/Edrisgroep A.G., Arr. Cass. 1993, 127-129, Pas. 1993, I, 119-121, 
RCJB 1994, 647-663, noot J. VAN COMPERNOLLE, RW 1993-1994, 188 – bevestigt het bestreden arrest, 
dat de arbitrale uitspraak had nietig verklaard.
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vordering tot vernietiging niet kan worden ingesteld na verloop van een ter-
mijn van drie maanden vanaf de datum waarop de partij die de vordering 
instelt mededeling ontving van de uitspraak of, wanneer een vordering werd 
ingesteld krachtens artikel 1715 Ger.W. (d.i. wanneer een verbeterende, inter-
preterende of aanvullende uitspraak gevraagd wordt), vanaf de datum waarop 
de partij die de vordering tot nietigverklaring instelt, mededeling heeft ont-
vangen van de beslissing van het scheidsgerecht over de vordering ingesteld 
krachtens artikel 1715 Ger.W.
86.  In een arrest van 20 april 2018165 diende het Hof van Cassatie zich uit 
te spreken over de samenloop van een vordering tot vernietiging met een 
procedure van verzet tegen een uitvoerbaarverklaring van een arbitrale 
uitspraak. Met een arbitrale tusssenuitspraak van 2 augustus 2016 had het 
scheidsgerecht zich bevoegd verklaard ten aanzien van enkele, maar niet 
alle partijen, om te oordelen over het geschil. Op 3 augustus 2016 werd deze 
uitspraak betekend aan de partijen en op 2 september 2016 werd een uitvoer
baarverklaring verleend aan deze uitspraak, waarna enkele van de partijen 
reeds overgingen tot maatregelen van bewarend beslag. Op 3 november 2016 
hebben de eisers zowel derdenverzet gedaan tegen de arbitrale uitspraak, als 
de vernietiging van diezelfde uitspraak gevorderd. De Franstalige rechtbank 
van eerste aanleg te Brussel had de vordering tot vernietiging van de arbi-
trale uitspraak niet-ontvankelijk verklaard, op grond dat de dagvaarding tot 
vernietiging uiterlijk op 3 oktober 2016 betekend had moeten worden.166 De 
rechtbank had zich daarbij laten leiden door artikel 1034 Ger.W. dat bepaalt 
dat een verzet moet geschieden binnen een maand nadat de beslissing aan de 

165	 Cass. 20  april  2018, A.R. C.17.3493.F, Alpha Insurance SA en Compagnie européenne d’assurance des 
marchandises et des bagages SA/MJK A.G., vennootschap naar Luxemburgs recht en OEM bvba,  
b-Arbitra 2018, 327-330, noot M. DRAYE, “Caught Somewhere in Time – Time Limits for Opposing En-
forcement and Seeking Annulment of Arbitral Awards before Belgian Courts?”, b-Arbitra 2018, 331-353.

166	 Sedert de arbitragewet van 2013, beslist de rechtbank van eerste aanleg in eerste en laatste aanleg over 
een vordering tot vernietiging tegen een arbitrale uitspraak op basis van art. 1680, § 5 Ger.W. Krachtens 
art. 1680, § 6 Ger.W. is de territoriaal bevoegde rechtbank van eerste aanleg te Antwerpen, Bergen, Brussel, 
Gent of Luik. De oude arbitragewet die gold tot 2013, voorzag nog een beroepsmogelijkheid in een vernie
tigingsprocedure, maar viel daardoor ongunstig op in vergelijking met arbitragewetten in andere landen, 
die de beroepsmogelijkheid hadden geëlimineerd en die, in sommige landen, ook een cassatievoorziening 
hadden uitgesloten door de betrokken betwistingen meteen op het niveau van het hoogste Gerechtshof 
te laten beslechten. De nieuwe arbitragewet laat geen hoger beroep meer toe tegen een beslissing van de 
rechtbank van eerste aanleg over de vordering tot vernietiging, maar een voorziening in cassatie tegen die 
beslissing blijft mogelijk krachtens de algemene bevoegdheid voorzien in art.  609, §  1 Ger.W.; MvT, 
Parl.St., Kamer, zitting 2012-2013, Doc 53/2743/001, 14. Zie ook: L. DEMEYERE en H. VERBIST, “De 
nieuwe Belgische Arbitragewet van 24 juni 2013”, RW 2014-2015, 83, 99.
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eiser is betekend. Het Hof van Cassatie stelde dat de bepaling van artikel 1034 
Ger.W., krachtens welke het verzet van degene die niet in dezelfde hoeda
nigheid in de zaak is tussengekomen tegen de beslissing die zijn rechten be-
nadeelt, moet geschieden binnen een maand nadat de beslissing aan die eiser 
is betekend, niet van toepassing is op de vordering tot vernietiging van een 
arbitrale uitspraak. Het Hof van Cassatie oordeelde dat de enige termijn voor 
het instellen van de vordering tot vernietiging van een arbitrale uitspraak de 
termijn van drie maanden is, en dat het vonnis van de Franstalige rechtbank 
van eerste aanleg te Brussel, dat de vordering tot vernietiging onontvankelijk 
verklaarde omdat deze uiterlijk op 3  oktober  2016 had dienen ingesteld te 
zijn, artikel 1717, § 4 van de nieuwe arbitragewet schendt.
87.  Inmiddels werd de arbitragewet evenwel gewijzigd. Er werd een nieuwe 
bepaling in artikel  1717, §  4 Ger.W. toegevoegd die bepaalt: “De partij die 
derdenverzet aantekent tegen een beslissing waardoor de uitspraak uitvoer-
baar werd verklaard en die de vernietiging van de uitspraak wil bekomen zon-
der daartoe voorafgaandelijk een vordering te hebben ingesteld, moet haar 
vordering tot vernietiging, op straffe van verval, in dezelfde procedure instellen 
voor zover de termijn voorzien in § 4 niet is verstreken”.167

Deze bepaling werd geïnspireerd door artikel 1712, § 2 (oud) Ger.W. dat gold 
tot vóór de wijziging van de arbitragewet in 2013, maar niet was overgenomen 
in 2013. Deze bepaling van de oude arbitragewet voorzag: “De partij die dit 
verzet doet en die de vernietiging van de uitspraak wil vorderen zonder tevoren 
een vordering daartoe te hebben ingesteld, moet deze op straffe van verval in 
hetzelfde geding en binnen de in het eerste lid bedoelde termijn instellen. De 
partij die, zonder het in het eerste lid bedoelde verzet te doen, de vernietiging 
van de uitspraak wil vorderen, moet op straffe van verval haar vordering tot 
vernietiging binnen de in het eerste lid bedoelde termijn instellen”.
De nieuwe bepaling van artikel 1717, § 7 Ger.W., die in 2016 werd toegevoegd, 
moet vermijden dat een derdenverzet tegen een beslissing tot uitvoerbaar
verklaring van een arbitrale uitspraak en een procedure tot vernietiging van 
een arbitrale uitspraak voor onderscheiden rechters gevoerd worden. Deze 
bepaling heeft als gevolg dat de partij die een vordering tot vernietiging wil 
instellen en die reeds een verzet tegen een beslissing tot uitvoerbaarverklaring 
van een arbitrale uitspraak heeft aangetekend, geen afzonderlijke procedure 
tot vernietiging van de arbitrale uitspraak kan instellen, maar deze vorde
ring moet indienen in de verzetprocedure en dat zij dit bovendien slechts kan 

167	 Art. 102, c), wet van 25 december 2016, BS 30 december 2016, 91979.
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doen, voor zover de termijn van drie maanden voorzien in artikel 1717, § 4 
Ger.W. niet is verstreken.168 Wanneer een partij enkel verzet aantekent tegen 
de uitvoerbaarverklaring van de arbitrale uitspraak en geen vernietiging van 
de arbitrale uitspraak vordert, zal zij wel gehouden zijn tot de termijn van één 
maand vanaf de mededeling van de uitspraak conform artikel 1034 Ger.W. 169

88.  In een arrest van 14  juni 2018170 diende het Hof van Cassatie zich uit 
te spreken over de vraag vanaf wanneer de termijn van drie maanden voor 
het instellen van een vordering tot vernietiging voorzien in artikel 1717, § 4 
Ger.W. begint te lopen. Het Hof van Cassatie stelde vast dat artikel 1717, § 4  
Ger.W. verwijst naar de datum waarop de partij die de vordering tot vernieti
ging instelt “mededeling ontving van de uitspraak overeenkomstig artikel 1678, 
§ 1, a)”, maar niet verwijst naar artikel 1678, § 2 Ger.W., waarin wordt gespeci
fieerd wanneer de termijn begint te lopen en daarbij verschillende aanvangs
termijnen vermeldt volgens de wijze van mededeling. Het Hof van Cassatie 
wees erop dat, “behoudens andersluidende overeenkomst tussen partijen”, de 
uitsluitende verwijzing in artikel 1717, § 4 Ger.W. naar “artikel 1678, § 1, a)” 
niet belet dat ook artikel 1678, § 2, omtrent de berekening van de termijnen 
als algemene bepaling toepassing krijgt. Het Hof van Cassatie merkte op dat 
de regeling voorzien in artikel 1678, § 2 Ger.W., in lijn met deze voorzien in  
artikel 53bis Ger.W., voorziet dat bij het gebruik van een gewone aangete
kende brief de termijn begint te lopen op de derde dag die volgt op die waarop  
de brief aan de postdiensten overhandigd werd, tenzij de geadresseerde het 
tegendeel bewijst. Het hof wees er daarbij op dat het feit dat er geen daad
werkelijke kennisname is geweest of dat de datum van daadwerkelijke kennis
name kan afwijken van de in de wettelijke regeling veronderstelde kennis-
name, omdat de geadresseerde van de aangetekende zending de kennisname 
uitstelt door ofwel te weigeren de aangetekende brief in ontvangst te nemen 
ofwel deze niet af te halen, zodat ze wordt geretourneerd, hieraan niets afdoet. 
Het Hof van Cassatie verwierp daarom het in de voorziening aangevoerde 
rechtsmiddel dat enkel de daadwerkelijke ontvangst van de uitspraak deter-
minerend is voor de aanvang van de termijn. Het Hof van Cassatie beves-
tigde daarom het vonnis in laatste aanleg van de rechtbank van eerste aanleg 

168	 H. VERBIST, “Aanpassing van de Belgische arbitragewet door de wet van 25 december 2016”, b-Arbitra, 
Brussel, 2016, nr. 2, 253-261.

169	 M. DRAYE, “Caught Somewhere in Time – Time Limits for Opposing Enforcement and Seeking Annul-
ment of Arbitral Awards before Belgian Courts?”, noot bij Cass. 20 april 2018, b-Arbitra 2018, 331,353.

170	 Cass. 14 juni 2018, A.R. C.16.0256.N, N.W. en M.W./De Hantsetters en Verhaere nv en A.H, http://www.
juridat.be; b-Arbitra 2019, 173-178.
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Antwerpen die, na te hebben vastgesteld dat overmacht niet was aangevoerd 
of bewezen, geoordeeld had dat de eisers, drie dagen na de overhandiging aan 
de postdiensten van de arbitrale uitspraak om te worden verzonden per aan-
getekende brief, kennis hebben kunnen nemen van de aangetekende brief en 
op dat ogenblik de termijn is beginnen lopen, ongeacht hun keuze om de brief 
niet af te halen. Alhoewel de gepubliceerde tekst van het arrest dit niet expli-
ciet vermeldt, kan uit het arrest worden afgeleid dat in die omstandigheden 
de rechtbank van eerste aanleg Antwerpen de vordering tot vernietiging on-
ontvankelijk had verklaard, wegens overschrijding van de termijn van drie 
maanden na ontvangst van de arbitrale uitspraak.

Hoofdstuk VIII – Erkenning en uitvoerbaarverklaring van de 
arbitrale uitspraken (art. 1719 tot 1721 Ger.W.)

VIII.1.	 Bindende werking van arbitrale uitspraak

89.  In een arrest van 5  juni 1998171 diende het Hof van Cassatie zich uit te 
spreken over de vraag hoe bepaald wordt volgens artikel V.1.e) van het Verdrag 
van New York van 10 juni 1958 inzake de erkenning en tenuitvoerlegging van 
buitenlandse arbitrale uitspraken of een uitspraak “bindend is geworden”.172 In 
casu was er een arbitrale uitspraak gedaan in een arbitrage in Amman, Jor-
danië, waarvan de tenuitvoerlegging gevraagd werd in België. Volgens het ar-
bitragerecht in de plaats van arbitrage, namelijk het Jordaans recht, werd een 
arbitrale uitspraak slechts bindend wanneer ze door een rechtbank “gehomolo-
geerd” werd, waarbij de Jordaanse rechtbank in het kader van een homologatie-
procedure de arbitrale uitspraak kon terugverwijzen naar het scheidsgerecht 
om ze geheel of gedeeltelijk opnieuw te laten onderzoeken. Het hof van beroep 

171	 Cass. 5 juni 1998, A.R. C.97.0179.F, internationale organisatie CIAGI/Banque Arabe et Internationale d’In-
vestissements, vennootschap naar Frans recht, in aanwezigheid van Morgan Guaranty Trust Company of 
New York, vennootschap naar Amerikaans recht, Pas. 1998, I, 682-688, RW 1999-2000, 817-818, JT 1998, 
701-702, Rev.Arb. 1998, 715-722, noot J. LINSMEAU, ICCA Yarb.Comm.Arb., vol. XXIV, 1999, 603-614, 
RCJB 2003, 456-478, noot G. BLOCK.

172	 Artikel V.1, e) van het Verdrag van New York bepaalt: “De erkenning en tenuitvoerlgging van de uitspraak 
zullen slechts dan, op verzoek van de partij tegen wie een beroep op de uitspraak wordt gedaan“ geweigerd 
worden, indien die partij aan de bevoegde autoriteit van het land waar de erkenning en tenuitvoerlegging 
wordt verzocht, het bewijs levert: […] d) dat de uitspraak nog niet bindend is geworden voor partijen of is 
vernietigd of haar tenuitvoerlegging is geschorst door een bevoegde autoriteit van het land waar of krachtens 
welk recht de uitspraak werd gewezen”; wet van 5 juni 1975 houdende goedkeuring van het verdrag over de 
erkenning en tenuitvoerlegging van buitenlandse scheidsrechterlijke uitspraken, opgemaakt te New York 
op 10 juni 1958, BS 15 november 1975, 14410, 14412.
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te Brussel had vastgesteld dat de arbitrageovereenkomst bepaalde dat de arbi-
trale uitspraak onmiddellijk bindend was nadat zij was gedaan en dat er geen 
hoger beroep kon tegen ingesteld worden. Het hof van beroep had daarom de 
arbitrale uitspraak uitvoerbaar verklaard. Toen bij het Hof van Cassatie werd 
opgeworpen dat de arbitrale uitspraak nog niet was gehomologeerd volgens 
het Jordaans recht en daarom ook geen exequatur van een Belgische recht-
bank kon bekomen, onderzocht het Hof van Cassatie nauwkeurig artikel V.1.e) 
van het Verdrag van New York. Het noteerde dat uit de bewoordingen van 
artikel V.1.e) niet volgt dat het bindend karakter van de uitspraak alleen vol-
gens de wet van het land waarin zij gewezen werd kan beoordeeld worden. Het 
merkte op dat door in artikel V.1.e) alleen als vereiste te stellen dat de uitspraak 
bindend moet zijn geworden, het verdrag heeft willen vermijden dat de partij 
die de erkenning en tenuitvoerlegging vraagt, voordien het exequatur ervan 
moet vorderen in de staat van oorsprong, wat erop neerkwam als voorwaarde 
te stellen dat de beslissing een eindbeslissing was geworden, wat voordien door 
het Verdrag van Genève van 26 september 1927 was voorgeschreven. Het hof 
merkte op dat uit de opzet van artikel V.1, e) volgt dat de arbitrale uitspraak 
bindend is voor de partijen, in de zin van die bepaling, zodra daartegen geen 
rechtsmiddel tot wijziging ervan kan worden ingesteld; en dat de vraag of te-
gen de uitspraak een dergelijk rechtsmiddel kan worden aangewend, moet 
worden opgelost met inachtneming, achtereenvolgens en het ene bij ontsten-
tenis van het andere, van de arbitrageovereenkomst, van de wet die zij daartoe 
aanwijst en, ten slotte, van de wet van het land waarin de uitspraak is gedaan. 
Het Hof van Cassatie besloot daarom dat het hof van beroep zijn beslissing om 
de erkenning en de uitvoerbaarverklaring van de uitspraak niet te weigeren 
naar recht verantwoord had, door vast te stellen dat de arbitrageovereenkomst 
bepaalde dat de uitspraak voor partijen bindend was onmiddellijk nadat zij 
was gedaan en daartegen geen hoger beroep kon worden ingesteld.

VIII.2.	 Uitvoerbaarverklaring van een arbitrale uitspraak en derdenverzet

90.  In een arrest van 4  oktober  2013173 diende het Hof van Cassatie zich 
uit te spreken over een derdenverzet ingesteld door derde-beslagenen. Een 

173	 Cass. 4 oktober 2013, A.R. C.12.0614F, International Hotels Worldwide Inc., vennootschap naar het recht 
van de Britse Maagdeneilanden/Belgische Staat, minister van Buitenlandse Zaken en SA Banca Monte 
Paschi Belgio, Arr.Cass. 2013, 2011-2013, Pas. 2013, 1857-1862, TBH 2014, 72-75, met conclusies van advo-
caat-generaal Henkes en aantekeningen, b-Arbitra 2015, 349-356, noot O. CAPRASSE, “Tierce opposition 
contre l’exequatur d’une sentence arbitrale”.
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hotelketen had met succes een arbitrageprocedure gevoerd tegen de NAVO. 
Deze laatste beriep zich op de immuniteit van tenuitvoerlegging, en de ho-
telketen legde een bewarend beslag in handen van de Belgische Staat en van 
een bank. Deze derde-beslagenen lieten gelden dat zij door de uitvoerbaar
verklaring benadeeld zouden kunnen worden, daar zij het risico zouden lopen 
hun verplichtingen ten aanzien van de NAVO onvoorwaardelijk te moeten 
nakomen en dat zij, in geval zij berusten in een uitvoerend beslag onder 
derden, de gelden moeten overhandigen aan de hotelketen, met als gevolg dat 
zij het risico lopen twee keer te moeten betalen.
De derde-beslagenen hadden derdenverzet tegen de arbitrale uitspraak in-
gesteld, doch het Hof van Cassatie oordeelde dat, in afwijking van de ar-
tikelen  1033 en 1122 Gerechtelijk Wetboek, krachtens de bepalingen van 
artikel 1710, § 1 (oud) en 1712, § 1 (oud) Ger.W., alleen de partij tegen wie 
de tenuitvoerlegging is gevraagd, derdenverzet kan doen tegen de beslis
sing die de arbitrale uitspraak uitvoerbaar verklaart. Het Hof van Cassatie 
vernietigde dan ook het arrest van het hof van beroep te Brussel dat aan de 
derde-beslagenen, die geen partij waren in de arbitrageprocedure, op basis 
van artikel 1122 Ger.W. de hoedanigheid had toegekend om verzet te doen 
tegen de beslissing die de arbitrale uitspraak uitvoerbaar verklaart.
Deze afwijzing van het derdenverzet door het Hof van Cassatie werd opzij
gezet in het arrest van het Grondwettelijk Hof van 16  februari  2017174 in  
een weliswaar andere zaak. Het Grondwettelijk Hof oordeelde dat het niet 
verantwoord is dat derden bij een arbitrale uitspraak, die de gevolgen daar-
van in dezelfde mate als derden bij een rechterlijke beslissing ondergaan, 
de bewijskracht ervan te hunnen aanzien niet kunnen aanvechten door het 
rechtsmiddel van het derdenverzet, terwijl derden bij een rechterlijke beslis
sing dat wel kunnen doen en dat artikel 1122 Ger.W. niet bestaanbaar is met 
de artikelen 10 en 11 van de Grondwet, in zoverre het de door een arbitrale 
uitspraak benadeelde derden uitsluit van het voordeel van het derdenverzet. 
Het Grondwettelijk Hof gaf aan dat het aan de rechter toestaat een einde te 
maken aan de schending van die normen (zie hfdst. VII.8 hierboven).

174	 GwH 16 februari 2017, A.R. nr. 21/2017, Agriphar Hellas A.E.B.E., vennootschap naar Grieks recht/bvba 
Arysta LifeScience Benelux en Angelos Kalliontzis, BS 3 april 2017, 2e ed., 48132, RW 2017-2018, 304, P&B 
2017/2, 73, JLMB 2017, 831, TBH 2017, 558, b-Arbitra 2017, 253; O. CAPRASSE, “L’extension du recours 
en tierce opposition aux tiers lésés par une sentence arbitrale”, Note sous Cour constitutionelle 16 février 
2017, nr. 21/2017, b-Arbitra 2017, 207.
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Hoofdstuk IX – Verjaring (art. 1722 Ger.W.)
91.  In de geconsulteerde en gepubliceerde rechtspraak vonden wij geen ar-
resten over deze nieuwe bepaling, die werd ingevoerd met de nieuwe arbi-
tragewet van 2013.

Hoofdstuk X – Evaluatie van de rechtspraak van de hoogste 
Gerechtshoven

X.I.	 Algemeen overzicht van de 62 besproken arresten

92.  Met dit overzicht van rechtspraak hebben wij 62 arresten onderzocht 
van de hoogste Belgische Gerechtshoven inzake arbitrage, die gedaan werden 
gedurende een periode van meer dan 100 jaar. We hebben weliswaar enkel 
de arresten besproken waarvan we kennis hebben kunnen nemen en die ge-
publiceerd werden. Wij gaan ervan uit dat er ook nog andere arresten zijn 
geweest in die periode inzake arbitrage, maar die niet gepubliceerd werden. 
Zonder daarom over een volledig overzicht van rechtspraak van de hoogste 
Belgische rechtspraak inzake arbitrage te kunnen spreken, laat dit overzicht 
toe om een vrij goede evaluatie te maken van de vraag of en hoe de hoogste 
Belgische Gerechtshoven geschillenbeslechting door arbitrage beoordelen.
93.  Bij de evaluatie moeten we uiteraard rekening houden met de verschil-
lende wijzigingen van de arbitragewet, die er tijdens deze periode van meer 
dan 100 jaar geweest zijn. De vragen waarover het Hof van Cassatie zich diende 
uit te spreken zijn te kaderen binnen de arbitragewet die op dat ogenblik gold. 
Zij veranderden dus tijdens de jaren.
In de behandelde periode gold van 1904 tot 1972 de oude arbitragewet vanuit 
de Franse periode, die zich beperkte tot 26 artikelen van het Wetboek van 
Burgerlijke Rechtspleging van 1806 (de art. 1003 tot 1028 van het Wetboek 
van Burgerlijke Rechtspleging van 1806). We stellen vast dat slechts 8 van de 
hier besproken 57 arresten van het Hof van Cassatie gedaan werden in de 
periode van 1904 tot 1972.
We stellen daarentegen vast dat tijdens de periode van 1972 tot 2013, toen in 
België de wet gold die gebaseerd was op de Eenvormige Wet van de Raad van 
Europa met in totaal 48 artikelen (de art. 1676 tot 1723 van het Gerechtelijk 
Wetboek), het Hof van Cassatie niet minder dan 34 arresten inzake arbitrage 
heeft geveld gedurende een periode van amper 40 jaar. En overigens blijken 
ook 13 van de 15 cassatiearresten gedaan na 2013 ook nog steeds gebaseerd 
op de arbitragewet die gold tot 2013. Slechts 2 van de 57 hier besproken 
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cassatiearresten werden gedaan op basis van de nieuwe arbitragewet van 
2013. Het valt dus nog af te wachten of de nieuwe arbitragewet van 2013 tot 
meer of tot minder cassatiearresten zal leiden.
Opvallend is alvast de stijging van het aantal zaken die aan het Hof van Cas-
satie worden voorgelegd in zake arbitrage. Tijdens de jaren 1970 heeft het Hof 
van Cassatie 4 arresten inzake arbitrage geveld, tijdens de jaren 1980 liep dit 
op tot 7 arresten, tijdens de jaren 1990 waren dit reeds 9 arresten, ook tijdens 
de jaren 2000 waren het 9 arresten, en in de jaren 2010 tot heden heeft het 
Hof van Cassatie reeds 21 arresten inzake arbitrage gewezen.
94.  De drie besproken arresten van het Grondwettelijk Hof en de twee be-
sproken arresten van de Raad van State inzake arbitrage werden gewezen in 
de periode dat de arbitragewet van 1972 van toepassing was. Maar de vragen 
die aan hen werden voorgelegd, werden gesteld vanuit een andere invalshoek, 
die niet exclusief gerelateerd was aan de arbitragewet. De invalshoek van het 
Grondwettelijk Hof is uiteraard het grondwettelijk recht en deze van de Raad 
van State het administratief recht.
95.  Wij hebben bij de arresten van de hoogste Gerechtshoven ook telkens de 
namen van de partijen vermeld, althans waar deze bekendgemaakt werden in 
het arrest. Dit laat ons toe om na te gaan of de zaken betrekking hadden op 
louter Belgische zaken, dan wel of er ook buitenlandse partijen bij betrokken 
waren. In de hier besproken 3 zaken die door het Grondwettelijk Hof en de 2 
zaken die door de Raad van State inzake arbitrage behandeld werden, waren 
enkel Belgische partijen betrokken.
Bij de hier besproken 57 zaken inzake arbitrage die door het Hof van Cassatie 
behandeld werden, waren in 35 zaken (d.i. 61  % van het totaal) enkel Bel-
gische partijen betrokken. Daarentegen waren in 18 zaken (d.i. 32 % van het 
totaal) een Belgische en een buitenlandse of internationale partij betrokken, 
en waren er in 4 zaken (d.i. 7 % van het totaal) enkel buitenlandse partijen be-
trokken. Dit betekent dus dat het Hof van Cassatie in 22 van de 57 zaken (d.i. 
39 % van het totaal) te maken kreeg met een internationale arbitrage.
96.  Van de 57 zaken van het Hof van Cassatie inzake arbitrage waren er 30 
Nederlandstalig en 27 Franstalige zaken. Bij de 2 zaken van de Raad van State 
inzake arbitrage was 1 zaak een Nederlandstalige en de andere zaak een Frans
talige. Bij de 3 zaken van het Grondwettelijk Hof inzake arbitrage was 1 zaak 
een prejudiciële vraag gesteld door de Nederlandstalige rechtbank van eerste 
aanleg te Brussel, 1 zaak een prejudiciële vraag gesteld door de Franstalige 
rechtbank van eerste aanleg te Brussel en betrof de derde zaak een beroep tot 
vernietiging dat kennelijk in het Nederlands werd ingediend.
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97.  Bij de 57 zaken waar het Hof van Cassatie gevat werd door een vraag in 
verband met arbitrage, waren er 15 zaken in verband met een institutionele 
arbitrage (d.i. 26 % van het totaal), terwijl de overige 42 zaken (d.i. 74 % van 
het totaal) geen arbitrage bij een instelling betroffen, en dus verband hielden 
met een ad-hoc-arbitrage.
In de 15 zaken waarin het Hof van Cassatie besliste over een voorziening in 
cassatie in verband met een institutionele arbitrage, betrof het voorzienin-
gen tegen arresten van de volgende hoven en rechtbanken:
– hof van beroep te Brussel : 7 (5 bevestigingen; 2 vernietigingen);
– hof van beroep te Antwerpen : 5 (1 bevestiging; 2 vernietigingen; 1 

prejudiciële vraag aan Europees Hof 
van Justitie; 1 afstand);

– hof van beroep te Gent : 2 (1 bevestiging; 1 vernietiging);
– hof van beroep te Luik : 1 (vernietiging).

98.  Bij de 57 zaken waar het Hof van Cassatie gevat werd door een vraag in ver-
band met arbitrage, waren er 4 zaken waar het Hof van Cassatie zich niet diende 
uit te spreken over een vernietiging of een bevestiging van een arrest van een hof 
van beroep of van een vonnis van een rechtbank van eerste aanleg dat bestreden 
werd. In een van deze 4 zaken werd het Hof van Cassatie gevat door een vordering 
tot verhaal tegen een arbiter, welke het afwees. In een andere zaak stelde het Hof 
van Cassatie dat geen voorziening mogelijk was tegen een vonnis van de recht-
bank van eerste aanleg. In een nog een andere zaak verleende het hof akte van 
afstand van de voorziening in cassatie. En in een vierde zaak stelde het Hof van 
Cassatie een prejudiciële vraag inzake arbitrage aan het Europees Hof van Justitie.

X.2.	 Analyse van 53 arresten over voorzieningen in cassatie

99.  In de 53 zaken waarin het Hof van Cassatie besliste over een voorziening 
in cassatie, betrof het voorzieningen tegen arresten van de volgende hoven 
en rechtbanken:
– hof van beroep te Brussel	 :	 24	 (16 bevestigingen; 8 vernietigingen);
– hof van beroep te Antwerpen	 :	 12	 (5 bevestigingen; 7 vernietigingen);
– hof van beroep te Luik	 :	 7	 (5 bevestigingen; 2 vernietigingen);
– hof van beroep te Gent	 :	 6	 (4 bevestigingen; 2 vernietigingen);
– hof van beroep te Bergen	 :	 1	 (1 bevestiging; 0 vernietiging);
– Rb. 1e aanleg Antwerpen	 :	 1	 (bevestiging);
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– Franstalige Rb. 1e aanleg Brussel	 :	 1	 (vernietiging);
– Rb. 1e aanleg Turnhout, in beroep	 :	 1	 (vernietiging).

100.  Van de 53 zaken waarin het Hof van Cassatie besliste over een voor-
ziening in cassatie, handelden er 19 zaken over een erkenning van een arbi-
trageovereenkomst. In deze 19 zaken was het resultaat het volgende:

Cassatiearresten die arbitrage ondersteunen: 7
i) vernietiging van het bestreden arrest, dat de vordering tot vrij
waring niet door een arbitragebeding kan worden onttrokken aan 
de gewone rechter:
9 november 1995 (Antwerpen)

 
 

1

ii) vernietiging van het bestreden arrest, dat het arbitragebeding 
bij een geschil over de vergoeding van een voetbalspeler niet had 
erkend:
4 september 1997 Gent

 
 

1

iii) vernietiging van het bestreden arrest, dat het arbitragebeding 
in een voorlopige verkoopovereenkomst van onroerend goed niet 
had erkend:  
22 november 2013 (Brussel-F)

 
 

1

iv) bevestiging van het bestreden arrest, dat de totstandkoming 
van een arbitrageovereenkomst door correspondentie erkende:
27 oktober 1995 (Brussel-F)

 
1

v) bevestiging van het bestreden arrest, dat de geldigheid van een 
arbitrageovereenkomst gesloten vóór het faillissement van een 
partij erkende:
8 mei 1998 (Brussel-F)

 
 

1

vi) bevestiging van het bestreden arrest, dat een betalend lid van 
een arbitrage-instelling en de curator geen bevoorrechte positie 
hebben bij de aanstelling van de arbiter of arbiters:
29 mei 2009 (Gent)

 
 

1

vii) bevestiging van het bestreden arrest, dat vond dat het arbi-
tragebeding geen bevoorrechte positie bij de aanwijzing van de 
arbiter of de arbiters gaf en dat de onafhankelijkheid van de arbi-
ters, hun neutraliteit en hun objectiviteit niet werden aangetast:
27 september 2018 (Brussel-F)

 
 
 

1
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Cassatiearresten die arbitrage niet ondersteunen: 8
i) vernietiging van het bestreden arrest, dat de arbitreerbaar-
heid had erkend van handelsagentuurgeschil met toepassing van 
buitenlands recht:
12 september 2014 (Antwerpen)

 
 

1

ii) vernietiging van het bestreden arrest, dat de arbitreerbaarheid 
had erkend van een concessiegeschil met toepassing van buiten-
lands recht:
15 oktober 2004 (Antwerpen), 16 november 2006 (Brussel-F)

 
 

2

iii) bevestiging van het bestreden arrest, dat de arbitreerbaarheid 
afwees van een concessiegeschil met toepassing van buitenlands 
recht:
28 juni 1979 (Luik), 22 december 1988 (Brussel-F), 14 januari 2010 
(Gent)

 
 

3

iv) bevestiging van het bestreden arrest, dat de arbitreerbaarheid 
afwees van een handelsagentuurgeschil met toepassing van buiten-
lands recht:
3 november 2011 (Brussel-N)

 
 

1

v) bevestiging van het bestreden arrest, dat een publiekrechtelijke 
rechtspersoon niet gebonden kan worden door een arbitragebe
ding in geval zij rechtsopvolger is van een partij die een arbitrage-
overeenkomst had afgesloten:
10 oktober 1996 (Luik)

 
 
 

1

Cassatiearresten die algemene beginselen poneren m.b.t. 
arbitragebeding:

 
4

i) bevestiging van het bestreden arrest, dat bij onsplitsbaarheid 
van het geschil het arbitragebeding opzijschuift:
9 mei 1963 (Luik)

 
1

ii) bevestiging van het bestreden arrest, dat de verzekeraar aan 
een benadeeld slachtoffer van de verzekerde geen arbitragebeding 
kan tegenwerpen:
28 september 2000 (Bergen)

 
 

1

iii) bevestiging van het bestreden arrest, dat de overeenkomst een 
beding van bindende derdenbeslissing was en geen arbitragebe
ding:
6 februari 1964 (Brussel-F), 13 november 2013 (Luik)

 
 

2
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101.  Van de 53 zaken waarin het Hof van Cassatie besliste over een voor-
ziening in cassatie, handelden er 21 zaken over een vordering tot vernieti-
ging tegen een arbitrale uitspraak.
In deze 21 zaken oordeelde het Hof van Cassatie als volgt met betrekking tot 
de vordering tot vernietiging tegen een arbitrale uitspraak:
i) vernietigde het bestreden arrest, dat de vordering tot vernietiging had af-
gewezen in een situatie waar het scheidsgerecht onderzoeksdaden had ge-
steld na de sluiting der debatten zonder aanwezigheid van de partijen:
21 februari 1957 (Luik);
ii) bevestigde het bestreden arrest, dat een arbitrale uitspraak gedeeltelijk had 
vernietigd voor zover uitspraak was gedaan buiten de termen van de arbi-
trageovereenkomst:
2 september 1971 (Brussel-F);
iii) vernietigde het bestreden arrest, dat een arbitrale uitspraak gedaan vóór 
de arbitragewet van 4 juli 1972 had nietigverklaard op een rechtsgrond van 
de wet van 4 juli 1972:
27 oktober 1977 (Luik);
iv) bevestigde het bestreden arrest, dat de vordering tot vernietiging had af-
gewezen tegen een arbitrale uitspraak waarin het scheidsgerecht niet had ge-
preciseerd dat de stelling van de in het gelijk gestelde partij de openbare orde 
niet schendt:
5 september 1980 (Antwerpen);
v) bevestigde het bestreden arrest, dat een beslissing van een arbitrage-in-
stelling om de termijn voor het doen van de arbitrale uitspraak voor het scheids
gerecht te verlengen, geen arbitrale uitspraak vormt en bijgevolg niet moet 
gemotiveerd worden:
8 december 1988 (Brussel-F);
vi) bevestigde het bestreden arrest, dat de arbitrale uitspraak had nietig ver-
klaard op vraag van een derde wegens bedrog:
29 januari 1993 (Antwerpen);
vii) bevestigde het bestreden arrest, dat de vordering tot vernietiging had af-
gewezen en dat geoordeeld had dat de arbitrageovereenkomst aan de partijen 
toeliet het debat te verruimen en bij conclusie hun vordering uit te breiden:
10 december 1998 (Antwerpen);
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viii) vernietigde het bestreden arrest, dat de arbitrale uitspraak had vernietigd 
op grond dat het scheidsgerecht met zijn interpretatie de bewijskracht van de 
overeenkomst had geschonden:
10 november 2005 (Antwerpen);
ix) vernietigde het bestreden arrest, dat de vordering tot vernietiging had 
verworpen omdat het geoordeeld had dat een miskenning van het recht van 
verdediging alleen kan leiden tot vernietiging wanneer zij een invloed uitoe-
fent op de uitspraak:
25 mei 2007 (Antwerpen);
x) vernietigde het bestreden arrest, dat de vordering tot vernietiging had af-
gewezen en dat geoordeeld had dat een arbitrale uitspraak gedaan na de over-
schrijding van de termijn voor de uitspraak als rechtsgeldig kan beschouwd 
worden louter op grond dat de partijen zich vóór de uitspraak niet hebben 
beklaagd over de overschrijding van de termijn:
5 maart 2009 (Brussel-F);
xi) bevestigde het bestreden arrest, dat het hoger beroep had afgewezen tegen 
het vonnis van de eerste rechter die een arbitrale uitspraak had vernietigd 
omdat zij tegenstrijdige redenen bevatte:
13 januari 2011 (Brussel-F);
xii) bevestigde het bestreden arrest, dat een arbitrale uitspraak had vernietigd 
omdat het scheidsgerecht de zaak behandelde buiten de aanwezigheid van 
een partij die niet regelmatig werd opgeroepen, ook al was dat rechtsmiddel 
door die partij niet opgeworpen tijdens de arbitrageprocedure:
21 januari 2011 (Gent);
xiii) bevestigde het bestreden arrest, dat de eerste rechter bevestigd had in 
zijn afwijzing van de vordering tot vernietiging en dat had vastgesteld dat er 
geen schending van de openbare orde of van het recht van verdediging aan 
de orde was, maar een beoordelingsfout van het scheidsgerecht en dat het dit 
niet kon sanctioneren op grond van een beweerd gebrek aan motivering:
7 november 2013 (Brussel-N);
xiv) vernietigde gedeeltelijk het bestreden arrest, dat ook de tijdig gedane ar-
bitrale tussenuitspraken had vernietigd wegens overschrijding van de door de 
partijen vastgestelde termijn voor de einduitspraak:
10 januari 2014 (Brussel-F);
xv) bevestigde het bestreden arrest, dat de vordering tot vernietiging had af-
gewezen omdat het een beoordelingsfout van de arbiters over de grond van de 
zaak niet kon sanctioneren op grond van een beweerd gebrek aan motivering:
28 november 2014 (Brussel-N);
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xvi) bevestigde het bestreden arrest, dat een arbitrale tussenuitspraak en 
een einduitspraak had vernietigd, maar een andere arbitrale tussenuitspraak 
rechtsgeldig had verklaard omdat een tweede arbitrale tussenuitspraak was 
gedaan na het verstrijken van de in die tussenuitspraak gedane termijn:
26 oktober 2015 (Brussel-N);
xvii) vernietigde het bestreden arrest, dat een arbitrale uitspraak had vernie
tigd wegens tegenstrijdige bepalingen; het Hof van Cassatie oordeelde dat  
het bestreden arrest de bewijskracht van de arbitrale uitspraak had miskend 
door er een uitleg aan te geven die onverenigbaar is met de bewoordingen 
ervan:
27 januari 2017 (Antwerpen);
xviii) vernietigde het bestreden vonnis, dat de vordering tot vernietiging van 
de eerste eiser in een samenloop met een verzet tegen een uitvoerbaarver
klaring onontvankelijk had verklaard en dat geoordeeld had dat de vordering 
tot vernietiging had moeten ingesteld worden binnen de termijn van één 
maand voor het verzet tegen de uitvoerbaarverklaring:
20 april 2018 (Brussel-F);
xix) bevestigde het bestreden arrest, dat de vordering tot vernietiging had 
afgewezen en dat geoordeeld had dat het scheidsgerecht niet “ultra petita” 
had uitspraak gedaan:
4 mei 2018 (Brussel-F);
xx) bevestigde het bestreden vonnis, dat de vordering tot vernietiging on-
ontvankelijk had verklaard, wegens overschrijding van de termijn van drie 
maanden na ontvangst van de arbitrale uitspraak:
14 juni 2018 (Antwerpen);
xxi) vernietigde het bestreden arrest, dat de vordering tot vernietiging had 
afgewezen en dat geoordeeld had dat een algemene formule volstond om aan 
te geven dat het scheidsgerecht over het geheel van de vorderingen uitspraak 
had gedaan:
15 maart 2019 (Antwerpen).
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102.  Van de 53 zaken waarin het Hof van Cassatie besliste over een voor-
ziening in cassatie, handelden er 6 zaken over een arbitrale uitspraak die 
gedaan was buiten de voorziene termijn. In deze 6 zaken was het resultaat 
het volgende:

Cassatiearresten die arbitrage ondersteunen: 3
i) vernietiging van het bestreden arrest, dat ook de arbitrale tus-
senuitspraken had nietig verklaard die waren gedaan binnen de 
voorziene termijn:
10 januari 2014 (Brussel-F)

1

ii) bevestiging van het bestreden arrest, dat het instellen van 
hoger beroep tegen een beslissing van een rechter een wettelijk 
obstakel beschouwde om tijdig arbitrale uitspraak te doen:
20 november 1953 (Luik)

 
 

1

iii) bevestiging van het bestreden arrest, dat scheidsgerecht zijn 
rechtsmacht niet verliest wanneer geen termijn voor uitspraak 
werd bepaald:
26 oktober 2017 (Gent)

 
 

1

Cassatiearresten die arbitrage niet ondersteunen: 3
i) vernietiging van het bestreden arrest, dat uit de conclusies 
van partijen een stilzwijgende verlenging van de termijn voor de 
uitspraak had afgeleid:
3 november 1950 (Brussel-F), 5 maart 2009 (Brussel-F)

 
 

2

ii) bevestiging van het bestreden arrest, dat de tussenuitspraak 
en ook de einduitspraak had nietig verklaard omdat de tussen
uitspraak was gedaan na de aangegeven termijn:
26 oktober 2015 (Brussel-N)

 
 

1

103.  Van de 53 zaken waarin het Hof van Cassatie besliste over een voor-
ziening in cassatie, handelden er 6 zaken over de motivering van een arbi-
trale uitspraak. In deze 6 zaken was het resultaat het volgende:

Cassatiearresten die arbitrage ondersteunen: 5
i) vernietiging van het bestreden arrest, omdat de vernietigings-
rechter zijn oordeel in de plaats van het scheidsgerecht had gesteld:
10 november 2005 (Antwerpen) Brussel (F)

 
1
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ii) bevestiging van het bestreden arrest, namelijk dat de vernieti
gingsrechter niet de taak heeft om wettigheid van arbitrale uitspraak  
te toetsen, behalve schending van openbare orde:
13 januari 2011 (Brussel-F), 7 november 2013 (Brussel-N), 28 no-
vember 2014 (Brussel-N)

 
 

3

iii) bevestiging van het bestreden arrest, dat een beslissing van een 
arbitrage-instelling tot verlenging van termijn voor uitspraak geen 
arbitrale uitspraak is en niet moet gemotiveerd worden:
8 december 1988 (Brussel-F)

 
 

1

Cassatiearresten die arbitrage niet ondersteunen: 1
vernietiging van het bestreden arrest, dat een vangnetclausule als 
een voldoende motivering had beschouwd:
15 maart 2019 (Antwerpen)

 
1

X.3.	 Conclusie

104.  Aan het einde van dit overzicht van de rechtspraak van de hoogste 
Belgische Gerechtshoven, kunnen wij niet anders dan concluderen dat de 
zaken die aan de hoogste Belgische Gerechtshoven inzake arbitrage worden 
voorgelegd, niet erg frequent zijn. Maar wij stellen wel vast dat er de jongste 
decennia een duidelijke toename is van zaken die aan de hoogste Belgische 
Gerechtshoven werden voorgelegd, en dan meer bepaald aan het Grondwet-
telijk Hof en vooral het Hof van Cassatie. De vragen die aan de hoogste 
Gerechtshoven werden voorgelegd zijn van velerlei aard. De beslissingen van 
de hoogste Gerechtshoven evolueren mee met de wijzigingen van de wet-
gevingen. Aangezien ons overzicht een periode van 115  jaar overspande, 
hoeft het dan ook niet te verbazen dat sommige beslissingen die onder oude 
wetten werden genomen vandaag minder relevant zijn geworden.
Maar wel relevant lijkt ons alleszins de rechtspraak in verband met enkele de
licate kwesties die ook vandaag nog regelmatig opduiken, zoals de erkenning 
van een arbitrageovereenkomst, de termijn voor de arbitrale uitspraak, de 
motivering van een arbitrale uitspraak, de vordering tot vernietiging van een 
arbitrale uitspraak. Uit het onderzoek van de rechtspraak van het Hof van Cas-
satie in het bijzonder, blijkt dat het Hof van Cassatie de arbitrage ondersteunt 
als een volwaardige methode voor het beslechten van geschillen, maar dat het 
er wel op toekijkt dat bepaalde fundamentele beginselen vanuit het oogpunt 
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van de rechtsbescherming worden gerespecteerd. 175 Zo kan hier geciteerd 
worden uit een recent arrest van het Hof van Cassatie dat benadrukte dat de 
controle van de rechter erin bestaat om erop toe te zien dat “het arbitragebe-
ding geen bevoorrechte positie bij de toewijzing van de arbiter of van de arbi-
ters toekent”, en “dat de onafhankelijkheid van de arbiters, hun neutraliteit en 
hun objectiviteit niet worden aangetast”, en “dat de basisrechten, waaronder 
het recht op een eerlijk proces, zullen worden geëerbiedigd”. 176

Chronologische lijst van de arresten van het Grondwettelijk 
Hof, van de Raad van State en van het Hof van Cassatie 
besproken in dit overzicht van rechtspraak
* Tussen de haakjes is het hoofdstuk van het overzicht vermeld waar het arrest 
besproken wordt.
** Bij de arresten van het Hof van Cassatie wordt aangegeven of het Hof het 
bestreden arrest van het hof van beroep bevestigt of vernietigt.

Rechtspraak Grondwettelijk Hof

1.  (I.6) – Grondwettelijk Hof 15  januari  2009, A.R. nr.  8/2009, Algemene 
Mutualiteit voor Medische Assuranties, BS 9 februari 2009, 8420. – Verwierp 
het beroep voor wat betreft het middel opgeworpen inzake arbitrage.
2.  (V.1) – Grondwettelijk Hof 8 mei 2014, A.R. nr. 75/2014, Dietmar Duchâ-
teau/Olivier Domb e.a., BS 11  september 2014, 2e editie, 71856; b-Arbitra 
2015/1,189. – Stelde vast dat er geen schending van de Grondwet en van 
het EVRM is.
3.  (VII.7 en VIII.2) – Grondwettelijk Hof 16 februari 2017, A.R. nr. 21/2017, 
Agriphar Hellas A.E.B.E., vennootschap naar Grieks recht/bvba Arysta Life-
Science Benelux en Angelos Kalliontzis, BS 3 april 2017, 2e ed., 48132; RW 
2017-2018, 304, P&B 2017/2, 73, JLMB 2017, 831, TBH 2017, 558, b-Arbi-
tra 2017, 253; O. CAPRASSE, “L’extension du recours en tierce opposition 

175	 Voor overzichten van rechtsbescherming inzake arbitrage, zie: H. VERBIST, “Rechtsbescherming bij het 
sluiten van een arbitrageovereenkomst” in M. PIERS, H. STORME en J. VERHELLEN (eds.), Liber Amico-
rum Johan Erauw, Antwerpen-Cambridge, Intersentia, 2014, 427-449; H. VERBIST, “Rechtsbescherming 
van partijen in arbitrageprocedures naar Belgisch recht – Een overzicht van rechtspraak”, b-Arbitra 2014, 
Brussel, nr. 2, 257-296.

176	 Cass. 27 september 2018, A.R. C.16.0346.F, M.P./Belgische Staat in aanwezigheid van Noord-Atlantische 
Verdragsorganisatie, http://www.juridat.be; b-Arbitra 2019, 179-188; zie randnrs. 28 en 41.
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aux tiers lésés par une sentence arbitrale”, Note sous Cour constitutionelle 
16  février 2017, nr.  21/2017, b-Arbitra 2017, 207. – Stelde vast dat arti-
kel 1122 Ger.  W.   de Grondwet schendt en dat artikel 1717 Ger.W. niet de 
Grondwet schendt – Institutionele arbitrage.

Rechtspraak Raad van State

4.  (I.5) – Raad van State 30 juli 1974, Brecx/Belgische Staat, Ministerie van 
Financiën, Pas. 1977, IV, 13. – Vernietigde de beslissing van het kadaster.
5.  (I.5) – Raad van State 8  november 1984, “Vedalony” PVBA/Belgische 
Staat, Ministerie van Financiën, Pas. 1987, IV, 77-80. – Verwierp het beroep.

Rechtspraak Hof van Cassatie

6.  (III.3) – Hof van Cassatie 20 juni 1904, Caspary/Geiseler, Pas. 1904, I, 283. 
– Verwierp een verzoek tot verhaal op de rechter (“prise à partie”) van een 
partij tegen een arbiter.
7.  (II.7) – Hof van Cassatie 20 juni 1946, SA “La Belgique”/Louis Paeshuys 
en SA “La Patriotique”, Pas. 1946, I, 250-251. – Vernietigde het bestreden 
vonnis van de rechtbank van eerste aanleg te Turnhout, zetelend in hoger 
beroep, dat geweigerd had een arbitrageovereenkomst te erkennen die voor-
zag dat het scheidsgerecht over een vordering tot vrijwaring kon beslissen 
terwijl de hoofdvordering tussen de verzekeraar en de verzekerde diende 
beslecht te worden door de gewone rechter.
8.  (VI.1) – Hof van Cassatie 3  november 1950, S.A. des Charbonnage de 
Helchteren en Zolder/Trief, Pas. 1951, I, 112-114. – Vernietigde het bestre-
den arrest van het hof van beroep te Brussel, dat geoordeeld had dat uit de 
conclusies van de partijen kon afgeleid worden dat zij stilzwijgend hadden 
ingestemd met een verlenging van de termijn voor de arbitrale uitspraak.
9.  (VI.1) – Hof van Cassatie 20 november 1953, S.A. des Charbonnages de 
Helchteren en Zolder/Trief, Pas. 1954 I, 220-222. – Bevestigde het bestreden 
arrest van het hof van beroep te Luik, dat geoordeeld had dat de arbitrale 
uitspraak tijdig was gedaan. Beschouwt het ingesteld hoger beroep als een 
wettelijk obstakel om de arbitrale uitspraak tijdig te doen volgens de toen 
geldende bepalingen van het Wetboek van Burgerlijke Rechtspleging.
10.  (VII.1) – Hof van Cassatie 21 februari 1957, Reuter/Périlleux, Pas. 1957, 
I, 748-750. – Vernietigde gedeeltelijk het bestreden arrest van het hof van 
beroep te Luik, in zoverre dit de vordering tot vernietiging van de arbitrale 
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uitspraak had verworpen en had toegelaten dat de arbiters (architecten) na 
de sluiting der debatten nog onderzoeksdaden konden stellen zonder dat de 
partijen aanwezig waren en zonder dat de debatten heropend werden. – In-
stitutionele arbitrage.
11.  (II.7) – Hof van Cassatie 9 mei 1963, Le Monde SA e.a./Belgische Staat, 
minister van Financiën e.a., Pas. 1963, I, 956-959. – Bevestigde het bestreden 
arrest van het hof van beroep te Luik, dat de onsplitsbaarheid van een geschil 
toeliet om een arbitragebeding opzij te schuiven en het hele geschil aan de 
rechtbank voor te leggen.
12.  (I.4) – Hof van Cassatie 6 februari 1964, Focquet/Thomson, Pas. 1964, 
I, 596-597. – Bevestigde een vonnis van de rechtbank van eerste aanleg te 
Brussel, zetelend in hoger beroep, die geoordeeld had dat een beding in een 
huurovereenkomst geen arbitrageovereenkomst was, maar een beding voor 
een bindende derdenbeslissing dat het geschil niet definitief beslechtte.
13.  (VII.3) – Hof van Cassatie 2 september 1971, Buelens/Hendrickx, Legein 
en Hoge; Hoge/Hendrickx, Legein en Buelens, Pas. 1972, I, 3-5. – Bevestigde 
het bestreden arrest van het hof van beroep te Brussel, dat een arbitrale 
uitspraak gedeeltelijk had vernietigd meer bepaald voor zover het scheids-
gerecht had uitspraak gedaan buiten de termen van de arbitrageovereen-
komst.
14.  (VI.2) – Hof van Cassatie 2 februari 1973, Robert/Janssens M. en G., Re-
sisto Jacques, Robert en Cie PVBA en Dauwe, Pas. 1973, I, 529-533, RCJB 
1975, 394-398, noot J. VAN GELDER en J. LINSMEAU, “Le respect de la rè-
gle de droit par l’arbitre et l’amiable compositeur”. – Bevestigde het bestre-
den arrest van het hof van beroep te Brussel, dat een arbitrageovereenkomst 
ongeldig had verklaard waarmee de partijen waren overeengekomen dat de 
arbiters over elke vraag voor vervroegde ontbinding van een vennootschap 
zouden kunnen beslissen als “amiables compositeurs” (goede personen naar 
billijkheid).
15.  (VII.1) – Hof van Cassatie 27 oktober 1977, Regout/De Moffarts e.a.; De 
Moffarts e.a./Regout, Pas. 1978, I, 252-255, Arr.Cass. 1978, I, 266-269, RW 
1977-1978, 2665-2666, noot J. LAENENS. – Vernietigde het bestreden arrest 
van het hof van beroep te Luik, dat een arbitrale uitspraak gedaan vóór de 
arbitragewet van 4 juli 1972 had nietig verklaard op een rechtsgrond van de 
wet van 4 juli 1972.
16.  (I.2) – Hof van Cassatie 28 juni 1979, Audi-N.S.U. Auto Union AG/Ade-
lin Petit S.A., JT 1979, 625-628, RW 1980-1981, 539-541, Arr.Cass. 1978-1979, 
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I, 1303-1314, Pas. 1979, I, 1260-1283, ICCA Yearb.Comm.Arb., vol. V, 1980, 
257-259. – Bevestigde het bestreden arrest van het hof van beroep te Luik, 
dat een geschil over de beëindiging door de concessiegever van een exclusieve 
concessieovereenkomst met uitwerking voor het gehele Belgische grondge-
bied of een deel ervan met toepassing van buitenlands recht niet arbitreer-
baar had bevonden.
17.  (VII.6) – Hof van Cassatie 5 september 1980, A.R. 2813, Oscar Verde-
gem S.A./Julien Debaillie et Fils S.A., Pas. 1981, I, 15-17, JT 1981, 518-519. 
– Bevestigde het bestreden arrest van het hof van beroep te Antwerpen, dat 
de vordering tot vernietiging tegen de arbitrale uitspraak had afgewezen – 
Institutionele arbitrage.
18.  (III.1 en V.1) – Hof van Cassatie 12 november 1982, A.R. 3525, Koninklijke 
Sporting Club Lokeren VZW/Grijzenhout, Arr.Cass. 1982-1983, 353-356, Pas. 
1983, I, 319-322. – Bevestigde het bestreden arrest van het hof van beroep te 
Brussel, dat geoordeeld had dat het verwijt van de eiseres dat de instelling de 
namen van de arbiters niet aan de partijen had meegedeeld en dat de partijen 
slechts tijdens de zitting hadden vernomen wie de arbiters waren, een verwijt 
over de samenstelling van het scheidsgerecht betrof en dat dit had moeten in-
geroepen worden in de procedure voor het scheidsgerecht, zodat dit verwijt niet 
meer als nietigheidsgrond tegen de arbitrale uitspraak kon worden ingeroepen.
19.  (II.1) – Hof van Cassatie 18 maart 1983, A.R. 3592, Gebroeders Engelen 
PVBA/Bouw en Coördinatiemaatschappij PVBA, RW 1983-1984, 80-82, Pas. 
1983, I, 786-788. – Bevestigde het bestreden arrest van het hof van beroep 
te Antwerpen, dat geoordeeld had dat een verweerder een verweer over de 
grond van de zaak had gevoerd en bijgevolg geen exceptie van rechtsmacht 
had opgeworpen; maar het Hof van Cassatie vernietigde desondanks het ar-
rest van het hof van beroep gedeeltelijk op een niet aan arbitrage gerelateerde 
rechtsgrond, namelijk omwille van een beslissing genomen door het hof van 
beroep inzake toegekende interesten.
20.  (IV.1) – Hof van Cassatie 2 september 1988, A.R. 5785, M. Bataille e.a./J. 
Devreese e.a., Pas. 1989, I, 2-4. – Vernietigde het bestreden arrest van het 
hof van beroep te Gent, zetelend in kortgeding, dat geoordeeld had dat de 
kortgedingrechter niet bevoegd is om een feit te bevestigen dat reeds werd 
vastgesteld rechtstreeks of onrechtstreeks in een rechterlijke of arbitrale 
beslissing, welke betwist wordt.
21.  (V.2 en VII.4) – Hof van Cassatie 8 december 1988, Jacob Boss Söhne 
KG/Ghezzi S.p.A., ICCA Yearb.Comm.Arb. XV, 1990, 121-123, JT 1989, 275, 
TBH 1989, 935-939, noot H. VAN HOUTTE, “Les décisions des institutions 
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arbitrales”, Rev.T.V.A. 1989, 131-132, noot H. VAN HOUTTE. – Bevestigde 
het bestreden arrest van het hof van beroep te Brussel, dat de vordering tot 
vernietiging tegen de arbitrale uitspraak had afgewezen op grond dat een 
beslissing van de arbitrage-instelling tot verlenging van de termijn voor het 
scheidsgerecht om zijn arbitrale uitspraak te doen, geen arbitrale uitspraak 
vormt en bijgevolg niet moet gemotiveerd worden. – Institutionele arbitrage.
22.  (I.2) – Hof van Cassatie 22  december 1988, Gutbrod Werke GmbH/
Usinorp de Saint-Hubert – Saint Hubert Gardening, La Concession de Vente 
exclusive, l’Agence Commerciale et l’Arbitrage, Bruylant, Brussel, 1996, 81-88. 
– Vernietigde gedeeltelijk het bestreden arrest van het hof van beroep te 
Brussel, maar bevestigt het arrest waar dit oordeelde dat een geschil over 
een exclusieve concessieovereenkomst niet arbitreerbaar is wanneer de ar-
biters niet verplicht zijn om Belgisch recht toe te passen. – Institutionele 
arbitrage.
23.  (III.2) – Hof van Cassatie 7  december 1989, A.R. 6604, Bazel nv e.a./
Shopping Center Galmaarden nv, Pas. 1990, I, 439-441, Arr.Cass. 1989-1990, 
494-496, TBH 1990, 1019-1021, noot H. VAN HOUTTE, “Aanduiding van 
arbiters door de rechtbank”; Rev.T.V.A. 1990, 165. – Bevestigde het bestre-
den arrest van het hof van beroep te Antwerpen, dat geoordeeld had dat 
tegen een beslissing van de voorzitter van de rechtbank van eerste aanleg tot 
aanstelling van een arbiter geen voorziening openstaat.
24.  (VII.7) – Hof van Cassatie 29  januari  1993, A.R. 7862, Janssen/Edris-
groep A.G., Arr.Cass. 1993, 127-129, Pas. 1993, I, 119-121, RCJB 1994, 647-
663, noot J. VAN COMPERNOLLE, RW 1993-1994, 188. – Bevestigde het 
bestreden arrest van het hof van beroep te Antwerpen, dat de arbitrale 
uitspraak had nietig verklaard op vraag van een derde wegens bedrog.
25.  (II.1) – Hof van Cassatie 27 oktober 1995, A.R. C.95.0007.F, Euro Hotels 
International Ltd./Ramada Europe Inc., Pas. 1995, I, 952-957, RW 1995-1996, 
1097, Arr.Cass. 1995, 922-927. – Bevestigde het bestreden arrest van het hof 
van beroep te Brussel, dat geoordeeld had dat uit de correspondentie tussen 
partijen een arbitrageovereenkomst was tot stand gekomen. – Institutionele 
arbitrage.
26.  (II.7) – Hof van Cassatie 9 november 1995, A.R. C.93.0235.N, AG 1824 
nv/Geyskens, Arr.Cass. 1995, 986-987, Pas. 1995, I, 1018-1021, Rec.Arr.Cass. 
1996, 983, noot K. MARTENS, “De arbitrageovereenkomst: nog steeds een 
probleemkind van de overheidsrechter”, JT 1997, 97, D. FEVERY, “Arbitrage 
et intervention force devant le juge étatique – Plaidoyer pour plus de symbiose”, 
P&B 1996, 118, RW 1995-1996, 1247. – Vernietigde het bestreden arrest van 
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het hof van beroep te Antwerpen, dat geoordeeld had dat de vordering tot 
tussenkomst die ertoe strekt vrijwaring te doen bevelen niet is onttrokken 
aan de rechtsmacht van de rechter, ook al is er een geldige arbitrageovereen-
komst gesloten.
27.  (I.7 en II.5) – Hof van Cassatie 10 oktober 1996, A.R. C.95.0454.F, Libois 
en Danheux/Franse Gemeenschap, RW 1996-1997, 996, Pas. 1996, II, 973-
975, T.P.B./RDJP 1998, 68, noot H. VERBIST, “La clause d’arbitrage perdant 
ses effets suite à la succession de l’état dans les droits d’un des ses contrac
tants”, RCJB 1998, 388, noot G. KEUTGEN, “L’arbitrage des personnes  
morales de droit public – Une interprétaion extensive de l’article 1676 du 
Code judiciaire”. – Bevestigde het bestreden arrest van het hof van beroep 
te Luik, dat geoordeeld had dat een publiekrechtelijke rechtspersoon die in 
de rechten treedt van de partij die een arbitrageovereenkomst heeft gesloten, 
niet kan gebonden beschouwd worden door die arbitrageovereenkomst.
28.  (I.1) – Hof van Cassatie 4 september 1997, A.R. C.94.0113.N, Konink
lijke sportvereniging Cercle Brugge vzw/M. Van Iseghem, Arr.Cass. 1997, 
775-777. – Vernietigde het bestreden arrest van het hof van beroep te Gent, 
dat de geldigheid van een arbitrageovereenkomst inzake de vergoeding van 
een voetbalspeler niet had erkend. – Institutionele arbitrage.
29.  (II.4) – Hof van Cassatie 8  mei  1998, A.R. C.96.0400.F, Faillissement 
Société Générale d’ameublement et de décoration nv/T. Al Badr Ammache 
Contracting Ltd., Arr.Cass. 1998, 499-503, RNB 1998, 397-400. – Bevestigde 
het bestreden arrest van het hof van beroep te Brussel, dat de geldigheid 
van de arbitrageovereenkomst gesloten vóór het faillissement en de tegen-
stelbaarheid ervan aan de curator had erkend. – Institutionele arbitrage.
30.  (VIII.1) – Hof van Cassatie 5 juni 1998, A.R. C.97.0179.F, internationale 
organisatie CIAGI/Banque Arabe et Internationale d’Investissements, ven-
nootschap naar Frans recht, in aanwezigheid van Morgan Guaranty Trust 
Company of New York, vennootschap naar Amerikaans recht, Pas. 1998, I, 
682-688, RW 1999-2000, 817-818, JT 1998, 701-702, Rev.Arb. 1998, 715-722, 
noot J. LINSMEAU, ICCA Yarb.Comm.Arb., vol. XXIV, 1999, 603-614, RCJB 
2003, 456-478, noot G. BLOCK. – Bevestigde het bestreden arrest van het 
hof van beroep te Brussel, dat de arbitrale uitspraak uitvoerbaar had ver-
klaard.
31.  (II.2) – Hof van Cassatie 13 oktober 1998, A.R. P.97.0368.N, Antwerp 
Combined Terminals NV/Peeters e.a., Arr.Cass. 1998, 965-967. – Nam akte 
van afstand van voorziening tegen een arrest van het hof van beroep te 
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Antwerpen, en verwierp voor het overige de voorziening. – Institutionele 
arbitrage.
32.  (VII.3) – Hof van Cassatie 10 december 1998, A.R. C.95.0247.N, Segers 
q.q./Royale Belge nv, Arr.Cass. 1998, 1115-1117 – Bevestigde het bestreden 
arrest van het hof van beroep te Antwerpen, dat de vordering tot vernietiging 
tegen de arbitrale uitspraak had afgewezen.
33.  (II.6) – Hof van Cassatie 28 september 2000, A.R. C.98.0506.F, Le Lion 
Belge NV / Parcavenue NV, Winterthur Europe Assurances, B. en D., http://
www.juridat.be. – Bevestigde het bestreden arrest van het hof van beroep te 
Bergen, dat geoordeeld had dat, alhoewel de verzekeraar aan het slachtoffer 
excepties kan tegenwerpen die de verzekeraar toelaten dekking te weigeren 
aan zijn eigen verzekerde, de verzekeraar evenwel aan het slachtoffer geen ex-
ceptie kan tegenwerpen die gebaseerd is op een arbitragebeding opgenomen 
in de verzekeringspolis, omdat dit arbitragebeding vreemd is aan de verzeke
ringsdekking als dusdanig.
34.  (III.2) – Hof van Cassatie 15 december 2000, A.R. C.00.0123.N, Minerva 
Underwriters nv/Naviga nv, Arr.Cass. 2000, 2004-2007, Pas. 2002, 1957-1960, 
RW 2001-2002, 124-125. – Beslist dat geen cassatieberoep mogelijk is te-
gen de beslissing van de voorzitter van de rechtbank van eerste aanleg (te 
Antwerpen) tot aanstelling van de arbiter.
35.  (I.2) – Hof van Cassatie 13 december 2001, A.R. C.99.0198N, Plastimoda 
S.p.A., vennootschap naar Italiaans recht/Mobica nv, Arr.Cass. 2001, 2179-
2182, Pas. 2001, I, 2110-2113, RW 2003-2004, 213-214. – Vernietigde het 
bestreden arrest van het hof van beroep te Brussel, dat geoordeeld had dat 
op de stilzwijgend verlengde alleenverkoopovereenkomst geen geldig (gezien 
niet schriftelijk) arbitragebeding van toepassing was.
36.  (I.2) – Hof van Cassatie 15 oktober 2004, A.R. C.02.0216.N, Colvi nv/
Interdicta, vennootschap naar Zwitsers recht, Arr.Cass. 2004, 1616-1622, Pas. 
2004, 1597-1603, RW 2005, 1063-1064, NJW 2005, 630-633, noot M. PIERS 
en H. VERBIST, “Concessiegeschillen en arbitrage – Welk recht bepaalt vat-
baarheid voor arbitrage?”, NJW 2005, 619-626; noot B. HANOTIAU, “Pa
norama de jurisprudence belge”, Cah.Arb. 2005/1, Gaz.Pal., 27-28 april 2005, 
46-48, noot M. TRAEST en P. HOLLANDER, TBH 2005, 488-504, ICCA 
Yearb.Comm.Arb., vol. XXXI, 2006, 587-594; H. VERBIST, “Arbitrability of 
Exclusive Distributorship Agreements in Belgium: Lex Fori (and Lex Con-
tractus) “, J.o.Int.Arb., vol. 22/N° 5, oktober 2005, 427-434. – Vernietigde het 
bestreden arrest van het hof van beroep te Antwerpen, dat een geschil over 
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een exclusieve concessieovereenkomst met toepassing van buitenlands recht 
arbitreerbaar had bevonden.
37.  (VII.4) – Hof van Cassatie 10 november 2005, A.R. C.04.0452.N, Africa 
Industrial Services, vennootschap naar Italiaans recht / Polytra nv, Arr.Cass. 
2005, 2224-2233, Pas. 2005, 2231-2240, RW 2005-06, 1104-1105, Tijdschrift@
ipr.be 2006/nr. 4, 43-50. – Vernietigde het bestreden arrest van het hof van 
beroep te Antwerpen, dat de arbitrale uitspraak had vernietigd.
38.  (I.2) – Hof van Cassatie 16 november 2006, A.R. C.02.0445.F, Van Hop-
plynus Instruments S.A./Coherent Inc., vennootschap naar Amerikaans 
recht, Arr.Cass. 2006, 2318-2325, Pas. 2006, 2351-2372, JLMB, 2007, 473, 
TBH-RDC 2007, 889, noot L. MERTENS, “Arbitrabilité des litiges concer-
nant la résiliation des concessions de vente exclusives soumises à la loi belge 
du 27 juillet 1961 : la bouteille à encre est-elle enfin épuisée?”, ICCA Yearb.
Comm.Arb, vol. XXXI, 2006, 587-588. – Vernietigde het bestreden arrest 
van het hof van beroep te Brussel, dat een geschil over een exclusieve con-
cessieovereenkomst met toepassing van buitenlands recht arbitreerbaar had 
bevonden. – Institutionele arbitrage.
39.  (VII.2) – Hof van Cassatie 25  mei  2007, A.R. C.04.0281.N, W.D. en 
Amofra nv/Dever nv en Transbox nv, Arr.Cass. 2007, 1109-1114, T.P.B. 2008, 
92-101, noot M. PIERS, “De vernietiging van de arbitrale uitspraak op grond 
van een schending van de rechten van verdediging”, RCJB 2010, 445-469, noot 
B. HANOTIAU en O. CAPRASSE, “Les droits de la défense dans la procédure 
arbitrale”. – Vernietigde het bestreden arrest van het hof van beroep te 
Antwerpen, dat de vordering tot vernietiging van de arbitrale uitspraak had 
verworpen. – Institutionele arbitrage.
40.  (VI.1 en VII.5) – Hof van Cassatie 5  maart  2009, A.R. C.08.0028.F., 
M.P./M.S. en M.L., http://www.juridat.be, TBH 2009, 734. – Vernietigde 
het bestreden arrest van het hof van beroep te Brussel, dat de vordering tot 
vernietiging van de arbitrale uitspraak had afgewezen en dat geoordeeld had 
dat een arbitrale uitspraak gedaan na de overschrijding van de termijn voor 
de uitspraak als rechtsgeldig kan beschouwd worden louter op grond dat de 
partijen zich vóór de uitspraak niet hebben beklaagd over de overschrijding 
van de termijn.
41.  (II.4 en III.2) – Hof van Cassatie 29 mei 2009, A.R. C.06.0264.N, Tor-
rekens Rik, curator q.q. van faillissement Euromachines bvba/LAG Trailers 
nv, http://www.juridat.be, TBH 2009, 734, TBH 2010, 98. – Bevestigde het 
bestreden arrest van het hof van beroep te Gent, dat de geldigheid van de 
arbitrageovereenkomst bevestigd had, omdat uit het feit dat een gefailleerde 



Articles/Doctrine
Arbitrage en de Hoogste Belgische Gerechtshoven (1904-2019)

435

b-Arbitra 2019/2� Wolters Kluwer

een betalend lid zou zijn van een arbitrage-instelling, niet volgt dat de curator 
die de gefailleerde vertegenwoordigt, een bevoorrechte positie zou hebben bij 
de aanwijzing van de arbiter of de arbiters. – Institutionele arbitrage.
42.  (I.2) – Hof van Cassatie 14  januari  2010, A.R. C.08.0503.N, Sebastian 
International Inc., vennootschap naar Amerikaans recht/Common Market 
Comestics S.A., Arr.Cass. 2010, 123-130, Pas. 2010, 119-126, RW 2010-2011, 
1087-1091, noot D. MERTENS, “Over de arbitreerbaarheid van concessie-
geschillen. Eindelijk een uitgemaakte zaak?”, RCJB 2013, 249-276, noot M. 
TRAEST, “Encore … un arrêt de la Cour de cassation sur l’arbitrabilité des 
litiges relatifs à la résiliation, sous l’empire de la loi du 27 juillet 1961, des con-
cessions de vente exclusive”. – Bevestigde het bestreden arrest van het hof 
van beroep te Gent, dat een geschil over een exclusieve concessieovereen-
komst met toepassing van buitenlands recht niet arbitreerbaar had bevonden.
43.  (VII.4) – Hof van Cassatie 13 januari 2011, A.R. C.10.0302.F, Havas, ven-
nootschap naar Frans recht/Dentsu Inc., vennootschap naar Japans recht, Arr.
Cass. 2011, 141-145, Pas. 2011, 146-160. – Bevestigde het bestreden arrest 
van het hof van beroep te Brussel en bevestigt daarmee ook de vernietiging 
van de arbitrale uitspraak uitgesproken door de eerste rechter.
44.  (VII.2) – Hof van Cassatie 21 januari 2011, A.R. C.09.0625.N, Dever nv 
en Transbox nv/D.W. en Amofra nv, Arr.Cass. 2011, 251-254, Pas. 2011, 236-
239. – Bevestigde het bestreden arrest van het hof van beroep te Gent, dat 
een arbitrale uitspraak had vernietigd.
45.  (IV.2) – Hof van Cassatie 28 januari 2011, A.R. C.09.0360. N, Epifin nv 
en De Persgroep Publishing nv/Lifestyle Press nv, Arr.Cass. 2011, 335, Pas. 
2011, 348. – Bevestigde het bestreden arrest van het hof van beroep te Brus-
sel, dat geoordeeld had dat twee arbitrale tussenuitspraken konden worden 
aangewend als bewijs voor het bekomen van een voorlopige maatregel. – In-
stitutionele arbitrage.
46.  (I.3) – Hof van Cassatie 3 november 2011, A.R. C.10.0613.N, Air Transat 
A.T. Inc./Air Agencies Belgium S.A., Arr.Cass. 2011, 2247-2251, Pas. 2011, 
2428-2430, RW 2011-2012, 1646, noot D. MERTENS, “Handelsagentuur en 
arbitrage”, RABG 2011, 417, noot K. SWERTS en B. VOLDERS, “Over de ar-
bitreerbaarheid van agentuurgeschillen”. – Bevestigde het bestreden arrest 
van het hof van beroep te Brussel, dat een geschil over een handelsagen
tuurovereenkomst met toepassing van buitenlands recht niet arbitreerbaar 
had bevonden.
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47.  (I.3) – Hof van Cassatie 5 april 2012, A.R. C.11.0430.N, United Antwerp 
Maritime Agencies (UNAMAR)/Navigation Maritime Bulgare, http://www.
juridat.be, Arr.Cass. 2012, 886-905, Pas. 2012, 760-767, TBH 2012, 937-938. 
– Stelde een prejudiciële vraag aan het Europees van Justitie in verband met 
een voorziening tegen een arrest van het hof van beroep te Antwerpen, dat 
zijn rechtsmacht had verworpen en het geschil naar arbitrage had verwezen 
– Institutionele arbitrage.
48.  (VIII.1) – Hof van Cassatie 4 oktober 2013, A.R. C.12.0614F, Interna-
tional Hotels Worldwide Inc., vennootschap naar het recht van de Britse 
Maagdeneilanden/Belgische Staat, minister van Buitenlandse Zaken en SA 
Banca Monte Paschi Belgio, Arr.Cass. 2013, 2011-2013, Pas. 2013, 1857-1862, 
TBH 2014, 72-75, met conclusies van advocaat-generaal Henkes en aante
keningen, b-Arbitra 2015, 349-356, noot O. CAPRASSE, “Tierce opposition 
contre l’exequatur d’une sentence arbitrale”. – Vernietigde het bestreden ar-
rest van het hof van beroep te Brussel, dat de derde beslagenen, die geen 
partij waren in de arbitrageprocedure, toegelaten had om verzet te doen te-
gen de uitvoerbaarverklaring van een arbitrale uitspraak.
49.  (VII.4) – Hof van Cassatie 7 november 2013, A.R. C.12.0193.N, Man-
agement Service bvba, in vereffening van Media Lounge Belgium nv/Vlaamse 
Mediamaatschappij nv, Arr.Cass. 2013, 2356-2363, Pas. 2013, 2185-2186. – 
Bevestigde het bestreden arrest van het hof van beroep te Brussel, dat de 
eerste rechter bevestigd had in zijn afwijzing van de vordering tot vernieti
ging tegen de arbitrale uitspraak.
50.  (II.3) – Hof van Cassatie 22 november 2013, A.R. C.12.0405.F, B/D. e.a., 
Arr.Cass. 2013, 2504-2507, Pas. 2013, 2316-2321. – Vernietigde het bestre-
den arrest van het hof van beroep te Brussel, dat geoordeeld had dat een 
voorlopige koopovereenkomst van een onroerend goed, waarin een arbi-
tragebeding was voorzien, nietig was.
51.  (I.4) – Hof van Cassatie 13  december 2013, A.R. C.12.0133.F, Société 
wallonne des aéroports/J.-M. D, Pas. 2013, 2594-2597, JT 2014, 115, noot 
O. CAPRASSE. – Bevestigde het arrest van het hof van beroep te Luik, 
dat geoordeeld had dat de overeenkomst een overeenkomst van bindende 
derdenbeslissing en geen arbitrageovereenkomst was.
52.  (VII.5) – Hof van Cassatie 10  januari  2014, A.R. C.13.0339.F, Jicedo 
S.A./C. in aanwezigheid van G., Arr.Cass. 2014, 52-58, Pas. 2014, 57-65, RW 
2014-2015, 1310-1311. – Vernietigde gedeeltelijk het bestreden arrest van het 
hof van beroep te Brussel, dat ook de tijdig gedane arbitrale tussenuitspraken 
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had vernietigd wegens overschrijding van de door de partijen vastgestelde 
termijn voor de einduitspraak.
53.  (I.3) – Hof van Cassatie 12 september 2014, A.R. C.11.0430.N., United 
Antwerp Maritime Agencies (UNAMAR)/Navigation Maritime Bulgare, ven-
nootschap naar Bulgaars recht, Arr.Cass. 2014, 1849-1858, Pas. 2014, 1845-
1854, RABG 2015, 661-663, noot S. CNUDDE, “Het arrest UNAMAR: op 
weg naar een spaarzamer gebruik door de forumrechter van de eigen voor-
rangregels om het door partijen gekozen recht van een andere EU-lid-staat 
opzij te schuiven?”. – Neemt de prejudiciële beslissing van het Europees Hof 
van Justitie over en vernietigde het arrest van het hof van beroep te Antwer-
pen, dat zijn rechtsmacht had verworpen bij een geschil inzake een handels
agentuurovereenkomst, en het geschil naar arbitrage had verwezen – Insti-
tutionele arbitrage.
54.  (VII.4) – Hof van Cassatie 28 november 2014, A.R. C.12.0517.N, G.V.L., 
Lifestyle Press nv, Juke Box nv en K.V.L./Epifin nv en De Persgroep Publish-
ing, Arr.Cass. 2014, 2754-2756, Pas. 2014, 2701-2702, RW 2015-2016, 897. 
– Bevestigde het bestreden arrest van het hof van beroep te Brussel, dat de 
vordering tot vernietiging tegen de arbitrale uitspraak had afgewezen.
55.  (VI.1 en VII.5) – Hof van Cassatie 26 oktober 2015, A.R. C.13.0264.N, 
X, vennootschap naar Amerikaans recht/Y. vennootschap naar Duits recht, 
b-Arbitra 2017, 149-151, noot H. VERBIST, “Kan een arbitrale tussenuit
spraak in een institutionele arbitrage gedaan worden na de termijn vermeld 
in de tussenuitspraak?”, b-Arbitra 2017, 152-174. – Bevestigde het bestreden 
arrest van het hof van beroep te Brussel, dat een arbitrale tussenuitspraak en 
een einduitspraak had vernietigd, maar een andere arbitrale tussenuitspraak 
rechtsgeldig had verklaard omdat een tweede arbitrale tussenuitspraak was 
gedaan na het verstrijken van de in die tussenuitspraak gedane termijn. – 
Institutionele arbitrage.
56.  (VII.4) – Hof van Cassatie 27 januari 2017, A.R. C.15.0467.N, North Sea 
Enterprises SPRL/Touax River Barges, vennootschap naar Frans recht, Pas. 
2017, 218-219. – Vernietigde het bestreden arrest van het hof van beroep te 
Antwerpen, dat een arbitrale uitspraak had vernietigd.
57.  (VI.1) – Hof van Cassatie 26 oktober 2017, A.R. C.16.0143.N, R. Torre
kens q.q. curator van faillissement Euromachines bvba/LAG Trailers nv, 
http://www.juridat.be, RW 2018-2019, 144. – Bevestigde het bestreden ar-
rest van het hof van beroep te Gent, dat vond dat het scheidsgerecht zijn 
rechtsmacht niet verliest door tijdsverloop wanneer geen uitspraaktermijn 
werd bepaald.
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58.  (VII.9) – Hof van Cassatie 20  april  2018, A.R. C.17.3493.F, Alpha In-
surance SA en Compagnie européenne d’assurance des marchandises et des 
bagages SA/MJK A.G., vennootschap naar Luxemburgs recht en OEM bvba, 
b-Arbitra 2018, 327-330, noot M. DRAYE, “Caught Somewhere in Time  
– Time Limits for Opposing Enforcement and Seeking Annulment of Arbitral 
Awards before Belgian Courts?”, b-Arbitra 2018, 331-353. – Vernietigde het 
bestreden vonnis van de Franstalige rechtbank van eerste aanleg te Brussel, 
dat de vordering tot vernietiging van de eerste eiser onontvankelijk had ver-
klaard.
59.  (VII.6) – Hof van Cassatie 4  mei  2018, A.R. C.16.0145.F/2, Inter Real 
Estate Trusty BV CVA/Savills Funds Management GmbH vennootschap naar 
Duits recht, Balni bvba, Befimmo nv, S.V. en L.D, http://www.juridat.be. – 
Bevestigde het bestreden arrest van het hof van beroep te Brussel, dat de 
vordering tot vernietiging had afgewezen.
60.  (VII.9) – Hof van Cassatie 14  juni  2018, A.R. C.16.0256.N, N.W. en 
M.W./De Hantsetters en Verhaere nv en A.H, http://www.juridat.be, b-Arbi-
tra 2019, 173-178. – Bevestigde het bestreden vonnis van de rechtbank van 
eerste aanleg te Antwerpen, dat de vordering tot vernietiging onontvankelijk 
had verklaard, wegens overschrijding van de termijn van drie maanden na 
ontvangst van de arbitrale uitspraak.
61.  (II.2 en III.3) – Hof van Cassatie 27 september 2018, A.R. C.16.0346.F, 
M.P./Belgische Staat in aanwezigheid van Noord-Atlantische Verdragsor-
ganisatie, http://www.juridat.be, b-Arbitra 2019, 179-188. – Bevestigde 
het bestreden arrest van het hof van beroep te Brussel, dat de exceptie van 
rechtsmacht had aanvaard en de geldigheid van het arbitragebeding had 
bevestigd.
62.  (VII.4) – Hof van Cassatie 15 maart 2019, A.R. C.18.0275.N, HM.D./J.R. 
e.a., http://www.juridat.be. – Vernietigde het bestreden arrest van het hof 
van beroep te Antwerpen, dat de vordering tot vernietiging had afgewezen.
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LA COUR DE CASSATION FRANÇAISE ET L’ARBITRAGE

La Cour de cassation française et l’arbitrage
Dominique Hascher

Conseiller à la Cour de cassation

Résumé
La Cour de cassation de France, après une décision hostile à la clause compromis-
soire en 1843, adopte au contraire, depuis 1963, une jurisprudence favorable à l’ar-
bitrage international, qui repose sur la reconnaissance d’un ordre juridique arbitral 
dégagé des droits nationaux. L’article examine les grands arrêts de la Cour et sa 
politique jurisprudentielle. Si, récemment, un premier repli est apparu dans le droit 
français de l’arbitrage, il n’est pas le fruit de la Cour de cassation, mais celui du Tri-
bunal des conflits.

Summary
The French Cour de cassation, after a decision that was hostile to the arbitration 
clause in 1843, has on the contrary adopted, since 1963, case-law that are favorable 
to international arbitration, on the basis of the recognition of on arbitral legal order 
distinct from the national legal orders. The article examines the milestones deci-
sions of the Cour de cassation and its policy towards arbitration. Recently, French 
law on arbitration witnessed a first set-back, due to a decision of the Tribunal des 
conflits, not the Cour de cassation.

I.	 Introduction
1.  On doit à la Cour de cassation française d’avoir réduit à néant l’arbitrage 
en France au XIXe siècle, avant d’en mener une lente réhabilitation à partir du 
premier quart du siècle suivant. En 1843, la Cour de cassation rend faculta-
tive la clause compromissoire, n’admettant que le compromis, un acte enserré 
dans le Code de procédure civile de 1804 par des conditions de validité que la 
Cour interprète dans le sens le plus strict1. La Cour de cassation fit ainsi tri-
ompher un positivisme juridique qui ne peut accepter d’autres manifestations 

1	 Civ., 10 juillet 1843, Prunier, S., 1843.1.561, D., 1843.1.343. Sur cet arrêt et les autres cités dans cette contribu-
tion, v. I. FADLALLAH et D. HASCHER, Les grandes décisions du droit de l’arbitrage commercial, Dalloz, 2019.
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de la justice que celle exprimée par les juridictions publiques, seules qualifiées 
pour appliquer le droit légiféré dont le champ ne peut être concurrencé par 
d’autres règles.
2.  Sans rentrer dans l’histoire du droit de l’arbitrage en France2, il convient de 
signaler que l’interdiction fulminée en 1843 ayant, par son caractère absolu, 
incité les entreprises françaises à pratiquer l’arbitrage en dehors de l’Hexa
gone, en se tournant vers le Royaume-Uni3 ou la Belgique4, la Cour de cassa-
tion a été poussée à amoindrir la rigidité de la prohibition qui fut considérée 
comme n’étant pas d’ordre public international. La notion de commerce in-
ternational, développée dans l’entre-deux-guerres5, fut le véhicule finalement 
utilisé par la Cour de cassation pour redonner un espace à la pratique de l’ar-
bitrage6. Il faudra attendre la fin du second conflit mondial pour que la Cour 
s’exprime à nouveau, cette fois avec des méthodes entièrement différentes.
3.  La Cour de cassation ne connaît pas du fond des affaires. Elle ne statue pas 
sur les demandes des parties formées devant les instances précédentes et en 
cela elle n’est pas une cour suprême. Elle n’est juge que des décisions qui lui 
sont déférées, sa mission consistant à contrôler l’uniformité de l’application 
du droit français par les juridictions du fond (cours d’appel ou tribunaux) 
qui auront le dernier mot sur le litige. Mais elle ne met en œuvre aucun con-
trôle de constitutionnalité de la loi. Dans ces limites, elle connaît des pour-
vois formés contre les décisions des cours d’appel qui ont statué en matière 
d’arbitrage, soit directement7, soit en appel des juridictions de première ins
tance8. Aucune décision des juges de première instance ne peut lui être di-
rectement déférée dans le domaine de l’arbitrage, la Cour de cassation ayant 
déclaré irrecevable le pourvoi contre le juge d’appui9 qui statue, en principe, 

2	 C. JALLAMION, « La jurisprudence française et l’arbitrage de 1843 à 1958 », Rev. arb., 2015.739, 1037 ; Ch. 
JARROSSON, « La clause compromissoire », Rev. arb., 1992.259.

3	 Req. 8 décembre 1914, Salles c. Hale et Cie, D.P., 1916.194 ; R.B.D.I.P.R., 1914.433 ; J.D.I., 1916.1218.
4	 Req. 21 juin 1904, Georges Bernard c. Sté. la General Mercantile Company, D.P., 1906.1.395 ; S., 1906.1.22, 

J.D.I., 1904.888 ; E.-H. PERREAU, « De la validité de la clause compromissoire insérée dans un contrat passé 
avec l’étranger », J.D.I., 1910.787).

5	 Civ., 17 mai 1927, Grands arrêts de la jurisprudence de droit civil, Dalloz, 2000, 11e éd., n° 231.
6	 Cass. (civ.), 19  février 1930, Mardelé c. Muller et Cie, J.D.I. ,1931.90, note J.P.  ; Rev. crit. dr.  intern. privé, 

1930.282 ; Rev. crit. dr.  intern. privé, 1931.514 (1re espèce)  ; D.H., 1930.228 ; S., 1933.41 (1re espèce), note  
J.-P. NIBOYET  ; Cass. (civ.), 27  janvier 1931, Dambricourt c.  Rossard, D.H., 1930.228  ; Rev.  crit.  dr.  in-
tern. privé, 1931.514 (2e espèce) ; S., 1933.41 (2e espèce), note J.-P. NIBOYET ; J.D.I., 1932.93.

7	 Art. 1519 C. proc. civ. (pour l’arbitrage international).
8	 Art. 1522 et 1523 C. proc. civ. (pour l’arbitrage international).
9	 Cass. (civ. 1re), 22  novembre 1989, n°  8819334, Philipp Brothers c.  Drexel Burham Lambert, Rev.  arb., 

1990.142, note S. GUINCHARD.



Articles/Doctrine
La Cour de cassation française et l’arbitrage

441

b-Arbitra 2019/2� Wolters Kluwer

sans recours10. La Cour de cassation ne s’exprime, qu’il s’agisse de l’arbitrage 
ou des autres branches du droit, qu’en réponse aux questions posées par les 
pourvois. Les cas usuels d’ouverture sont la violation de la loi, le manque de 
base légale et les griefs disciplinaires dont essentiellement les vices de moti-
vation11. Les enseignements de la Cour sont ainsi limités dans leur expression 
par le medium étroit de la technique de cassation.

II.	 La construction originale du droit français de l’arbitrage
4.  L’arrêt qui marque la rupture avec le passé – et imprime au droit français 
de l’arbitrage sa spécificité – est l’arrêt Gosset rendu le 7 mai 196312. L’affaire 
illustre à la perfection l’arriération du droit français de l’époque. Un contrat 
de vente conclu entre une société française et une société italienne stipulait 
une clause compromissoire sur la base de laquelle un arbitrage se tint en 
Italie. Défavorable à la partie française, celle-ci s’opposa à l’exécution de la 
sentence en France. Son argumentation était simple : la marchandise n’ayant 
pu être livrée en Italie, faute d’autorisation d’exporter, le contrat était nul, 
ce qui réglait par voie de conséquence le sort de la clause d’arbitrage qui y 
était stipulée13. Si la séparabilité de la clause compromissoire du contrat de 
base était inconnue du droit français, il n’en était pas de même des autres 
droits européens, dont le droit italien qui admettait une telle règle depuis 
les années 193014. La recherche du droit applicable au contrat, d’après les 
facteurs de rattachement communément admis alors15, aurait très vraisem-
blablement mené à la désignation du droit italien. C’était une manière de 
sauver la sentence. Mais ce n’est pas le chemin emprunté par la Cour de cas-
sation. Réprimant toute recherche du droit applicable, elle développe, dans 
les relations internationales qui ne sont pas réglementées par le législateur, 
une solution qui répond directement à la question posée : « en matière d’arbi-
trage international, l’accord compromissoire, qu’il soit conclu séparément ou 

10	 Art. 1460 C. proc. civ.
11	 Droit et pratique de la cassation en matière civile, Lexi Nexis, 2012, 3e éd. ; E. FAYE, La Cour de cassation, La 

mémoire du droit, 1999.
12	 Rev.  crit.  dr.  intern.  privé, 1963.615, note H. MOTULSKY  ; Écrits, Études et notes sur l’arbitrage, Préf. 

Cl. REYMOND, Dalloz, 2010, p.  340  ; D., 1963.545, note J. ROBERT  ; J.C.P., 1963 II 13405, note  
B. GOLDMAN ; J.D.I. 1964.82 (1re espèce), note J.-D. BREDIN ; Rev. arb., 1963.60.

13	 C.A. Aix, 25 février 1958, Rev. arb., 1958.94 ; J.D.I., 1959.1132, note J.-D. BREDIN.
14	 F.-E. KLEIN, « Du caractère autonome de la clause compromissoire, notamment en matière d’arbitrage 

international », Rev. crit. dr. intern. privé, 1961.499. UNIDROIT.
15	 H. BATTIFOL, Les conflits de lois en matière de contrats, Sirey, 1938.
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inclus dans l’acte juridique auquel il a trait, présente toujours, sauf circons
tances exceptionnelles qui ne sont pas alléguées en la cause, une complète 
autonomie juridique, excluant qu’il puisse être affecté par une éventuelle in-
validité de cet acte »16.
5.  La méthode des règles matérielles consiste à définir des règles de fond 
pour les rapports internationaux sans passer par le détour de la règle de con-
flit17. À l’époque moderne, le seul arrêt de la Cour de cassation où la méthode 
conflictuelle fut utilisée en matière d’arbitrage est l’arrêt San Carlo du 14 avril 
196418. Même si la réponse donnée – la possibilité pour une personne morale 
de droit public de passer un accord d’arbitrer – est positive, celle-ci est trou-
vée dans la loi italienne du contrat litigieux, un établissement public pouvant 
comme tout contractant choisir de soumettre un contrat de droit privé à une 
loi étrangère qui valide la clause compromissoire. Mais la solution aurait pu 
être bien l’inverse si les parties avaient fait choix d’une loi prohibitive. La dé-
cision est qualifiée de rétrograde sur le plan de la méthode par Goldman19.
6.  La règle de séparabilité proclamée par la Cour de cassation dans l’affaire 
Gosset est une règle française. La Cour de cassation, plus haute juridiction de 
droit commun en France, a refusé toute application d’un droit étranger, mais 
n’a pas dit qu’elle appliquait une règle de droit international20. Dans l’affaire 
Hecht où se discutait la validité de la clause compromissoire menacée par le 
doit français si elle n’était conclue entre commerçants, ce que soutenait M. 
Hecht pour qui le contrat litigieux était un acte mixte, la Cour de cassation 
souligne que l’autonomie de la clause est bien plus que la séparabilité du con-
trat de base dans lequel elle est stipulée  : « Mais attendu qu’ayant relevé le 
caractère international du contrat qui liait les parties et rappelé qu’en matière 
d’arbitrage international l’accord compromissoire présente une complète au-
tonomie, l’arrêt attaqué en a justement déduit que la clause litigieuse devait 
en l’espèce recevoir application.  »21. Ici, l’autonomie concerne aussi le rat-
tachement de la clause compromissoire à un système juridique national. La 

16	 Supra, note 9.
17	 B. OPPETIT, « Le développement des règles matérielles », Trav. com. fr. DIP, Journée du cinquantenaire, 

CNRS, 1986, p. 121.
18	 RCDIP, 1966.68, note H. BATIFFOL, D., 1964.637, note J. ROBERT, Rev.  arb., 1964.82 et 137, note  

J. ROBERT, J.C.P., 1965 II 14406, obs. P.L., S., 1964.93, note A. PLANCQUEEEL.
19	 J.D.I., 1965.645, note B. GOLDMAN.
20	 Le système français et moniste en ce qu’il ne sépare pas l’ordre interne et l’ordre international, la Constitu-

tion de 1958 donnant aux traités et accords une autorité supérieure à celle de la loi.
21	 Civ. 1re, 4 juillet 1972, J.D.I., 1972.843, note B. OPPETIT, Rev. crit. dr. intern. privé, 1974.82, note P. LEVEL.
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précision sur la nature des règles créées par la Cour de cassation se déduira 
mieux de son œuvre ultérieure.
7.  Jusqu’à l’arrêt Dalico du 20  décembre 199322, la doctrine s’était en effet 
interrogée sur la nature de la règle dégagée par la Cour de cassation à propos 
de l’autonomie de la clause compromissoire23. La Cour de cassation, devant 
laquelle, dans l’affaire Dalico, n’était plus en jeu la validité de la clause com-
promissoire au regard du droit français, mais du droit libyen, juge « qu’en 
vertu d’une règle matérielle du droit international de l’arbitrage, la clause 
compromissoire est indépendante juridiquement du contrat principal qui la 
contient directement ou par référence et que son existence et son efficacité 
s’apprécient, sous réserve des règles impératives du droit français et de l’ordre 
public international, d’après la commune volonté des parties, sans qu’il soit 
nécessaire de se référer à une loi étatique »24. La Cour clarifie qu’il s’agit d’une 
règle matérielle française. Elle admet que la clause d’arbitrage, si elle n’est 
pas soumise aux normes trouvées dans une loi nationale, n’échappe pas pour 
autant à toute norme25.
8.  La règle nationale écartée dans l’affaire Dalico pour juger de la validité de 
la clause compromissoire étant une loi étrangère et non la loi française, une 
partie de la doctrine française a dénoncé l’impérialisme de la solution juris-
prudentielle26. En réalité, les juridictions françaises appliquent leurs règles 
aux arbitrages dont elles ont connaissance. Chasser la méthode conflictuelle 
de la résolution des questions qui se posent en arbitrage n’est pas un ex-
pansionnisme au détriment des lois étrangères. L’arbitre ou le juge étranger 
mis au pied du mur du conflit de lois appliquera le droit français tel que la 
Cour de cassation le définit, pour peu que la règle de conflit désigne le droit 
français. Mais l’arbitre ou le juge étranger peut aussi décider de suivre une 
voie similaire au juge français en recourant à la méthode des règles matériel
les.
9.  La Cour de cassation travaille à partir de l’hypothèse de l’existence d’un 
ordre juridique arbitral regroupant des règles d’origine interétatique ou dé-
gagées d’après le consensus étatique ou le droit international qui ont toutes 

22	 J.D.I., 1994.432, note E. GAILLARD, Rev. arb., 1994.116, note H. GAUDEMET-TALLON ; Rev. crit. dr. in-
tern. privé, 1994.663, note P. MAYER.

23	 Ph. FRANCESCAKIS, « Le principe jurisprudentiel de l’autonomie de l’accord compromissoire après l’ar-
rêt Hecht de la Cour de cassation », Rev. arb., 1974.67.

24	 Supra, note 19.
25	 J.-P. ANCEL, « L’actualité de la clause compromissoire », Trav. com. DIP fr., 1991-1992, Pedone, 1994, p. 75.
26	 Par ex. H. SYNVET, Rev. arb,. 1993.281 ; V. HEUZE, Rev. crit. dr. intern. privé, 1998.87.
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pour objectif de neutraliser le droit interne. La volonté des parties créatrice 
de droit à laquelle l’arrêt Dalico fait allusion ne s’explique pas autrement que 
par la reconnaissance au minimum d’un consensus des droits sur un tel con-
cept27. La Convention de New York du 10 juin 1958 pour la reconnaissance 
et l’exécution des sentences arbitrales étrangères est considérée par la Cour 
comme un texte constitutif de cet ordre arbitral international28. La Cour a 
précisé dans l’affaire Putrabali que la sentence est une décision de justice 
internationale qui n’est rattachée à aucun ordre juridique étatique29. C’est à 
l’aune de ces explications qu’il faut comprendre la jurisprudence constante 
et audacieuse de la Cour selon laquelle la sentence n’étant pas intégrée dans 
l’ordre juridique de l’État du siège de l’arbitrage, elle peut, nonobstant son 
refus d’accueil dans cet ordre juridique étatique, être accueillie dans un autre 
État, pourvu qu’elle réunisse bien sûr les conditions de son exequatur dans ce 
dernier État30.
10.  La prise de conscience de l’importance de l’arbitrage dans les relations du 
commerce international et la volonté d’appuyer ce développement expliquent 
la politique jurisprudentielle31 de la Cour de cassation en matière d’arbitrage. 
La neutralisation des ordres juridiques internes, dont les règles n’ont pas été 
conçues pour traiter des problèmes internationaux, outre un regard favorable 
à l’arbitrage, sous-tend les règles adoptées par la Cour de cassation. La règle 
de priorité à l’arbitrage qui commande aux juges de ne pas statuer sur leur 
compétence tant que l’arbitre ne s’est pas prononcée sur la sienne32, la renon-
ciation par l’État à son immunité d’exécution résultant de son engagement 
d’exécuter la sentence en vertu du règlement d’arbitrage applicable33 illus-
trent au mieux cette faveur pour l’arbitrage.

27	 E. GAILLARD, L’ordre juridique arbitral : réalité, utilité, spécificité, (2010) 55 R.D. McGill 891.
28	 Civ. 1re, 8 juillet 2015, J.D.I., 2016.568, note P. DE VAREILLES-SOMMIERES.
29	 Civ. 1re, 29 juin 2007, Rev. arb., 2007.507, note E. GAILLARD ; J.D.I., 2007.1236, note Th. CLAY ; RTD com., 

2007.682, obs. E. LOQUIN., V.B. OPPETIT, Théorie de l’arbitrage, PUF, 1998.
30	 E. GAILLARD, « Coordination or Chaos ? », American Review of international Arbitration, vol. 29, 2018, 

pp. 205 à 242.
31	 G. CANIVET et N. MOLFESSIS, « La politique jurisprudentielle », Mélanges Boré, Dalloz, 2007, p. 79.
32	 Civ. 1re, 26 juin 2001, Rev. arb., 2001.529, note E. GAILLARD ; RTD com., 2002.49, obs. E. LOQUIN.
33	 Civ. 1re, 6  juillet 2000, Rev.  arb., 2001.114, note Ph. LEBOULANGER  ; RTD com., 2001.410, obs.  

E. LOQUIN.
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III.	 La légitimité de la construction de la Cour de cassation
11.  La Cour de cassation n’a vraiment pris toute sa place au sommet de la 
hiérarchie judiciaire qu’en 1837, avec l’abolition complète du référé législa-
tif34. Un droit délibéré présente toujours moins de légitimité qu’un droit lé-
giféré35. Les oligarchies judiciaires, qui ne sont pas démocratiquement élues, 
sont mal positionnées. L’œuvre menée par la Cour de cassation interroge. 
Bien que l’on ne puisse y voir l’indication d’une hostilité, la coïncidence entre 
le prononcé de l’arrêt Hecht le 4 juillet 1972 et l’adoption de l’article 2061 le 
lendemain par le Parlement français qui, cent trente ans après l’arrêt Prunier, 
faisait entrer dans le Code civil le bannissement de la clause compromissoire 
en matière civile36, signale un gouffre d’incompréhension réciproque. On 
peut citer trente ans plus tard la réponse de la ministre française de la Justice 
à une question parlementaire sur l’avenir de la jurisprudence de la Cour de 
cassation qui fait l’impasse sur la construction prétorienne par voie de règles 
matérielles et avance une possible extension de l’article 2061 du Code civil à 
l’arbitrage international pour les contrats de la consommation37. Les pouvoirs 
publics ont à certains moments fait preuve de plus de lucidité en reconnais-
sant que la politique jurisprudentielle de la Cour de cassation en matière d’ar-
bitrage se traduisait par des gains économiques dont bénéficiait l’ensemble 
de la Nation38. Cette politique est le fruit d’une volonté de collaboration des 
juges avec le mode de l’arbitrage et, de manière tout aussi importante, entre 
les juges siégeant dans les affaires d’arbitrage.
12.  Le dialogue avec les acteurs de l’arbitrage est essentiel. D’abord, pour 
l’élaboration du droit. On distinguera deux domaines. Sans doute le plus em-
blématique a été la construction de la juridiction du juge d’appui, dont l’exis
tence est consacrée sous cette appellation par la réforme du droit français de 
l’arbitrage de 201139, grâce à la jurisprudence développée depuis les textes 

34	 M. LEMOSSE, La Cour de cassation au XIXème siècle, Le Tribunal et la Cour de cassation, 1790-1990, 
Litec, 1990.

35	 G. CANIVET, La légitimité du juge, 2007.
36	 « La clause compromissoire est nulle s’il n’est disposé autrement par la loi ».
37	 Rép. min. n° 35415, J.O., Sénat, Q, 31 janvier 2002, p. 314.
38	 Rapport sur certains facteurs de renforcement de la compétitivité juridique de la place de Paris, ministère 

de l’Économie, des Finances et de l’Industrie, ministère de la Justice, mars 2011.
39	 E. GAILLARD et P. DE LASPASSE, « Le nouveau droit français de l’arbitrage interne et international », D., 

2011.175.
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de 1980-198140 avec l’ambition de faire du président du tribunal de grande 
instance de Paris, juge spécialisé désigné pour l’arbitrage international à l’ar-
ticle 1493 (ancien) du Code de procédure civile, une véritable institution arbi-
trale d’aide à l’arbitrage ad hoc. On assiste au début des années 1980 à une ac-
cumulation de décisions du président du tribunal de grande instance de Paris 
auxquelles feront écho des arrêts de la Cour de cassation. Les affaires Philipp 
Brothers41 ou encore La Belle Créole42, sont les plus représentatives d’une 
époque où le chapitre entièrement nouveau de l’assistance des juges à l’arbi-
trage s’écrit en commun avec des coauteurs judiciaires et universitaires43. La 
mission du juge d’appui est de redonner à la volonté des parties toute son ef-
ficacité en assistant celles-ci à surmonter les obstacles qui ont placé la procé-
dure arbitrale (y compris la constitution du tribunal arbitral) dans l’impasse44. 
La sphère d’intervention du juge d’appui est désormais clairement délimi
tée dans le code de procédure civile45. La Cour de cassation a tiré toutes les 
conséquences de l’assistance prodiguée par le juge d’appui. Les dispositions 
de la clause d’arbitrage sur la désignation du tribunal arbitral sont séparables 
de la clause dont elles n’affectent pas la validité46. La désignation de plusieurs 
centres d’arbitrage dans une clause compromissoire ne rend pas celle-ci inap-
plicable47. Dans tous les cas, le juge d’appui devra résoudre la difficulté sans 
remettre en cause la volonté des parties d’arbitrer.
13.  L’arbitrage institutionnel n’est pas oublié avec l’adoption d’une politique 
judiciaire de non-ingérence. Les rapports avec la Chambre de commerce in-
ternationale (CCI) ont permis à cette politique, en raison du volume d’af-
faires traité par cette institution d’arbitrage, de se développer et de s’affiner48. 
L’affaire Opinter49, par exemple, a contribué à définir la nature non juridic-

40	 Ph. FOUCHARD, «  La coopération du Président du Tribunal de grande instance à l’arbitrage  », Écrits, 
CFA, 2007, p. 5.

41	 Trib. gr. inst. Paris, 14 et 29 juin, 15 juillet 1989, Rev. arb., 1990.497.
42	 Trib. gr. inst. Paris, 12 juillet 1989, Rev. arb., 1990.176, note Ph. KAHN.
43	 D. HASCHER, « L’influence de la doctrine sur la jurisprudence française en matière d’arbitrage », Rev. arb., 

2005.391.
44	 G. PLUYETTE, « La désignation d’un arbitre par le juge d’appui », Mélanges Mayer, LGDJ, Lextenso, 2015, 

p. 711.
45	 Art. 1451 à 1460 du code de procédure civile.
46	 Civ. 1re, 9 juillet 2014, Rev. arb., 2015.1103, note B. CASTELLANE.
47	 Civ. 1re, 20 février 2007, Rev. arb., 2007.497, note F.-X. TRAIN.
48	 Ph. FOUCHARD, « Les institutions permanentes d’arbitrage devant le juge étatique », Écrits, CFA, 2007, 

p. 35.
49	 Civ. 2e, 7 octobre 1987, Rev. arb., 1987.479, note E. MEZGER.
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tionnelle des décisions de l’institution d’arbitrage et les conséquences quant à  
leur contestation. L’affaire Cubic50 a été l’occasion pour la Cour de cassation 
de juger du contenu du contrat d’organisation de l’arbitrage conclu entre l’ins
titution et les parties ainsi que la répartition des tâches juridictionnelles et 
non juridictionnelles. La non-ingérence rencontre toutefois les limites d’une 
insuffisance du règlement d’arbitrage de l’institution, auquel cas, le juge d’ap-
pui rentre en scène pour sortir les parties (et l’institution) de l’ornière51. Si la 
question était posée à la Cour de cassation, les contours de la politique de 
non-intervention devraient aujourd’hui être repensés au regard des enseigne-
ments de la jurisprudence européenne sur la Convention de sauvegarde des 
droits de l’homme et des libertés fondamentales.
14.  Le dialogue avec les acteurs du monde de l’arbitrage est ensuite néces-
saire pour la mise à l’épreuve des règles de droit dégagées par la jurispru-
dence52. La règle de priorité à l’arbitrage, que l’on trouve aujourd’hui codifiée 
à l’article 1448 du Code de procédure civile, n’aurait pas de justification si les 
cours d’appel invalidaient fréquemment les sentences sur la compétence53. La 
règle de priorité constituant aussi un pari sur la pertinence des décisions des 
arbitres quant à leur compétence, elle peut jouer tant que les juges étatiques 
se rangent majoritairement à ce qui a été jugé par les arbitres comme cela se 
vérifie encore actuellement. Si on examine les règles dégagées par la Cour 
de cassation sur l’application de la clause d’arbitrage54, on constate que les 
sentences confirment la teneur de ces règles55. Il est donc nécessaire que les 
juges aient un minimum de curiosité pour la jurisprudence arbitrale avant de 
s’engager dans la création de règles matérielles.
15.  Le système de cassation français met en œuvre une coopération entre la 
Cour et les juridictions du fond. Les arrêts de la Cour de cassation française 
n’ont pas de force contraignante pour juges du fond qui restent libres de s’y 

50	 Civ. 1re, 20 février 2001, Rev. arb., 2001.511, note Th. CLAY.
51	 Ph. FOUCHARD, « Les institutions permanentes d’arbitrage devant le juge étatique », Écrits, CFA, 2007, 

p. 35.
52	 I. SELIM, « Les règles matérielles adaptées aux besoins de l’arbitrage du commerce international », Mé-

langes Loquin, Lexis Nexis, Credimi, 2018, p. 303.
53	 Art. 1520-1° C. proc. civ.
54	 Civ. 1re, 11 juin 1991, Rev. arb., 1992.73, note D. COHEN ; 6 février 2001, Rev. arb., 2001.765, note D. CO-

HEN ; 8 juillet 2009, Rev. arb., 2009.529, note D. COHEN.
55	 Extraits de sentences arbitrales de la CCI portant sur l’extension de la convention d’arbitrage aux parties 

non signataires dans les groupes de sociétés, Bull. Cour internationale d’arbitrage de la CCI, vol. 16, n° 2, 
2005, p. 81.
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conformer ou pas56. Ce dialogue, ponctué par les interventions de la Cour de 
cassation, offre la possibilité de mûrir la réflexion sur la solution à apporter. 
Les conditions de validité de la clause d’arbitrage par référence ont été définies 
dans l’affaire Bomar après deux recours à la Cour de cassation57 qui lui ont 
permis d’assouplir considérablement ces conditions en exprimant une nou-
velle règle matérielle58, selon laquelle la clause compromissoire par référence 
est valable lorsque la partie à laquelle on l’oppose en a eu connaissance au mo-
ment de la conclusion du contrat et a, fut-ce par son silence, accepté une telle 
référence. L’affaire American Bureau of Shipping qui a été l’occasion pour la 
Cour de se prononcer le plus complètement sur le jeu de la règle de priorité 
à l’arbitrage a aussi donné lieu à deux arrêts de la Cour59 entrecoupés d’un 
renvoi à la cour d’appel60. Ces interventions ont été complémentaires pour 
définir l’inapplicabilité manifeste d’une convention d’arbitrage avant que la 
réforme du droit de l’arbitrage du 13 janvier 2011 ne s’en empare61.
16.  À l’inverse de ces exemples de coopération réussie, la place des personnes 
morales de droit public dans l’arbitrage a entamé le premier repli que le droit 
français ait connu dans les soixante dernières années. On doit à une instance 
juridictionnelle paritaire, le Tribunal des conflits, d’avoir fait éclater le droit 
de l’arbitrage en invitant les juridictions administratives à y prendre part pour 
renverser la jurisprudence de la Cour de cassation jugée pas assez protectrice 
des intérêts de l’État que le juge administratif a pour mission de défendre62.
17.  La jurisprudence des cours européennes pèse aujourd’hui sur les 
développements futurs du droit de l’arbitrage. La Cour de justice de l’UE 
a mis en cause la possibilité pour un État membre de recourir à l’arbitrage 

56	 La rébellion des juges du fond contre la doctrine de la Cour est le cadre d’une contestation organisée  
(art. L. 431-4, al. 2, du Code de l’organisation judiciaire).

57	 Civ. 1re, 11 octobre 1989, Rev. arb., 1990.434, note C. KESSEDJIAN, puis Civ. 1re, 9 novembre 1993, Rev. arb., 
1994.108, note C. KESSEDJIAN ; J.D.I., 1994.690, note E. LOQUIN.

58	 Qui sera ultérieurement stabilisée, voir Civ. 1re, 3 juin 1997, Rev. arb., 1998.537.
59	 Civ. 1re, 26  juin 2001, Rev.  arb., 2001.529, note E. GAILLARD et 7  juin 2006, Rev.  arb., 2006.945, note  

E. GAILLARD.
60	 C.A. Paris, 4 décembre 2002, Rev. arb., 2003.1286, note E. GAILLARD.
61	 Art. 1448 C. proc. civ.
62	 17 mai 2010 (Inserm), Rev. arb., 2010.275 ; 24 avril 2017 (Ryanair), Rev. arb., 2017.883, note Y. GAUDEMET 

et E. GAILLARD, « Le Tribunal des conflits torpille le droit français de l’arbitrage », J.C.P., 2010.1096 ; Th. 
CLAY, « Les contorsions byzantines du Tribunal des conflits en matière d’arbitrage », J.C.P., 2010.1045 ; F.-X. 
TRAIN, Droit commun et droit spécial en matière d’arbitrage. Réflexions critiques à propos de deux dévelop-
pements récents du droit français, Mélanges Loquin, LexisNexis, 2018, p. 339.
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d’investissement63 et admis que le contrôle de la sentence doit s’aider d’une 
révision au fond pour s’assurer de la correcte application du droit européen 
par le tribunal arbitral64. La Cour européenne des droits de l’homme refuse 
des dérogations aux principes fondamentaux du procès équitable dès qu’une 
partie conteste l’arbitrage, la procédure s’analysant alors comme un arbitrage 
forcé justiciable de l’article 6 de la Convention EDH65. Ces décisions élèvent 
des obstacles sur la route de l’arbitrage tracée de manière plutôt rectiligne par 
la Cour de cassation. Elles doivent amener à un surcroît de créativité dont 
l’arbitrage ne peut en définitive que profiter.

63	 C.J.U.E., 6 mars 2018, Achmea, aff. C-284/16.
64	 C.J.U.E., 7 juillet 2016, Genentech, aff. C-567/14.
65	 Cour eur. D.H., 2 octobre 2018, Mutu et Pechstein c. Suisse, req. nos 40575/10 et 67474/10.
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Ensuring a Predictable Arbitration 
Framework – The German Courts Take 
on Three Key Provisions of German 
Arbitration Law

Jan K. Schaefer, LL.M.
Rechtsanwalt and Partner, King & Spalding LLP, Frankfurt am Main, Germany

Summary
The German courts’ approach to arbitration is often described as arbitra-
tion-friendly.1 This article looks at three key provisions of the German arbitra-
tion law that are in the author’s view the cornerstones of the predictability of the 
German arbitration framework to domestic and foreign users alike. Living up to 
the pitch of “Know the Model Law, know German arbitration law,” which 
suggests not only a faithful adoption of the Model Law but also entails the prom
ise that you know the law when you read it, requires an observance of these  
statutory provisions and their underlying notions. A review of German court deci-
sions shows that the courts in Germany, by and large, have adopted these key mes-
sages when applying German arbitration law. This is good news for foreign users, as 
the chances for negative surprises are minimised and access to German arbitration 
law is simplified. Any German arbitration law reform should also review any neces-
sity for change through the prism of these key provisions.

I.	 Introduction
1.  In 1998, German arbitration law was radically reformed with the adop-
tion of the UNCITRAL Model Law on International Commercial Arbitra-
tion (Model Law). The provisions of the Model Law were adopted with some 

1	 E.g. KRÖLL, “Die Entwicklung des Schiedsrechts 2016”, NJW 2017, 864 at 867 (“grundsätzlich schiedsfreund
liche Rechtsprechung” [in principle arbitration-friendly jurisprudence]), id., “Die Entwicklung des Schieds-
rechts 2013 bis 2014”, NJW 2015, 833 at 839 (“schiedsfreundliche Rechtsprechung” [arbitration-friendly 
jurisprudence]) and id., “Die schiedsrechtliche Rechtsprechung 2008”, SchiedsVZ 2009, 217 at 225 (“sehr 
schiedsfreundliche Haltung” [very arbitration friendly stance]).
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amendments and incorporated as Sections 1025-1066 of the 10th Book2 of 
the German Code of Civil Procedure, the Zivilprozessordnung (ZPO), which 
had contained the old German arbitration law. Germany adopted the Model 
Law not just for international commercial arbitration but for any arbitration 
with its seat in Germany.
2.  Most provisions of the Model Law were literally translated into German 
and brought with them a departure from old practices. The idea was to mod-
ernise German arbitration law and to bring it in line with international best 
practice. Under the old law, many legal rules relating to arbitration were es-
tablished by case law and a foreign user not familiar with German jurispru-
dence would find it hard to access and to predict them. This was considered 
a detriment to making Germany more attractive as a neutral venue for inter-
national arbitration. In the context of the law reform, a pitch to foreign users 
was advanced: “Know the Model Law, know German arbitration law.”
3.  This pitch effectively rests on three key provisions of the 10th Book that 
are of critical importance to a foreign user as they provide predictability and 
prevent negative surprises:
–	First, the demarcation of Sec. 1025 (1) ZPO3 that the 10th Book of the ZPO 

applies to an arbitration seated in Germany. The effect of this provision on 
the scope of the application of the German arbitration law is, conversely, an 
exclusion of the application of the entire universe of German litigation law 
provisions to an arbitration. Specifically, this applies to the provisions of the 
1st and 2nd Book of the ZPO dealing with general litigation rules and the 
conduct of first instance proceedings, respectively. Arguably, the 1998 arbi-
tration law reform put an end to the traditional German practice of mixing 
and matching arbitration and litigation provisions.

2	 The German Code of Civil Procedure is subdivided into 11 Books. The 1st Book deals with general pro-
visions, the 2nd Book with first instance court proceedings etc. The 10th Book contains the statutory 
provisions on arbitration proceedings. An unofficial English translation of the provisions of the ZPO is 
available on the internet <http://www.gesetze-im-internet.de/englisch_zpo/index.html> (site last visited 
on 31 July 2019).

3	 Sec. 1025 (1) ZPO states: “Die Vorschriften dieses Buches sind anzuwenden, wenn der Ort des schiedsrich-
terlichen Verfahrens im Sinne des § 1043 Abs. 1 in Deutschland liegt. [The provisions of this Book apply if 
the place of arbitration as referred to in section 1043 subs. 1 is situated in Germany].” There is no official 
English translation of the 10th Book of the ZPO. The author used the English translation provided by the 
German Institute of Arbitration (DIS), available at <http://www.disarb.org/de/51/materialien/german-ar-
bitration-law-98-id3> (site last visited on 31 July 2019), which uses the original English terminology of the 
Model Law.
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–	Second, the clarification of Sec. 1026 ZPO4 that the German courts are only 
competent to deal with arbitration matters if such competence is expressly 
spelled out in Sections 1025-1061 of the ZPO. This provision adopts Art. 5 
Model Law,5 which is considered a key safeguard against harmful court in-
tervention. A German court cannot assume any inherent, implied, or gen-
eral competence to intervene in an arbitration. Again, as a foreign user, 
one only needs to study the 10th Book of the ZPO to understand what the 
German courts can do.

–	Third, the exposition of a comprehensive hierarchy of rules applicable to 
an arbitration in Sec. 1042 (3) and (4) ZPO6 that differentiates between 
mandatory and non-mandatory statutory rules and is thereby clearer than 
Art. 19 Model Law.7 In short, Sec. 1042 (3) and (4) ZPO establish that man-
datory rules of the 10th Book prevail over party agreement and that party 
agreement supersedes the non-mandatory rules of the 10th Book. In this 
context, Sec. 1042 (3) ZPO clarifies that any referenced arbitration rules are 
considered party agreement. This hierarchy results in the context of an in-
stitutional arbitration that any user only needs to know the few mandatory 
provisions of German arbitration law, as applied by the German courts, and 
the chosen arbitration rules.

4.  The pitch “Know the Model Law, know German arbitration law,” which 
entails a promise that there are no unpleasant surprises if a foreign user has 
familiarised himself with the 10th Book of the ZPO and its interpretation by 
the German courts, rests in large part on the interpretation of these three key 

4	 Sec. 1026 ZPO states: “Ein Gericht darf in den in den §§ 1025 bis 1061 geregelten Angelegenheiten nur tätig 
werden, soweit dieses Buch es vorsieht. [In matters governed by sections 1025 to 1061, no court shall intervene 
except where so provided in this Book].”

5	 Art. 5 Model Law provides: “In matters governed by this Law, no court shall intervene except where so provi-
ded in this Law.”

6	 Sec. 1042 (3) and (4) ZPO provide in relevant part: “[D]ie Parteien [können] vorbehaltlich der zwingenden 
Vorschriften dieses Buches das Verfahren selbst oder durch Bezugnahme auf eine schiedsrichterliche Ver-
fahrensordnung regeln. (4) Soweit eine Vereinbarung der Parteien nicht vorliegt und dieses Buch keine Re-
gelung enthält, werden die Verfahrensregeln vom Schiedsgericht nach freiem Ermessen bestimmt. […]. [(3) […] 
subject to the mandatory provisions of this Book, the parties are free to determine the procedure themselves 
or by reference to a set of arbitration rules. (4) Failing an agreement by the parties, and in the absence of pro-
visions in this Book, the arbitral tribunal shall conduct the arbitration in such manner as it considers appro-
priate. […]].”

7	 Art. 19 (1) and (2) Model Law state in relevant part: “(1) Subject to the provisions of this Law, the parties are 
free to agree on the procedure to be followed by the arbitral tribunal in conducting the proceedings. (2) Failing 
such agreement, the arbitral tribunal may, subject to the provisions of this Law, conduct the arbitration in such 
manner as it considers appropriate. […].”
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provisions and the courts’ observance and enforcement of their underlying 
notions.
5.  In this article, the general role of the German courts in arbitration is first 
briefly outlined (Section II.). Next, the three key provisions that prevent sur-
prises in German arbitration are put in the context of German arbitration 
practice (Section III.). Third, three court decisions are discussed that illus-
trate the application of the three key provisions (Section IV). Finally, a short 
outlook considers suggestions for arbitration law reform to ensure the con-
tinued effectiveness of the three key provisions (Section V.).

II.	 The German Courts’ Role in Arbitration – Only Two 
Instances

6.  In the last 20 years, it could be witnessed that Germany fared well with 
its arbitration law reform, even though the new provisions adopted from the 
Model Law – which were targeted by UNCITRAL at international arbitration 
proceedings – were often tested before the German courts in purely domestic 
matters.
7.  As experts have observed, many arbitration-related applications to the 
competent German courts arise out of small- and medium-size arbitration 
cases in all sorts of industries.8 In Germany, the number of arbitration pro-
ceedings is limited9 compared to the large docket of regular court cases. Con-
struction disputes are a major area of domestic arbitration in jurisdictions 
such as the Netherlands or Sweden that typically go to court in Germany. 
Post-M&A arbitration is a dominant arbitration practice in Germany, often 
with the involvement of foreign parties acquiring or selling Germany-based 
target companies. However, many of these high-stakes cases are settled during 
an arbitration without any need to refer the matter to the courts for support 
or control. The small- and medium-size arbitration cases that end up before 
the German courts often involve inexperienced counsel and arbitrators and 

8	 Cfr. KRÖLL, “Die Entwicklung des Schiedsrechts 2015”, NJW 2016, 849 at 853 (“Die große Mehrheit der bei 
den Gerichten landenden Fälle betrifft kleine und mittlere Streitwerte und Streitigkeiten.” [The large majority 
of matters ending up before the courts relate to small and medium-sized amounts in disputes and dis-
putes]).

9	 There is not one single statistics on arbitration cases in Germany. The German Institute of Arbitration 
publishes its annual statistic on its homepage <http://www.disarb.org/upload/statistics/DIS-Verfahrens-
statistik%202018.pdf > (site last visited on 31 July 2019). In 2018, there were 116 new DIS arbitration cases 
filed. Similarly, the ICC has information on the number of its cases seated in Germany. The number of ad 
hoc arbitration proceedings, notably in the corporate law field, is unknown.
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are therefore not necessarily representative of the broader German arbitra-
tion practice. Yet, they provide the basis for the evolving German case law 
under the 1998 arbitration law.
8.  With the 1998 law reform, in addition to the changes to the provisions of 
German arbitration law, the allocation of court competence to deal with arbi-
tration-related applications has also changed.
9.  By way of background, in the German court system there are three layers 
of courts: first, the Local and District Courts as first instance courts depend-
ing on the amount in dispute; second, the Courts of Appeal as the second 
instance courts; and third, the German Federal Supreme Court in Karls
ruhe. Given the geographic size and federal structure of Germany, there a 
numerous first and second instance courts in the country. These courts are 
organised under the auspices of the sixteen German federal states, known as 
Bundesländer. In contrast, the Federal Supreme Court is established by the 
federal government, or Bund.
10.  Under the old German arbitration law, first instance courts dealt with 
all arbitration matters. With the 1998 reform, first instance courts now only 
address arbitration objections if a court case was brought before them despite 
the existence of an arbitration clause (Sec. 1032 (1) ZPO),10 and also support 
arbitral tribunals, for instance by ordering a witness to appear before them to 
give evidence if the witness was unwilling to appear before the arbitral tribu-
nal (Sec. 1050 ZPO in conjunction with Sec. 1061 (4) ZPO).11

10	 Sec. 1032 (1) ZPO states: “Wird vor einem Gericht Klage in einer Angelegenheit erhoben, die Gegenstand 
einer Schiedsvereinbarung ist, so hat das Gericht die Klage als unzulässig abzuweisen, sofern der Beklagte 
dies vor Beginn der mündlichen Verhandlung zur Hauptsache rügt, es sei denn, das Gericht stellt fest, dass 
die Schiedsvereinbarung nichtig, unwirksam oder undurchführbar ist. [A court before which an action is 
brought in a matter which is the subject of an arbitration agreement shall, if the respondent raises an objec-
tion prior to the beginning of the oral hearing on the substance of the dispute, reject the action as inadmissible 
unless the court finds that the arbitration agreement is null and void, inoperative or incapable of being per-
formed].”

11	 Sec. 1050 ZPO states in relevant part: “Das Schiedsgericht oder eine Partei mit Zustimmung des Schieds-
gerichts kann bei Gericht Unterstützung bei der Beweisaufnahme oder die Vornahme sonstiger richterlicher 
Handlungen, zu denen das Schiedsgericht nicht befugt ist, beantragen. […] [The arbitral tribunal or a party 
with the approval of the arbitral tribunal may request from a court assistance in taking evidence or perfor-
mance of other judicial acts which the arbitral tribunal is not empowered to carry out. […].” Sec. 1062 (4) ZPO 
provides on the competent court: “Für die Unterstützung bei der Beweisaufnahme und sonstige richterliche 
Handlungen (§ 1050) ist das Amtsgericht zuständig, in dessen Bezirk die richterliche Handlung vorzunehmen 
ist. [(4) For assistance in the taking of evidence and other judicial acts (section 1050), the Local Court (“Amts-
gericht”), in whose district the judicial act is to be carried out, is competent.].”
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11.  All other support and control functions by the German state courts now 
rest with the Courts of Appeal, such as default arbitrator appointments in 
ad hoc proceedings as well as annulment and enforcement proceedings. In 
Germany, there are 24 Courts of Appeal. Considering the geographic size and 
population of their district over which the court has jurisdiction (which is 
often the result of historic factors), these courts have dockets of varying sizes.
12.  Under German arbitration law, the Courts of Appeal are competent to 
handle certain arbitration-related applications either if the parties so agreed, 
or if their arbitration is seated in the court’s geographic district (Sec. 1062 
(1) ZPO).12 In other words, the parties themselves by their choice of a seat 
also determine the competent Court of Appeal, often without giving much 
thought to this consequence. For example, the Court of Appeal in Frankfurt 
is competent to support and control a Frankfurt-seated arbitration. In Ger-
many, there is traditionally not one single national arbitration centre, such 
as London for England or Paris for France. Instead, several German cities 
attract and compete for arbitration business. Among the German cities with 
a substantial number of arbitration proceedings are Frankfurt, Düsseldorf, 
Munich, Hamburg, Berlin and Stuttgart.
13.  In each of these cities, there is a Court of Appeal. The courts in these cit-
ies have organised themselves in a way that ensures that arbitration matters 
are allocated to the same judges. Over time, this allows these judges to acquire 
expertise in the field. As the number of arbitrations in Germany is limited, the 
number of arbitration matters heard by the Courts of Appeal is naturally even 
more limited. Some Courts of Appeal in areas with little arbitration activity 
might not have a single arbitration-related application in an entire year.
14.  The Courts of Appeal refer, when rendering their decisions, not only to 
the German Federal Supreme Court but also to judgements of other Courts 
of Appeal. For example, a Munich decision will represent a non-binding per-
suasive precedent in a case in Hamburg. The German judges also started to 
meet and exchange information to enhance the arbitration know-how of their 
respective benches. In addition, the German Institute of Arbitration (DIS) 
has established a dialogue with judges. Under German law, acting judges 

12	 Sec. 1062 (1) ZPO provides in relevant part: “Das Oberlandesgericht, das in der Schiedsvereinbarung 
bezeichnet ist oder, wenn eine solche Bezeichnung fehlt, in dessen Bezirk der Ort des schiedsrichterlichen Ver-
fahrens liegt, ist zuständig für Entscheidungen über Anträge betreffend […]. [(1) The Higher Regional Court 
(“Oberlandesgericht”) designated in the arbitration agreement or, failing such designation, the Higher Regional 
Court in whose district the place of arbitration is situated, is competent for decisions on applications relating 
to […]].”
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effectively only can sit as chairman in arbitration proceedings and they fur-
ther need approval from their supervising authority to do so. The number of 
German judges with experience as an arbitrator is therefore limited.
15.  Arbitration-related decisions by a Court of Appeal can be reviewed by 
the German Federal Supreme Court. There are therefore now two instances 
in arbitration-related matters in Germany, as compared to the available three 
instances under the old law. At the German Federal Supreme Court, a single 
panel of judges deals with arbitration matters. Again, such a concentration 
helps to build these judges’ expertise in the area.
16.  In all German courts, the language used is German (Sec. 184 GVG13). 
Thus, for awards drafted in a language other than German, in principle these 
awards and any other relevant documentation that is not in German must be 
translated for enforcement or set-aside purposes. Some Courts of Appeal, 
such as the one in Frankfurt, deal with the complaint of excessive translation 
costs pragmatically by allocating arbitration-related applications to judges 
comfortable with reading English in order to limit the necessary translation 
work. To make Germany more attractive to foreign users, lobbying efforts are 
underway to allow for the use of English in arbitration-related proceedings 
before the Courts of Appeal.14

III.	 Three Key Provisions of German Arbitration Law Critical 
to Foreign Users

17. As stated in the introduction, three provisions of the German arbitration 
law are in the author’s view critical to ensure that the German legal frame-
work for arbitration is easily accessible and predictable. The predictability 
is critically important to foreign users who chose a German seat of the ar-
bitration for neutrality purposes. They will not necessarily be familiar with 
German law and might not even read German. If Germany wants to grow as 
a neutral venue, it cannot only seek to attract German speakers.

13	 Sec. 184 of the Gerichtsverfassungsgesetz (GVG) provides in relevant part (translation into English by the 
author): “Die Gerichtssprache ist deutsch [The language of the court is German]).”

14	 E.g. KRÖLL, “Die schiedsrechtliche Rechtsprechung des Jahres 2010,” SchiedsVZ 2011, 210 at 215 (“Auf der 
Wunschliste [für eine Reform] ganz oben stünde dabei eine Zulassung englischsprachiger Verfahren vor den 
für das Schiedsrecht zuständigen Senaten der Oberlandesgerichte” [On the very top of the wish list for law 
reform would be the admission of English language proceedings before the judges dealing with arbitration 
applications before the Courts of Appeal]).
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A.	 Sec. 1025 (1) ZPO – “The Provisions of This Book Apply”

18.  The German statutory provisions on the conduct of arbitration are very 
few, in line with the lean approach of the Model Law. Yet, there are no gaps 
as the general rules on the conduct of a proceeding, which will be discussed 
under Section C. below, provide for all required powers to handle whatever 
procedural issue might arise during an arbitration. What is, however, neces-
sary for counsel and arbitrators alike is to derive such solutions for specific 
procedural issues from the general rules. This approach allows for procedural 
flexibility and, therefore, can accommodate different procedural styles in 
cross-border disputes.
19.  In sharp contrast to the lean approach of the arbitration law in the 10th 
Book of the ZPO, the 1st and the 2nd Books of the ZPO contain hundreds of 
provisions detailing procedural rules for litigation proceedings which have 
been tested in countless cases. Many of the same procedural issues that arise 
in court litigation also arise in arbitration. For counsel and arbitrators familiar 
with German court procedure, it is therefore tempting to refer to litigation 
provisions to argue a certain position or back-up a decision. In the past, this 
has resulted in domestic cases of mixing and matching of arbitration and lit-
igation provisions.
20.  Now, Sec. 1025 (1) ZPO clarifies that all provisions of the other Books of 
the ZPO are not applicable to an arbitration by stating that the provisions of 
“this Book” apply to arbitration proceedings. This clarification is critical. If a 
counsel refers to a provision of domestic German litigation law and the other 
side agrees to its application, such provision will then apply by tacit party 
agreement but not by operation of the statutory law. Similarly, if an arbitrator 
takes inspiration by a provision of domestic litigation law to resolve a proce-
dural issue, he can do so in exercising his procedural discretion, if no party 
agreement conflicts.
21.  What a party cannot do is unilaterally demand the application of a provi-
sion of German litigation law in an arbitration seated in Germany. For foreign 
parties unfamiliar with German litigation law, this is good news. They cannot 
be surprised by the non-consensual application of a law that includes subtle-
ties of German court practice. This applies for instance to the rule that a party 
itself cannot give evidence as a witness in German litigation. The contrary po-
sition is put down as arbitral best practice under Art. 4 (2) of the IBA Rules on 
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the Taking of Evidence in International Arbitration (2010).15 Under Section V. 
A. an example is discussed of how German courts have dealt with references 
to litigation rules in the context of a German arbitration.

B.	 Sec. 1026 ZPO – “No Court Shall Intervene Except Where So 
Provided in this Book”

22.  Typically, a foreign user also is concerned about unexpected court inter-
vention in an arbitration through a mechanism that is not spelled out in the 
arbitration law, but is based on unwritten general, inherent, or implied pow-
ers of the court. Sec. 1026 ZPO addresses this concern by adopting the policy 
notion of Art. 5 Model Law. Accordingly, any German court that entertains 
an arbitration-related application must have an explicit legal basis in the 10th 
Book of the ZPO to do so.
23.  The rule underlying Sec. 1026 ZPO provides predictability. At the same 
time, it arguably limits the room to manoeuvre of a court when fixing a per-
ceived gap. An early decision after the adoption of the 1998 arbitration law 
illustrates this. The Federal Supreme Court denied a legal remedy against a 
decision of an arbitral tribunal to deny its jurisdiction. It would, therefore, be 
for the legislature to fill this gap.
24.  Similarly, it can be discussed whether the purpose of the provision is 
to limit court control. If this is indeed the overriding purpose, the provision 
could be construed narrowly to allow for additional court support (teleolo-
gische Reduktion).
25.  For example, the courts’ powers could be extended by allowing them to 
enforce foreign arbitral interim measures. Sec. 1025 (2) ZPO lists the provi-
sions of the 10th Book that also apply if the arbitration is seated outside of 
Germany.16 In this list, Sec. 1041 (2) ZPO17 on the court’s enforcement of an 
arbitral interim measure is not mentioned, even though such a cross-border 

15	 Art. 4 (2) of the IBA Rules on the Taking of Evidence in International Arbitration (2010) states: “Any person 
may present evidence as a witness, including a Party or a Party’s officer, employee or other representative.”

16	 Sec. 1025 (2) ZPO provides: “Die Bestimmungen der §§ 1032, 1033 und 1050 sind auch dann anzuwenden, 
wenn der Ort des schiedsrichterlichen Verfahrens im Ausland liegt oder noch nicht bestimmt ist. [The provi-
sions of sections 1032, 1033 and 1050 also apply if the place of arbitration is situated outside Germany or has 
not yet been determined.].”

17	 Sec. 1042 (2) ZPO states in relevant part: “Das Gericht kann auf Antrag einer Partei die Vollziehung einer 
Maßnahme nach Absatz 1 zulassen […]. [The court may, at the request of a party, grant leave of enforcement 
of a measure referred to in subsection 1 […].”
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support is desirable to make arbitral interim relief efficient given that an arbi-
tral interim measure usually needs to take effect in the home jurisdiction of a 
party rather than at the seat of the arbitration itself.
26. In another respect, as discussed under IV. B., the German Supreme Court 
was somewhat more flexible in adopting an efficient solution on the set-off 
with claims against an arbitration award.

C.	 Sec. 1040 (3) ZPO – “Subject to the Mandatory Provisions of this 
Book, the Parties Are Free to Determine the Procedure Themselves”

27.  Sec. 1040 (3) and (4) ZPO contain the general rules on how to conduct 
an arbitration. They establish a hierarchy of norms and provide the parties 
all powers to determine the rules themselves if they do not conflict with the 
mandatory rules of the 10th Book of the ZPO. In this context, the law help-
fully clarifies that a reference to arbitration rules is considered party agree-
ment.
28.  Arbitration rules typically contain their own hierarchy of norms. For 
instance, Art. 21 (3) of the DIS Arbitration Rules 2018 states in the official 
English version: “When the Rules are silent as to the procedure to be applied 
in the proceedings before the arbitral tribunal, such procedure shall be deter-
mined by agreement of the parties, in the absence of which the arbitral tribu-
nal in its discretion shall decide upon the procedure, after consultation with 
the parties.” Art. 21 (4) of the DIS Arbitration Rules 2018 then clarifies: “The 
arbitral tribunal shall apply all mandatory provisions of the arbitration law 
applicable at the seat of the pending arbitration.”
29.  For an institutional DIS arbitration, the statutory hierarchy of rules of 
Sec. 1040 (3) and (4) ZPO in conjunction with Art. 21 (3) of the DIS Arbitra-
tion Rules 2018, therefore, leaves no doubt about the three types of governing 
procedural rules and their legal quality – rules imposed by mandatory law, 
rules established by party autonomy and rules based on the arbitral tribunal’s 
procedural discretion. In this combination of statutory and party autonomous 
hierarchies of rules, there remains no room for the statutory non-mandatory 
provisions of the 10th Book of the ZPO, which are essentially restricted to 
their role as default framework for ad hoc proceedings in Germany.
30.  Most provisions of the 10th Book are non-mandatory as signalled by the 
typical language of “unless the parties agree otherwise.” However, with re-
spect to some rules it is not entirely clear whether they are mandatory. Any 
uncertainty triggers different legal views in academic writing, which in turn 
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is not helpful to a foreign user. An example is Sec. 1033 ZPO18 which clarifies 
that an arbitration agreement does not block access to the courts for interim 
relief. Foreign parties who want to opt-out of any court interim measures will 
not know by reading the 10th Book of the ZPO whether such party agree-
ment conflicts with Sec. 1033 ZPO.

IV.	 The Courts’ Approaches to the No-Surprise Rules
31.  In this section, three German court decisions are discussed that are rep-
resentative in the author’s view of their approach to the three key provisions 
of the German arbitration law that, if applied properly, effectively prevent 
unpleasant surprises for parties to an arbitration seated in Germany. The de-
cisions show that the German courts are faithful to the notions contained in 
Sec. 1025 (1), 1026 and 1041 (3) and (4) ZPO as introduced above.

A.	 Keeping Things Within the Confines of the 10th Book of the ZPO – 
No Application of German Court Rules in German Arbitration

32.  As stated above, probably the greatest practical challenge in German ar-
bitration practice is the identification of which procedural rules apply. Time 
and again, litigation rules of the 1st and 2nd Books ZPO creep into arbitration 
proceedings. Either a party assumes that these rules apply and later com-
plains before the German courts that an arbitral tribunal has not complied 
with them, or an arbitral tribunal relies on these rules without being invited 
to do so by the parties.
33.  A recent decision of the Court of Appeal in Frankfurt19 in the context of 
an annulment procedure illustrates how a reference to litigation rules helped 
to reject an argument that the right to be heard was violated. Unfortunately, 
the court did not clearly delineate on which basis the litigation rule came into 
play.

18	 Sec. 1033 ZPO states: “Eine Schiedsvereinbarung schließt nicht aus, dass ein Gericht vor oder nach Beginn 
des schiedsrichterlichen Verfahrens auf Antrag einer Partei eine vorläufige oder sichernde Maßnahme in Be-
zug auf den Streitgegenstand des schiedsrichterlichen Verfahrens anordnet. [It is not incompatible with an 
arbitration agreement for a court to grant, before or during arbitral proceedings, a provisional or conservatory 
measure of protection relating to the subject-matter of the arbitration upon request of a party.].”

19	 Court of Appeal in Frankfurt (OLG Frankfurt), Order dated 6 June 2018 – 26 Sch 3/18, Juris ECLI:DE:OL-
GHE:2018:0606.26SCH3.18.00.



Rechtsleer/Aufsätze
Jan K. Schaefer

462

Wolters Kluwer� b-Arbitra 2019/2

34.  By way of short summary, the dispute involved a party against whom an 
arbitration award had been issued requested that it should be annulled on 
the basis that the arbitrators’ conduct had violated, among other things, the 
party’s right to be heard. Specifically, the applicant argued that the arbitral 
tribunal had not entertained its application to hear a witness (an officer of the 
opposing party) that it had offered to provide evidence during the arbitration.
35. The Court of Appeal in Frankfurt rejected this argument with reference 
to the arbitral tribunal’s general power to determine issues of evidence. The 
court then added that20 “[d]as Schiedsgericht […] konnte dabei entsprechend 
dem im Verfahren vor staatlichen Gerichten geltenden deutschen Prozessrecht 
davon ausgehen, dass eine Stellung als gesetzlicher Vertreter der Partei eine 
Zeugenvernehmung ausschließt. […] Es kommt für die Frage der Tauglich-
keit der Geschäftsführerin […] als Zeugin […] allein darauf an, dass die Stel-
lung der Geschäftsführerin […] als […] gesetzliche[r] Vertreterin während des 
schiedsgerichtlichen Verfahrens gegeben war.”
36.  The quoted passage suggests that the Court of Appeal in Frankfurt as-
sumed that the rules on who qualifies as a witness in a German court litiga-
tion per se also applies in arbitration. If Sec. 1025 (1) ZPO is read literally, 
this is no longer the case. Surely, an arbitral tribunal could be inspired by 
German litigation rules, specifically in a domestic case, but then the arbitral 
tribunal should make transparent that it relies on such rules in exercising its 
procedural discretion or based on party agreement. However, the judgement 
does not say anything to this effect but rather seems to justify ex post with 
reference to a litigation rule its decision to dismiss a violation of the right to 
be heard.
37.  While the result of the decision makes sense, the reasoning should have 
given more weight to the independence of the arbitration procedure from the 
general litigation rules. This was an opportunity that the court unfortunately 
missed.

20	 The quote at para. 14 of the judgment reads in the author’s translation into English: “[I]n so doing the arbitral 
tribunal could assume in line with the German procedural rules governing state court proceedings that a role 
as a legal organ of a party excludes a witness examination. […] For the question of whether the managing 
director could be considered [under German civil litigation law as] a witness it is only relevant that the role of 
managing director existed during the arbitration proceedings.”
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B.	 Pushing the Boundaries of Court Remedies for Efficiency – Allowing 
Set-off During Recognition and Enforcement Procedures

38.  In a case before the Federal Supreme Court, the practical question again 
arose whether a court of appeal that reviews an application for the recog-
nition and enforcement of a foreign arbitral award must consider a set-off 
defence or whether a party needs to wait until a proper enforcement action 
is initiated before raising it. Under German law, enforcement takes place on 
the court’s declaration that the award is enforceable. Upon commencement of 
an enforcement, a party has several specific legal remedies, including arguing 
set-off. A set-off claim is then decided by the court of first instance.
39.  In the underlying matter, the arbitral tribunal ordered payment and de-
clined jurisdiction over the counterclaim. The party that lost the arbitration 
had not paid the award, declared set-off during the recognition and enforce-
ment proceedings. While certain set-off claims were subject to another arbi-
tration agreement, which was invoked by the party seeking recognition and 
enforcement and could therefore not be considered by the court, there were 
other set-off claims with a sufficient monetary value that were not covered by 
an arbitration agreement. The Court of Appeal in Berlin (Kammergericht) de-
clared the foreign arbitral award enforceable and did not accept a set-off de-
fence in the recognition and enforcement proceedings. The Federal Supreme 
Court vacated this decision and remanded the matter to the Court of Appeal.
40.  The Federal Supreme Court held21 in line with prior jurisprudence, in-
cluding cases decided prior to the 1998 law reform, that a set-off claim against 
a foreign arbitral award is possible during recognition and enforcement pro-
ceedings if such a claim is not by itself subject to an arbitration agreement 
and such claim arose after the arbitration or was not decided by an arbitral 
tribunal. If these preconditions are met, a party can defend itself against a 
recognition and enforcement procedure by invoking set-off, as it could sub-
sequently during an enforcement proceeding. It does not matter that under 
the new law, the Court of Appeal handles the recognition and enforcement 
procedure rather than the court of first instance. The Court of Appeal must 
be considered a court of first instance for purposes of the recognition and 
enforcement proceedings.
41.  The approach of the Federal Supreme Court conflicts in the author’s view 
with the notion of Sec. 1026 ZPO, an argument with which the court has not 

21	 Federal Supreme Court (BGH) Order dated 30 September 2010 – III ZB 57/10 (KG), NJW-RR 2011, 213.
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dealt. The provisions on recognition and enforcement do not foresee any set-
off defence. It is only foreseen in the enforcement that takes place after an 
award has been declared enforceable. Only at that stage does the question 
arise regarding what court should be considered – hypothetically – as the 
court of first instance that would have dealt with the case had there been 
no arbitration agreement. Admittedly, the solution adopted by the Federal 
Supreme Court is an efficient one that prevents a party from losing a recogni-
tion and enforcement procedure and then prevailing with its set-off defence 
during subsequent enforcement. However, for sake of clarity to a foreign user, 
the provisions on the recognition and enforcement should better spell out 
this remedy that can lead to a dismissal of the application to render an arbitral 
award enforceable.

C.	 Enforcing Party Autonomy – A Case that Triggered a Change in 
Arbitral Practice

42.  The Court of Appeal in Frankfurt had before it an application to annul 
an arbitration award rendered in a high-profile post-M&A arbitration case. 
The court annulled the award with reasoning that is a fine illustration of the 
functioning hierarchy of rules as established under Sec. 1042 (3) and (4) ZPO.
43.  In short, the background to the case is as follows: The parties to the arbi-
tration had agreed on the divestment of a German target company. Between 
signing and closing, the seller allegedly conducted certain transactions that 
the purchaser considered to be outside of the ordinary course of business. 
The transactions would arguably have resulted in a substantially higher pur-
chase price according to the agreed pricing formula. The purchaser, therefore, 
declined to close the transaction, which led to the arbitration. Consequently, 
the seller claimed damages for its losses of selling the target company to an-
other buyer for a much lower consideration. The arbitral tribunal eventually 
awarded a multi-million euro amount to the seller.
44.  In this long-running and complex dispute, both party- and tribunal-ap-
pointed experts played an important role. The court found that the conduct 
of the proceedings by the arbitral tribunal relating to the party- and tribu-
nal-appointed experts violated the party agreement pertaining to them and 
this likely affected the outcome of the case. As such, the court annulled the 
award.
45.  First, with respect to the party-appointed expert of the seller, the par-
ties and the arbitral tribunal discussed the disclosure of certain documents 
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underlying the expert report. The buyer insisted that it fully disclosed the 
underlying documentation that was reviewed by the party-appointed expert. 
The arbitral tribunal and the parties – after a discussion at a case manage-
ment conference and the subsequent exchange of the parties’ mark-ups of a 
draft procedural order – settled on what the court considered to be a party 
agreement on how to deal with the underlying documentation. The disclo-
sure thereof was specified in the procedural order. In its procedural order, 
the arbitral tribunal referred expressly to party agreement, in line with com-
mon practice when an arbitral tribunal recorded the outcome of a discussion 
between the parties, as accepted by the arbitral tribunal. Going forward, the 
seller did not comply with the full disclosure of the information and the ar-
bitral tribunal did not order it, despite applications by the buyer to do so. 
The arbitral tribunal found that it had procedural discretion to deal with the 
disclosure, including denying it.
46.  Second, regarding the tribunal-appointed experts, the arbitral tribunal 
and the parties had agreed on terms of reference for the expert. These pro-
vided that the expert would review all relevant accounting entries. Eventually, 
the tribunal-appointed expert did not review all relevant accounting entries 
himself, but instead checked them randomly for any evident mistakes. As the 
expert did not find any such mistakes, he accepted the accounting entries as a 
valid basis for his report. The arbitral tribunal accepted the expert report and 
based its decision on it.
47.  The Court of Appeal in Frankfurt carefully reviewed whether there was 
indeed a party agreement. Once it established party agreement, it confirmed 
by applying the hierarchy of rules as established pursuant to Sec. 1042 (3) 
and (4) ZPO that the arbitrator’s procedural discretion cannot override party 
agreement on the procedure.
48.  The Court held:22 “Grundsätzlich ist den Parteien eines Schiedsverfahrens 
die Möglichkeit eröffnet, innerhalb der zwingenden gesetzlichen Regelungen 
das zu beachtende Verfahren durch Vereinbarung frei zu bestimmen. Solche 

22	 Court of Appeal in Frankfurt (OLG Frankfurt) Order dated 17 February 2011 – 26 Sch 13/10, SchiedsVZ 
2013, 49 at 55. The above-quoted passage provides in a translation of the author into English as follows: 
“In principle, the parties to an arbitration have the possibility to determine by agreement the relevant proce-
dure within the confines of the mandatory rules. Such agreements can be included in the arbitration clause  
but can also be made at any later point in time during the proceedings. There are no specific formal require-
ments for them, as such a tacit agreement is also possible […]. The parties are also free to generally agree 
on institutional arbitration rules, however, also in such case they remain free to conclude at any moment 
derogating agreements; such agreements always override arbitral orders […]. This was also the case in this 
matter.”
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Vereinbarungen können bereits in der Schiedsvereinbarung getroffen werden, 
aber auch zu einem beliebig späteren Zeitpunkt während es Verfahrens. Einer 
besonderen Form bedürfen sie regelmäßig nicht, so dass such eine konkludente 
Absprache möglich ist […]. Den Parteien ist es auch unbenommen, pauschal 
die Verfahrensordnung eines institutionellen Schiedsgerichts zu vereinbaren, 
sie können aber auch in diesem Fall jederzeit noch hiervon abweichende Ver
einbarungen treffen; solche Vereinbarungen gehen schiedsrichterlichen Ver-
fahrensanordnungen immer vor […]. So liegt der Fall auch hier.”
49.  The court’s decision had a lasting practical impact. It eventually changed 
arbitral practice in Germany. In the past, arbitral tribunals discussed proce-
dural issues with the parties and once common ground was found between 
all involved, including the arbitral tribunal, the arbitral tribunal recorded the 
agreed way forward in a procedural order, often by referring to an agreement, 
as in the present case. While such wording paid tribute to the notion of party 
autonomy, it was a dangerous course because an arbitral tribunal cannot 
amend a party agreement as it sees fit. It is bound by the parties’ agreement, 
as the Court of Appeal in Frankfurt confirmed. Because of the Frankfurt court 
decision, a new arbitral practice evolved. A German arbitral tribunal will still 
discuss the procedure with the parties and will seek to find common ground 
among all involved, yet in a subsequent procedural order the arbitral tribunal 
will record any instructions only after stating “after hearing the parties, the 
arbitral tribunal orders.” This wording permits the arbitral tribunal to revisit 
an earlier order under its procedural discretion.

V.	 Outlook
50.  For a credible pitch of “Know the Model Law, know German arbitration 
law” and the comfort of preventing negative surprises to a foreign user, it is 
critical that developments in German and international arbitration practice 
will be reflected in new provisions of the 10th Book of the ZPO rather than 
being merely the product of jurisprudence or scholarly suggestions in legal 
literature.
51.  Naturally, the courts’ application of the law and the resulting jurispru-
dence, often influenced by scholarly writing, is critical for the understanding 
of the statutory provisions. However, if the courts go, or would need to go, 
beyond what is spelled out in the 10th Book of the ZPO to make arbitration 
more effective, the legislature should step up and codify what is considered 
desirable.
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52.  Different from other areas of German law, in the context of arbitration 
law, the legal rules should be comprehensively spelled out in the law, to bring 
full effect to the three critical provisions discussed in this article that provide 
comfort to foreign users. A review of German arbitration law, as is currently 
undertaken by the Federal Ministry of Justice and Consumer Protection, 
should, therefore, focus on maintaining the effectiveness of the three key pro-
visions discussed here.
53.  Specifically, any German arbitration law reform should consider includ-
ing in the 10th Book of the ZPO:
–	A legal remedy against a decision of the arbitral tribunal to decline its com-

petence, like what Austria has already provided in its 2013 arbitration law 
reform,23 to fill the gap mentioned above.

–	A statutory clarification that German courts can enforce arbitral interim 
measures granted by an arbitral tribunal seated outside of Germany. A mere 
additional reference in Sec. 1025 (2) ZPO could fix any uncertainty.

–	A provision that the state courts can enforce an emergency arbitrator’s 
order to support the effectiveness of emergency arbitrator proceedings 
available under different arbitration rules.24 Singapore has dealt with the 
internationally proliferating emergency arbitration proceedings with an ex-
pansion of its statutory definition of an “arbitral tribunal.”25

–	A specification that the efficiency-enhancing approach of the Federal Su-
preme Court that set-off claims, not covered by an arbitration agreement, 
directly can be dealt with in a recognition and enforcement procedure.

–	In line with the solution of the English 1996 Arbitration Act in its Schedule 
1 “Mandatory Provisions in Part I,”26 it would be helpful to identify all man-

23	 Sec. 611 (2) No. 1 provides in relevant part: “An arbitral award shall be set aside if: […] the arbitral tribunal 
has denied its jurisdiction despite the existence of a valid arbitration agreement […].” The Austrian statute 
is available in an English translation on the internet <https://www.viac.eu/en/arbitration/content/austri-
an-arbitration-act-2013> (site last visited on 31 July 2019).

24	 The new DIS Arbitration Rule 2018 do not provide for emergency arbitration.
25	 Sec. 2 (1) of the Singapore International Arbitration Act (Chapter 143A) states in relevant part: “(1) In this 

Part, unless the context otherwise requires – “arbitral tribunal” means a sole arbitrator or a panel of arbitra-
tors or a permanent arbitral institution, and includes an emergency arbitrator appointed pursuant to the 
rules of arbitration agreed to or adopted by the parties including the rules of arbitration of an institution or 
organization.” The Singapore statute is available on the internet <https://sso.agc.gov.sg/Act/IAA1994> (site 
last visited on 31 July 2019).

26	 Schedule 1 “Mandatory Provisions in Part I” of the 1996 Arbitration Act is available on the internet at 
<https://www.legislation.gov.uk/ukpga/1996/23/schedule/1> (site last visited on 31 July 2019).
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datory provisions of the 10th Book of the ZPO. It is for the legislature to 
decide what rules it wants to classify as mandatory and then for the courts 
to interpret the scope of them.

54.  By approaching arbitration law reform through the prism of the three 
critical provisions of the 10th Book of the ZPO, the German legislature can 
support the continued efforts to make Germany an attractive venue for inter-
national arbitration by preserving and enhancing the operation of the three 
provisions geared against negative surprises. They help easy access and nav-
igation of the German arbitration law and are a competitive advantage as 
compared to other arbitration laws which are more obscure about what rules 
govern. In the last twenty years, the German courts have shown their role to 
make arbitration efficient in Germany.
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The Role of the Swedish Supreme Court in 
International Arbitration

Joel Dahlquist Cullborg
PhD, Lecturer, Uppsala University

Summary
Under Swedish arbitration law, most instances when domestic courts interact with 
international arbitration matters are handled at the Court of Appeal level. There-
fore, the bulk of international arbitration related jurisprudence comes out of those 
courts, primarily the Svea Court of Appeal in Stockholm. However, a number of 
arbitration-related issues end up in the Swedish Supreme Court, most often at the 
post-award stage.

This contribution discusses selected aspects of this caseload. After introducing the 
general jurisdiction of the Supreme Court, two recent cases from set-aside pro-
ceedings are discussed: the Belgor judgement and the Ciclomulsion judgement.

The text also examines the Supreme Court’s role in investment treaty arbitration. 
Due to the fact that Stockholm is a frequent legal seat also for such disputes, Swed-
ish courts are regularly asked to rule on issues in treaty-based cases. While the bulk 
of this experience is in the Svea Court of Appeal, the Supreme Court currently has 
a much-publicised set-aside proceeding on its docket – the challenge against the PL 
Holdings v. Poland award potentially raises fundamental issues of the relationship 
between EU law and international investment law, which might now have to be 
solved by the Swedish Supreme Court.

1.	 Introduction
This contribution focuses on the role of the Swedish Supreme Court (“the 
Supreme Court” or “the Court”) in international arbitration.
When an international arbitration is seated in Stockholm, the proceedings 
are governed by the Swedish Arbitration Act (“the SAA”) as the lex loci 
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arbitri.1 Among other things, this means that the Svea Court of Appeal is the 
competent court to hear challenges to arbitral awards rendered by tribunals 
seated in Stockholm, as well as declaratory actions concerning the arbitral 
tribunal’s jurisdiction.2 Furthermore, that same court is the exclusive forum 
for any applications to enforce foreign arbitral awards.3 The Supreme Court 
is the immediate superior court above the courts of appeal, and under general 
Swedish civil procedure is the court to which appeal court judgements are 
appealed. However, in certain respects, the procedure is different for arbitra-
tion-related matters.
The SAA, which first entered into force in 1999, was updated in 2019. In ad-
dition to a number of other (mostly minor) changes to the Act4, the 2019 ver-
sion also contains changes that are relevant for the present purposes, i.e. that 
pertain specifically to the role of the Supreme Court. Under the 1999 version 
of the Act, the Court of Appeal at the seat of the arbitration is the main forum 
for any challenge against the award, and only if that court allows for it – if, for 
example, the case raises issues where precedent is needed – can its judgement 
be appealed to the Supreme Court. This general procedure remains the same 
in the 2019 updates, but the Supreme Court may now grant or deny leave for 
appeal and may determine which issues it will hear and decide.5 The possi-
bility to grant a limited appeal may lead to more cases – or rather, specific 
limited issues involved in cases – being heard by the Supreme Court going 
forward.
It should also be noted that the 2019 amendments now expressly allow for 
oral evidence to be presented in English in set-aside proceedings before the 
Supreme Court (as well as in the Court of Appeal), without interpretation 
into Swedish.6 It is already long-standing practice to allow for written ev-
idence, such as arbitral awards, to be introduced without translation. The 
Court itself, however, still writes exclusively in Swedish.
Furthermore, the Swedish Supreme Court occasionally faces issues relating 
to investment treaty arbitration. There are (at least) 14 investment treaties 

1	 Section 46 of the SAA.
2	 Section 43 of the SAA.
3	 Section 56 of the SAA.
4	 For a general overview, see Finn MADSEN, Commercial Arbitration in Sweden, 5th ed., Jure, forthcoming 

2019, section 1.4.
5	 Section 43 of the SAA.
6	 Section 45a of the SAA.
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referring expressly to Stockholm as the seat of arbitration.7 In addition, there 
are (at least) 61 investment treaties that refer to the SCC Rules and 64 treaties 
that refer to the Arbitration Institute of the Stockholm Chamber of Com-
merce (“SCC”) as appointing authority.8 Among those treaties referring to 
the SCC Rules, most notably, is the multilateral Energy Charter Treaty, the 
investment treaty most frequently relied upon by investors. As a consequence 
of the many references to Stockholm and the SCC Rules9, Swedish courts are 
often involved in such arbitrations. In a small number of cases, this has also 
meant that the Swedish Supreme Court, as one of only a small number of 
domestic supreme courts in the world, has been asked to rule on treaty-based 
arbitrations. The present contribution discusses this experience.
The text is structured as follows. First, the general jurisdiction of the Swedish 
Supreme Court in international arbitration matters is discussed. Then follows 
a section on recent developments, which is based on a number of judgements 
rendered by the Court in the last couple of years (some of which are yet to 
reach an international audience). After this, the fourth section focuses spe-
cifically on investment treaty arbitration, including a recent tendency to stay 
the enforcement of investment arbitration awards pending the conclusion of 
set-aside proceedings. Finally, the contribution is concluded with a few clos-
ing reflections on the role of the Swedish Supreme Court in international 
arbitration.

2.	 Jurisdiction of the Swedish Supreme Court in 
International Arbitration

As already mentioned in the introduction, the applicable legal framework for 
international arbitrations seated in Sweden is the Swedish Arbitration Act, 
which provides for most arbitration-related issues to be resolved in the Court 
of Appeal at the relevant seat of the arbitration.
Therefore, speaking in a general sense, the Supreme Court is not the Swedish 
court that has the most exposure to international arbitration. Instead, most 
such cases are heard primarily – and often exclusively – by the relevant Court 

7	 Kaj HOBÉR, Selected Writings on Investment Treaty Arbitration, Studentlitteratur, 2013, p. 543.
8	 Ibid.
9	 Under Article 25(1) of the SCC Rules, the SCC Board designates the seat of arbitration unless the parties 

have agreed to one. In most treaty-based cases, the Board has designated Stockholm, see J. DAHLQUIST 
CULLBORG, The Use of “non-ICSID” Arbitration Rules in Investment Treaty Disputes: Domestic Courts, 
Commercial Arbitration Institutions and Arbitral Tribunal Jurisdiction, Uppsala 2019, pp. 239-242.
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of Appeal. In practice, this means one particular Court of Appeal: the Svea 
Court of Appeal in Stockholm (the vast majority of international arbitrations 
in Sweden are seated in Stockholm). At the Svea Court of Appeal, a special 
division has been established to deal with international arbitration matters, 
meaning that significant experience has been built up over the years, to the 
extent that there is now a de facto specialised court within the court.
This being said, there a number of settings in which the Supreme Court might 
be asked to pronounce on various matters during the life-span of an arbitra-
tion. Primarily, this happens at the “post-award” stage, i.e. either when a Swe-
den-seated award is being challenged, or when a foreign award is undergoing 
recognition and enforcement proceedings in Sweden.

2.1	 Set-aside proceedings

For post-award actions under the SAA’s Sections 33 (invalidity of the arbitral 
award), 34 (setting aside of the award) or 36 (amendment of the award), the 
competent Court of Appeal is the exclusive forum. This also applies to actions 
under Section 2, which allows for declaratory actions concerning the scope of 
the arbitral tribunal’s jurisdiction.
For all of these actions, the Court of Appeal’s determination may not be ap-
pealed.10 However, the Court of Appeal may grant leave to appeal its determi-
nation to the Supreme Court “if it is of importance as a matter of precedence”. 
In a relatively small number of cases, the Court of Appeal has granted such 
leave.

2.2	 Recognition and enforcement

For recognition and enforcement of foreign arbitral awards, the Svea Court of 
Appeal is the exclusive forum.11 If the Court of Appeal grants the application, 
the award shall be enforced as a final judgement of a Swedish court unless the 
Court of Appeal’s decision is appealed to the Supreme Court.
It is rare that enforcement measures go to the Supreme Court, although not 
as rare as is the case for set-aside proceedings. In fact, the Court has decided 
a number of enforcement-related cases in recent years.

10	 Section 43 of the SAA.
11	 Section 56 of the SAA.
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3.	 Recent Developments – two Supreme Court judgements 
concerning set-asides

A cursory overview of the public record of the Court’s case-load suggests that 
at least 20 such judgements relating to international arbitration have been 
rendered in the last ten years.
Although written in Swedish, most judgements from the Supreme Court tend 
to find their way to an international audience. In particular, the SCC main-
tains a digital database12 of judgements translated into English; in general, 
most Court of Appeal and Supreme Court judgements are published in the 
database rather quickly after having been rendered.
Due to the limited scope of the present contribution, the focus of this sub-sec-
tion is two very recent Supreme Court cases, which are yet to reach an in-
ternational audience. Readers are invited to consult the Swedish Arbitration 
Portal for other, older Supreme Court cases.

3.1	 T 5437-17 (Belgor)

The Supreme Court’s Belgor13 judgement, rendered on 20 March 2019, has 
attracted wide interest in the Swedish arbitration community. The case deals 
with several aspects of Swedish arbitration law that are relevant to an inter-
national audience.
The challenged arbitral award was rendered in a dispute between a Belarusian 
company (“Belgor”) and a Turkish company. The key question before the Su-
preme Court was whether a dispute concerning certain additional works was 
covered by the contract’s arbitration clause.
The Court of Appeal had found that the clause did not encompass the addi-
tional works, and partially set aside the award.14 It did so relying on the so-
called doctrine of assertion (Swedish: påståendedoktrinen).15 The doctrine, 
somewhat simplified, provides that an arbitration agreement covers a dispute 

12	 The Swedish Arbitration Portal, available here: https://www.arbitration.sccinstitute.com/Swedish-Arbi-
tration-Portal/start/.

13	 Supreme Court 20 March 2019, Case No. T 5437-17.
14	 Svea Court of Appeal 31 October 2017, Case T 6247-15.
15	 See generally Patrik SCHÖLDSTRÖM, “Påståendedoktrinen och Skiljeförfarande”, Juridisk Tidskrift 2007-

2008 p.  467 et seq; Finn MADSEN., “Påståendedoktrin eller anknytningsdoktrin, Efter vilka principer ska 
en domstol eller skiljenämnd ta ställning till verkan av en skiljeklausul i ljuset av nyare rättspraxis?”, Svensk 
Juristtidning 2013. p. 730 et seq.
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to the extent that the claimant asserts that the claim is based on a legal re-
lationship covered by an arbitration agreement.16 In the Court of Appeal’s 
view, the claimant in the arbitration had not sufficiently demonstrated that 
the additional works were connected to the legal relationship regulated by the 
arbitration clause. Relying on older jurisprudence from the Supreme Court, 
the court was hesitant to expand the scope of the arbitration clause and in-
stead found that the arbitral tribunal had lacked jurisdiction to rule on claims 
based on the additional works.
The Supreme Court chose a slightly different route. First of all, the Court 
stated that the scope of an arbitration clause is to be construed using the same 
interpretative methods as any other contract.17 This might sound uncontro-
versial to an international audience – in fact, the New York Convention builds 
on the notion that even if the scope of arbitration agreements is ultimately a 
matter of domestic law, individual contracting states should not invent special 
principles that deviate from general rules of interpretation. The doctrine of 
assertion, at least in its more rigid form, could be viewed as such a deviation.
The arbitration clause in question was formulated as follows:
“Any disputes, disagreements and claims between the Employer and the 
Contractor emerged because of or in connection with the present Contract or 
upon violation, termination or invalidity of the present Contract shall be fi-
nally settled by arbitration in accordance with the Arbitration Court of the 
Arbitration Institute of the Stockholm Chamber of Commerce.”
Under most traditional contractual interpretation, this clause is presumably 
wide enough to encompass also additional works that are not expressly pro-
vided for in the contract, but that form part of the same larger agreement.
Furthermore, the Supreme Court expressly stated that the notion of a “le-
gal relationship” should be interpreted in accordance with the underlying 
principles behind the New York Convention, which would mean a “generous 
interpretation of the agreement” (in contrast, one assumes, to the Court of 
Appeal’s interpretation).18 Interestingly, as part of this exercise, the Supreme 
Court also emphasised that it is normally the arbitral tribunal which is best 
placed to determine issues of the scope of an arbitration agreement.19 The 

16	 Different guises of this doctrine exist in other systems of dispute resolution. For example, international 
lawyers will recognize strands of the Oil Platforms test.

17	 Para. 13.
18	 Para. 14.
19	 Para. 19.
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assumption in commercial relationships, the Court said, should be that the 
parties wish for disputes within their relationship to be decided in one single 
forum.20

Based on these statements, the Court also found that it is the claimant in a 
set-aside procedure that bears the burden of proving that the tribunal was 
wrong in its jurisdictional determination.21 This seems to flow from the as-
sumption that the tribunal is best placed to make such determinations.
In several respects, the Supreme Court’s Belgor judgement is an adaption to 
international standards, and arguably a slight deviation from earlier practice. 
To one domestic commentator22, the Swedish doctrine of assertion has been 
an “odd bird” invented with limited regard to international norms such as the 
New York Convention. Instead, the Supreme Court – which notably does not 
mention the doctrine of assertion in its judgement, so one should be cautious 
in reading too much into the seeming departure from the doctrine – sets out 
a more generous mode of interpreting the scope of an arbitration agreement, 
while simultaneously affirming that the tribunal’s determination ought to be 
respected as a starting point.
From a practical perspective, therefore, the effect of Belgor is likely to be that 
it will be more difficult to set aside arbitral awards on jurisdictional grounds, 
although it remains to be seen how the judgement will be received in the ar-
bitration community.

3.2	 T 968-18 (Ciclomulsion) – The scope of “procedural irregularity” in 
the set-aside context

In Case T 968-18, the Supreme Court rendered its judgement on 30 April 
2019. The issue before the Court concerned an alleged procedural error, 
which the Court of Appeal found that the tribunal had committed, and there-
fore partially set aside the award.
The underlying arbitration had concerned a licensing deal and been heard 
under the SCC Rules. The arbitral tribunal had issued a procedural order 
which included a finding on the parties’ intention behind a specific provision 
which dealt with the payment of royalties under the licensing agreement. It 

20	 Para. 18.
21	 Para. 50.
22	 Finn MADSEN, “Har varit en udda fågel – HD skrotar påståendedoktrinen inom skiljedomsrätten”, Dagens 

Juridik, 2 April 2019.
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was made expressly clear in the procedural order that the issue of establishing 
the parties’ intention behind the provision was conclusively dealt with by way 
of the procedural order. The tribunal also stated that it would not reconsider 
the finding on the parties’ intention without notifying the parties in advance, 
giving the parties the chance to comment.
After the procedural order was issued, one party addressed the issue of the 
interpretation of the royalty provision. The opposing party (Ciclomulsion) 
was given the opportunity to comment upon the submission, but the tribunal 
did not indicate a wish to reconsider its earlier finding.
Two years after the procedural order, the tribunal rendered a partial award in 
which it deviated from its finding in the procedural order. Ciclomulsion chal-
lenged the award, arguing that the tribunal had committed a procedural error 
by changing its interpretation of the royalty provision without first notifying 
the parties of its intention to do so, thereby violating a procedure the tribunal 
itself had introduced.
The Court of Appeal agreed and partially set aside the award, but granted 
Ciclomulsion’s counterpart the right to appeal the case to the Supreme Court.
The procedural error ground for set-aside – Section 34, first paragraph, 
sub-section 6 of the SAA – is often deemed to be a “general clause”, intended 
by the Swedish legislator to function as an all-purpose set-aside ground, al-
beit with restrictive application.23 In both the 1999 SAA, which was appli-
cable to the case, and the updated 2019 version of the same Act, there is a 
requirement that procedural irregularity must have “probably influenced the 
outcome of the case”.24

In setting out the starting point for its analysis, the Supreme Court stated that 
the alleged procedural error must be compared to a (hypothetical) “correct” 
procedure: if the outcome of the two would have been different, the require-
ment of influencing the outcome is met.
According to the Supreme Court, however, it is not always possible to make 
such comparisons. In some cases, a presumption may instead be applied 
where it is assumed that the irregularity affected the outcome.
Such a presumption may be applied if it is difficult to demonstrate the causal 
link, and if the management of the case can be seriously questioned. Examples 

23	 See the preparatory works to the 1999 SAA, Govt. Bill 1998/99:35, p. 147 et seq.
24	 In the 1999 version of the SAA, this requirement only applied to the procedural error ground. In the 2019 

version of the Act, also excess of mandate must have ‘probably influenced the outcome’.
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of such situations might be cases where the award lacks reasoning, despite a 
party agreement that reasons should be included25, or where only two out of 
three arbitrators participated in the deliberations.26

On the facts before it, the Supreme Court found (i) that the arbitral tribunal 
had deviated from its own stipulations in the procedural order; (ii) that this 
deviation constituted a procedural irregularity; (iii) that Ciclomulsion had 
not contributed to the irregularity; and (iv) that the error likely had influ-
enced the outcome. As part of its analysis of the last leg, the Court pointed 
out that not only had Ciclomulsion’s right to make its case been affected, but 
Ciclomulsion also had the right to rely on the expectation created by the pro-
cedural order, i.e. that the royalty provision would not be subject to further 
examination at all.
From a practical perspective, the Ciclomulsion judgement shows that, under 
Swedish law, an arbitral tribunal that deviates from a procedure that the tri-
bunal has itself ordered may risk seeing the award being set aside; at least if 
the irregularity in question affects the possibility for a party to make its case.

4.	 The Supreme Court and Investment Treaty Arbitration – 
next stop for Achmea

Stockholm has turned into a frequent seat for investment treaty arbitrations. 
There are 14 investment treaties referring directly to Stockholm as the seat of 
arbitration.27

Furthermore, there are 61 investment treaties that refer to the SCC Rules, and 
64 treaties that refer to the SCC as appointing authority.28 Among those trea-
ties referring to the SCC Rules, most notably, is the multilateral Energy Char-
ter Treaty, the investment treaty most frequently relied upon by investors. 
Where the seat of arbitration is not specified in the underlying treaty – which 
is very rare – and the disputing parties do not agree to one, the SCC Rules 

25	 Para. 19.
26	 Ibid.
27	 Kaj HOBÉR, “Selected Writings on Investment Treaty Arbitration”, Studentlitteratur 2013, p. 543.
28	 Ibid.
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provide that the SCC Board will designate the seat. With few exceptions, the 
Board has designated Stockholm as the seat in treaty-based cases.29

One consequence of the many references to Stockholm and the SCC Rules, is 
that Swedish courts are often involved in investment treaty arbitrations. The 
Swedish Arbitration Act applies equally to such arbitrations as to commercial 
(i.e. contractual) arbitration. As has already been alluded to, it is, in fact, one 
and the same court which has been faced with these issues: the Svea Court of 
Appeal.
As discussed above, this means that the role of the Swedish Supreme Court 
has been limited. Until very recently, the Supreme Court has seemingly only 
heard one case involving an investment dispute.30 This will soon change, 
however, as a much-watched case involving an intra-EU investment arbitra-
tion has recently come on the Supreme Court’s docket.

4.1	 Post-Achmea developments – key issue now pending in the Swedish 
Supreme Court

There have been several Stockholm-seated disputes based on either an in-
tra-EU BIT, or the multilateral ECT in a relationship involving two EU states. 
As is well-known, respondent states in such cases regularly (and, so far, un-
successfully) raise objections against the arbitral tribunal’s jurisdiction, based 
on the alleged lack of consent, under principles of EU law, to arbitrate such 
intra-EU disputes.
This type of objection has been raised for a long time, but has crystallized 
lately, following the Court of Justice of the European Union’s (“CJEU”) judge-
ment in the Achmea case.31 In that case, the CJEU held that arbitration clauses 
such as the one contained in the BIT between Netherlands and Slovakia were 
incompatible with Articles  267 and 344 of the Treaty on the Functioning 
of the European Union. The judgement came in response to a request for a 
preliminary reference from the German Bundesgerichtshof, which was faced 

29	 Under Article 25(1) of the SCC Rules, the SCC Board designates the seat of arbitration unless the parties 
have agreed on one. In most treaty-based cases, the Board has designated Stockholm, see J DAHLQUIST 
CULLBORG, The Use of “non-ICSID” Arbitration Rules in Investment Treaty Disputes: Domestic Courts, 
Commercial Arbitration Institutions and Arbitral Tribunal Jurisdiction, Uppsala 2019, p. 239-242.

30	 Albeit not based on a treaty, but on a domestic investment law, see Case 2113-06, 19  November  2017 
(Petrobart v. Kyrgyz Republic).

31	 UNCITRAL Final Award 7 December 2012, PCA Case No. 2008-13 , Achmea B.V. v. The Slovak Republic, 
(formerly Eureko B.V. v. The Slovak Republic).
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with a challenge against the award rendered by a Frankfurt-seated tribunal in 
the dispute between Netherlands-incorporated Achmea and the Slovak Re-
public.32 After the CJEU’s decision, the German court ultimately set aside the 
Achmea award in November 2018.
Since the Achmea award was set aside in Germany, there has been only one 
other domestic court decision involving Achmea-related considerations: the 
challenge decision in Poland v. PL Holdings, based on the BIT between Bel-
gium/Luxembourg and Poland.33 The Svea Court of Appeal held that under 
the applicable SCC Rules as well as under the SAA, Poland had raised the ju-
risdictional objection based on EU law too late during the arbitration.34 Thus, 
the state was precluded from raising it at the post-award stage. This notwith-
standing, the Court also engaged with the merits of the objection, stating that 
neither general EU law nor the Achmea judgement, in principle, means that 
arbitration between EU states and investors of EU nationality is prohibited as 
such. The award was partially set aside on another ground, however, as the 
tribunal was deemed to have decided certain issues related to post-award in-
terest after the deadline for making such a decision had expired.35

In the Court of Appeal’s judgement, it allowed for appeal of its judgement, 
under Section 43 of the SAA. Both parties appealed the partial set-aside, and 
leave was granted by the Supreme Court, which stayed enforcement of the 
award in April 2019.36

At the time of writing, not much has transpired in the case since the stay of 
enforcement. However, it is clear that the PL Holdings challenge – seemingly 
the first time that the Swedish Supreme Court is faced with a question based 
on a treaty-based arbitration – is being watched with great interest by the 
international (investment) arbitration community.
Although the Svea Court of Appeal did not decisively determine Poland’s ob-
jections grounded in EU law, it did allow for its judgement to be appealed to 
the Supreme Court, which would indicate that the Court of Appeal poten-
tially saw some precedential value in the jurisdictional objections, should the 
Supreme Court find them to be admissible. It remains to be seen how the 

32	 Case C-284/16, Slovak Republic v. Achmea B.V.
33	 22 February 2019, Case No. T 8538-17.
34	 Ibid., p. 56.
35	 Ibid., p. 88.
36	 Swedish Supreme Court, T 1569-19, Protocol, 9 April 2019. The stay of enforcement is discussed further 

below at 4.2.
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Supreme Court will approach the relationship between EU law and interna-
tional investment arbitration. Since the Achmea challenge itself, this is the 
first time a domestic court – and one located within the European Union, at 
that – is faced with this central question.

4.2	 Stay of enforcement

One recent trend in challenge proceedings involving states is for the court in 
question to stay the enforcement of the arbitral award while challenges are 
pending.
While a set-aside proceeding is pending, pursuant to Chapter 3, Section 18 
of the Swedish Enforcement Code, the competent court may order that the 
arbitral award shall not be enforced until further order. In this exercise, the 
court has to balance the parties’ respective interests, taking into account the 
objective of a final and binding award.37 In practice, the test under Swedish 
law often turns on the likelihood of the award being set aside.38

Traditionally, it has been rare for parties in Swedish challenge proceedings 
to request a stay of enforcement. However, such stays have been ordered in 
a number of recent high-profile (treaty-based) challenge proceedings in the 
Svea Court of Appeal.39 One of these cases – Poland’s challenge against the 
intra-EU award rendered in favour of PL Holdings40 – has found its way to 
the Supreme Court, after both parties appealed Svea Court’s partial set-aside 
of the award. As mentioned above, the case in the Supreme Court is pending 
when this text is written, but similar to the lower court, the Supreme Court 
has stayed the enforcement of the award, upon application from Poland.41

Interestingly, stay decisions are generally not accompanied by reasons – not 
even in the Supreme Court. Thus, it is difficult to glean too much from these 
recent decisions; in particular, the extent to which the court in question 

37	 Lars HEUMAN, “Arbitration Law of Sweden: Practice and Procedure”, Juris 2003, p. 656.
38	 Ibid.
39	 See Svea Court of Appeal’s decisions in cases T 4658-18 (17 May 2018), T 8538-17 (13 June 2018), T 1626-

19 (21 February 2019), T 3229-19 (28 March 2019), and T4236-19 (24 April 2019). See also further Brian 
KOTICK and Joel DAHLQUIST CULLBORG, “A (Counter) Balancing Act: The Express Power to Order a 
Security on a Stay of Enforcement Pending Annulment”, ICSID Review – Foreign Investment Law Journal, 
Volume 33, Issue 1, 2018, p. 270-272 for a comparative discussion on stays of enforcement in Sweden and 
other jurisdictions (including ICSID).

40	 T 8538-17.
41	 9 April 2019, Case T 1569-19.
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considers the merits of the challenge as part of its decision-making remains 
unclear. In any event, the extent of the stay is prima facie only valid in Swe-
den42, and as such presumably of limited value in any global enforcement 
effort.

5.	 Perspectives
As a consequence of the Swedish legislator’s preference for placing most ar-
bitration-related issues at the Court of Appeal level, the Swedish Supreme 
Court only sees a limited number of such cases. Compared to other jurisdic-
tions, therefore, the role of the Supreme Court in international arbitration 
is somewhat restricted, and instead, most case-law on international cases 
comes out of the appeals court.
However, when the Supreme Court does hear a case, it is generally because 
it raises questions of principal importance. A cursory overview of the pub-
lic record of the Court’s case-load suggests that at least 20 such judgements 
relating to international arbitration have been rendered in the last ten years. 
The two most recent of these have been dealt with in this contribution, both 
of which exemplify the gradual development of Swedish arbitration case law, 
clarifying the scope of the arbitral tribunal’s powers in the shadow of a poten-
tial set-aside of the award.
There are more cases to expect from the Supreme Court in the near future. 
One particular twist to the frequent use of Stockholm as the legal seat in 
investment treaty arbitrations has emerged only recently, as there have been 
several Stockholm-seated disputes based on either an intra-EU BIT, or the 
multilateral Energy Charter Treaty (“ECT”).
The PL Holdings challenge is one of the most-watched post-award develop-
ments in investment treaty arbitration. It will now be determined by the Su-
preme Court, which – unlike the Svea Court of Appeal, which has heard a 
double-digit number of treaty-based cases and developed a certain expertise 
in such cases – does not regularly face issues of investment treaty arbitra-
tion. It should be noted in this context that the underlying arbitration in PL 
Holdings was based on a bilateral investment treaty, which to many observ-
ers makes the award more susceptible to Achmea-style arguments. However, 

42	 Brian KOTICK and Joel DAHLQUIST CULLBORG, “A (Counter) Balancing Act: The Express Power to 
Order a Security on a Stay of Enforcement Pending Annulment”, ICSID Review – Foreign Investment Law 
Journal, Volume 33, Issue 1, 2018, p. 270. This is subject to rules of private international law.
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there are no less than four pending challenges in the Svea Court of Appeal 
where the arbitration was based on the multilateral ECT.43 The one that has 
progressed the furthest is the Novenergia v. Spain challenge44, where the Svea 
Court of Appeal recently rejected a Spanish request to refer the jurisdictional 
issue of the treaty’s compatibility with EU law to the CJEU.45 A judgement in 
the Novenergia challenge is expected later this year, and it is not exactly out 
of the realm of possibility that the court will allow for its judgement to be 
appealed to the Supreme Court. Thus, we have likely not seen the end of the 
Swedish Supreme Court’s role in investment treaty arbitration.

43	 T 4658-18; T 1626-19; T 3229-19; and T4236-19.
44	 T 4658-18.
45	 Ibid., 25 April 2019. Similar to stay of enforcement decisions discussed above, the rejection of the request 

for a preliminary reference is unreasoned.
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Swiss Federal Supreme Court  
International Arbitration Case Law

Laurent Hirsch
Independent attorney, Geneva, Switzerland

Summary
This article examines the case-law of the Swiss Federal Supreme Court in connec-
tion with international arbitration in the last 30 years.

The Swiss Federal Supreme Court takes a very restrictive view of the limited 
grounds for setting-aside and has a consistent arbitration-friendly approach. The 
result is that the annulment of an arbitral award is rare.

While critics exist, they relate mostly to side issues.

Combined with a pragmatic approach and a swift process, it can be confirmed that 
arbitration practitioners are quite satisfied with the work of the Swiss Federal Su-
preme Court.

I.	 Introduction
1.  While Switzerland is a small country1, it is not an irrelevant country for 
arbitration.2

2.  This article accordingly addresses arbitration case-law in Switzerland, spe-
cifically the input of the Swiss Federal Supreme Court in connection with 
arbitration.

1	 While Belgium’s area is about 25 % below that of Switzerland, Swiss population is about 25 % below that of 
Belgium.

2	 While the respective importance of the various seats can be debated, it appears rather clear that Switzer-
land was historically an important seat for arbitration and is still one of the major seats.
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II.	 Swiss Federal Supreme Court and arbitration
A.	 Swiss Federal Supreme Court in Switzerland

3.  The Swiss Federal Supreme Court is Switzerland’s highest court. It in-
cludes 38 full-time judges and is mainly based in Lausanne.3

4.  Still, decisions from the Swiss Federal Supreme Court may be appealed to 
the European Court for Human Rights in Strasbourg.4

5.  The Swiss Federal Supreme Court addresses cases in constitutional law, 
administrative law, civil and commercial law, criminal law and social security. 
As the main courts below operate on a cantonal level5, its role is to ensure the 
consistent application of Swiss law all over the country.6 Its task does nor-
mally not include reviewing facts7 or foreign law.

B.	 Jurisdiction for setting-aside proceedings

6.  The Swiss Federal Supreme Court is in charge of all requests for set-
ting-aside in international arbitration8 (as well as, for all practical purposes, 

3	 Apart from the social security sections, which are based in Luzern, the various sections of the Swiss Federal 
Supreme Court, including the civil and commercial law sections, are based in Lausanne.

4	 See e.g. the decisions of the European Court for Human Rights of 1 March 2016, in the case Tabbane vs 
Switzerland, 41069/12, and of 2 October 2018 in the cases Mutu and Pechstein vs Switzerland, 40575/10 
and 67474/10. While the case-law of the European Court for Human Rights is obviously most relevant, 
this paper focuses on Swiss case-law and will not address those human rights issues (which are addressed 
in this book by Jean-Paul Costa, see p. 299, specifically p. 306).

5	 There are few federal courts, in particular, an administrative federal court and a criminal federal court, but, 
except for the federal patent court, there is no federal first instance court in commercial cases.

6	 Actually, the short English presentation of the Swiss Federal Supreme Court in an official website indicates 
that “The court ensures that Swiss federal law is correctly applied in individual cases and that the rights 
of citizens enshrined in the Constitution are protected” (https://www.ch.ch/en/demokratie/federalism/
separation-of-powers/switzerlands-courts/, last visited 26 June 2019).

7	 See below § 67-70.
8	 Swiss law took a dual approach, with international arbitration being governed by provisions set out in 

chapter 12 of the Swiss Private International Law Act of 1987 and domestic law being governed by part 3 
of the 2008 Swiss Civil Procedure Code (although there are presently only limited differences between 
international arbitration and domestic arbitration, mainly in connection with arbitrability and the scope 
of review of arbitral awards). This paper focuses on international arbitration and will not address Swiss 
domestic arbitration.
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in domestic arbitration9). Setting-aside proceedings are brought directly be-
fore the Swiss Federal Supreme Court and are dealt with relatively swiftly.10

7.  Within the Swiss Federal Supreme Court, the first civil section is in charge 
of arbitration matters. This section was once presided by the late Bernard 
Corboz11, a federal judge with a peculiar interest in international arbitra-
tion.12 Presently, the first civil section is composed of five women judges13 
and is presided by Christina Kiss.
8.  Normally, the Swiss Federal Supreme Court proceeds in the language of 
the impugned decision, respectively in the language of the appeal brief when 
the decision is not in a Swiss official language.14 Most judgements of the Swiss 
Federal Supreme Court in arbitration matters are in German and in French.
9.  The cases are decided following the exchange of legal briefs, without any 
oral pleadings. Public deliberations are extremely rare.15

10.  Statistics show that the success rate of setting-aside proceedings is al-
ways very low.16

9	 Pursuant to Article  390 of the Swiss Civil Procedure Code, the parties are allowed to provide that any 
setting-aside proceedings should be brought before a cantonal court, but this option is very rarely used.

10	 According to the statistics compiled by Felix Dasser, most recently updated to include 2017 (ASA Bulletin 
2018 p. 276-294), the proceedings last on average about six months.

11	 From 2003 to 2008.
12	 See e.g. his article “Le recours au Tribunal fédéral en matière d’arbitrage international”, SJ 2002 p. 1.
13	 Obviously, this women-only composition is just a coincidence; there were men until 2016 and there might 

be men again in 2020. The fact that the second civil section, competent in family matters, is composed of 
men exclusively, might be feared more of a problem.

14	 Official languages in Switzerland are German, French, Italian and Rumantsch.
15	 In theory, there is no in-camera discussion amongst judges of the Swiss Federal Supreme Court, but either 

agreement on draft judgments, or public deliberations, i.e. a discussion in public, allowing the public to 
hear the opinion of individual judges, without any input from the attorneys. Although there were two pub-
lic hearings during the fall 2018, in investment arbitration cases (16 October 2018 in case 4A_396/2017 
and 11 December 2018 in case 4A_65/2018), arbitration cases are almost never addressed in public delib-
erations.

16	 According to the statistics compiled by Felix Dasser, most recently updated to include 2017 (ASA Bulletin 
2018 p. 276-294), “the overall percentage of successful challenges in non-sports arbitration remains stable 
at around 7 %”.
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C.	 Other arbitration issues

11.  Whether arbitral awards issued in other countries should be enforced 
in Switzerland is addressed by the usual civil courts and by the Swiss Federal 
Supreme Court only in last resort. There is not much case-law on this.17

12.  Where an arbitration clause is invoked as an objection to a claim raised 
before the state court, the matter is dealt with by the usual civil courts and may 
be brought before the Swiss Federal Supreme Court in last resort. While the 
Swiss Federal Supreme Court interprets arbitration clauses rather widely, the 
state court’s scope of review is not very much restricted to examine whether 
the arbitration clause is valid and applicable in the specific case.
13.  Decisions by the state judge in support of arbitration normally do not 
come before the Swiss Federal Supreme Court.18

III.	 Selected highlights of Swiss Federal Supreme Court’s 
arbitration decisions

A.	 Introduction

14.  Since 198919, international arbitration law in Switzerland is governed by 
Chapter 12 of the Swiss Private International Law Act of 1987 (Swiss PILA).20

15.  Chapter 12 of the Swiss PILA is rather short, containing articles 176-194. 
It is not based on the UNCITRAL Model Law (although it shares probably 
various principles with the model law) and is primarily based on party auton-
omy.
16.  While the local judge has some powers to support arbitration proceed-
ings, this paper will not address the role of the local state judge.

17	 There is some case-law on State immunity, which is applied rather widely. Also, when the creditor of an 
arbitral award attempts to seize assets belonging to a State and located in Switzerland, the Swiss Federal 
Supreme Court tends to deny the necessary sufficient connection with Switzerland (as one of the require-
ments for the seizing of funds), hence not to allow the attempted seizure (ATF 144 III 411).

18	 For example, in accordance with Art.  180 paragraph  3 Swiss PILA, decisions by state judges regarding 
challenges of arbitrators (applying normally in ad hoc proceedings) are not appealable.

19	 As the CEPANI completed its 20th year.
20	 RS 291, in force since 1 January 1989. While a draft revision is currently discussed by the Swiss Parliament, 

it is not expected that any substantial changes would be made to the law. Prior to the Swiss PILA, interna-
tional and domestic arbitration in Switzerland was governed by a 1969 Concordat, which may have been 
liberal when it was adopted but was found unsuited for international arbitration in the years 1980.
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B.	 Limited scope of available grounds for setting-aside

17.  Article 190 paragraph 2 Swiss PILA provides for five limited grounds for 
appeal, which are addressed below (Sections F-J).
18.  No argument outside of those grounds may be used in setting-aside pro-
ceedings, in particular that the applicable law was not correctly identified, 
that the applicable law was misapplied, that the contract was misinterpreted, 
that the arbitral tribunal did not explain sufficiently its award or even contra-
dicted itself in the explanation.

C.	 Setting-aside exclusion option

19.  Article 192 Swiss PILA provides “Where none of the parties has its domi-
cile, its habitual residence or a place of business in Switzerland, they may, by 
an express statement in the arbitration agreement or in a subsequent agree-
ment in writing, exclude all setting aside proceedings, or they may limit such 
proceedings to one or several of the grounds listed in Article 190, paragraph 2”.
20.  The Swiss Federal Supreme Court always considered that such exclusion 
could not be admitted lightly and had to be clear. In 2005, the Swiss Federal 
Supreme Court found a valid exclusion agreement.21

21.  The Swiss Federal Supreme Court also confirmed that a valid exclusion 
agreement does even prevent the Swiss Federal Supreme Court from review-
ing whether the arbitral tribunal had any jurisdiction.22

D.	 Pro-arbitration approach

22.  When the Swiss Federal Supreme Court finds an arbitration clause, it 
tends to interpret it rather widely, in favour of arbitration.

21	 ATF 131 III 173 ; the arbitration clause read “All and any awards or other decisions of the Arbitral Tribu-
nal shall be made in accordance with the UNCITRAL Rules and shall be final and binding on the Parties 
who exclude all and any rights of appeal from all and any awards insofar as such exclusion can validly be 
made” (italics used by the Swiss Federal Supreme Court to evidence the relevant part). In ATF 143 III 55, 
the Swiss Federal Supreme Court considered that there was a valid exclusion agreement in the following 
language: “The decision of the arbitrator in any such proceedings will be final and binding and not sub-
ject to judicial review. Appeals to the Swiss Federal Tribunal from the award of the arbitrator shall be 
excluded …”.

22	 ATF 134 III 260.
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23.  In a case where the relevant clause referred ambiguously to an economic 
tribunal23, the Swiss Federal Supreme Court considered that the parties 
should have understood it as an arbitral tribunal under the supervision of the 
local Chamber of Commerce.24

24.  Also, the Swiss Federal Supreme Court has considered that even if it was 
not possible to set up the arbitral tribunal under the rules agreed upon by the 
parties, this would not invalidate the arbitration clause, to the extent there 
was a clear intention of the parties to submit their dispute to arbitration.25

25.  If a contractual arbitration clause is valid, its scope is generally construed 
widely and not restrictively.26

26.  The Swiss Federal Supreme Court applies the separability principle, 
recognising the jurisdiction of the arbitral tribunal based on an arbitration 
clause even when the validity of the contract containing the arbitration clause 
is challenged. The Swiss Federal Supreme Court even confirmed the juris-
diction of an arbitral tribunal based on an arbitration clause contained in a 
framework contract which was eventually not entered into.27

27.  The Swiss Federal Supreme Court also takes a pro-arbitration approach 
in connection with arbitral secretaries. While an arbitrator is not allowed to 
delegate his task, the Swiss Federal Supreme Court readily accepts that he 
may seek assistance from a third person, and this quite widely as long as such 
third person has no decision-making powers.28

23	 “Handelsgericht bzw. Wirtschaftsgericht mit Sitz in Zurich”.
24	 ATF 129 III 675.
25	 ATF 130 III 66, which is a good example of a pathological clause, referring to three different arbitration 

institutions (“If such dispute or difference cannot be settled in the aforementioned manner they shall be 
finally settled under the Rules of Conciliation and Arbitration of the Zurich Chamber of Commerce, Zu-
rich/Switzerland, in accordance with the UNCITRAL Arbitration Rules. The number of arbitrators shall 
be three (3). ICC shall be the appointing authority acting in accordance with the rules adopted by ICC for 
that purpose”), which was still enforced by the Swiss Federal Supreme Court.

26	 ATF 140 III 134.
27	 ATF 142 III 239 (and note in b-Arbitra 2016, p. 196-200), in which the Swiss Federal Supreme Court noted 

again expressly that arbitration has become the preferred mean of dispute resolution in the context of 
international commerce (while this might not be strictly relevant, it might explain why the Swiss Federal 
Supreme Court is quick to understand any reference to arbitration as constituting an arbitration clause, i.e. 
because it would expect one).

28	 Judgment of the Swiss Federal Supreme Court of 21 May 2015, in case 4A_709/2014.
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E.	 Notion of award

28.  Whether an arbitral decision qualifies as an award under Swiss law de-
pends only upon its contents and not upon how it is entitled.
29.  An interim award cannot be challenged before the Swiss Federal Su-
preme Court, except if it rules on jurisdiction (or, exceptionally, if it rules on 
independence and impartiality).29

30.  An order for interim relief is not considered an award (even if entitled 
so), as the arbitral tribunal is considered free to amend such order, which is 
accordingly not a final decision.30

31.  Although the amount of fees due to the arbitral tribunal is technically 
part of the award, the Swiss Federal Supreme Court considers that it is not 
part of the dispute between the parties (contrary to how the costs are appor-
tioned between the parties), and is a matter between the arbitrators and the 
parties, on which the arbitral tribunal is not entitled to take a final decision 
in the award31 (so that the Swiss Federal Supreme Court does not review the 
amount of fees, even if grossly exaggerated).
32.  A partial award might be challenged before the Swiss Federal Supreme 
Court, provided a partial award is an award that effectively denies or grants 
some remedies (and not an award which simply addresses a preliminary issue, 
following bifurcation, like the applicable law or the liability).
33.  A final award is obviously the best example of an award that can be chal-
lenged before the Swiss Federal Supreme Court.

F.	 Independence and impartiality

34.  Article 190 paragraph 2 lit.  a Swiss PILA provides as a ground of set-
ting-aside “where the sole arbitrator has been improperly appointed or where 
the arbitral tribunal has been improperly constituted”.

29	 In accordance with Article 190 paragraph 3 Swiss PILA; in ATF 140 III 477, the Swiss Federal Supreme 
Court discussed the extent to which other grounds for setting-aside might still be invoked against an in-
terim decision in connection with an issue of jurisdiction or independence.

30	 ATF 136 III 200, even though in that case the sole arbitrator had ordered the sale of an inventory, of which 
the price was still to be discussed, but which sale could not subsequently be undone.

31	 ATF 136 III 597.
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35.  The Swiss Federal Supreme Court has considered that this ground is also 
applicable when the arbitral tribunal was set up contrary to the agreement of 
the parties.32

36.  The Swiss Federal Supreme Court does consider the IBA Guidelines on 
Conflicts of Interests in International Arbitration33 to assess whether arbitra-
tors are independent and impartial.
37.  The Swiss Federal Supreme Court considers a challenge inadmissible if 
the applicant had not raised the issue before the arbitral tribunal (and the 
Swiss Federal Supreme Court expects the parties to do some due diligence 
even beyond the disclosure by the arbitrators).34

G.	 Jurisdiction

38.  Article  190 paragraph  2 lit.  b Swiss PILA provides as a ground for 
setting-aside “where the arbitral tribunal has wrongly accepted or denied 
jurisdiction”.
39.  This is perhaps the most important ground for setting-aside, as the Swiss 
Federal Supreme Court reviews freely, at least in connection with the legal 
analysis (since the Swiss Federal Supreme Court does not review facts35), 
whether an arbitral tribunal has or has not jurisdiction.
40.  Whether the Arbitral Tribunal issued its award within the prescribed 
period or outside of the prescribed period is not a matter pertaining to juris-
diction and an award should not be annulled because it was delivered late.36

32	 ATF 139 III 511; although the published part of that judgment contains the theoretical analysis only, this 
was a case where the issue concerned the number of arbitrators.

33	 ATF 142 III 521 (and note in b-Arbitra 2016, p. 210-213); in this case the Swiss Federal Supreme Court 
considered that the sole arbitrator was still independent, even though a law firm operating under the same 
name in a different country worked for one of the parties, in particular based on an analysis that, notwith-
standing that they shared the same name, the two law firms were only connected through a network of 
independent law firms.

34	 Judgment of the Swiss Federal Supreme Court of 9 October 2012, in case 4A_110/2012 (and critical note 
by Jean MARGUERAT, “Indépendance et impartialité de l’arbitre: le devoir de révéler de l’arbitre éclipsé”, in 
Jusletter 15 April 2013).

35	 See § 67-70 below.
36	 While the Swiss Federal Supreme Court did annul an award which was issued late (ATF 140 III 75), the 

case was really peculiar, the sole arbitrator being about two years late, and the parties and the arbitrator 
having agreed that the arbitrator would be deemed having resigned if the award was not issued by a certain 
date. In my opinion, this judgment, although published, is a case standing on its own facts and does not 
change the applicable principles.
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41.  While the Swiss Federal Supreme Court recognises that the threshold 
issue, whether prior steps were performed in multi-tier arbitration clauses, 
relates to admissibility rather than jurisdiction, the Swiss Federal Supreme 
Court is still willing to consider the issue, under the heading of jurisdiction, 
based on a pragmatic approach (and the Swiss Federal Supreme Court sug-
gests that the arbitral tribunal suspends the proceedings if the prior step had 
not been performed).37

42.  In connection with investment arbitration, the Swiss Federal Supreme 
Court may have to proceed to a detailed analysis of difficult issues (like the 
distinction between contract claims and treaty claims and umbrella clauses38; 
or the scope of a bilateral investment protection treaty among countries for-
eign to Switzerland and to which Switzerland is obviously not a party, e.g. a 
treaty between Russia and Ukraine drafted in Russian and Ukrainian39) to 
decide on jurisdiction.
43.  The Swiss Federal Supreme Court considered that to the extent the arbi-
tral tribunal rejected certain grounds for jurisdictional challenge but reserved 
other grounds for jurisdictional challenge, the interim award was not accept-
ing jurisdiction and was therefore not yet subject to setting-aside proceed-
ings.40

H.	 Ultra or infra petita

44.  Article  190 paragraph  2 lit.  c Swiss PILA provides as a ground for 
setting-aside “where the arbitral tribunal has ruled beyond the claims sub-
mitted to it or failed to decide one of the claims”.
45.  This ground for setting-aside is only rarely invoked and even more rarely 
successful.

I.	 Due process (right to be heard)

46.  Article 190 paragraph 2 lit. d Swiss PILA provides as a ground for set-
ting-aside “where the principle of equal treatment of the parties or their right 
to be heard in adversary procedure has not been observed”.

37	 ATF 142 III 296 (and note in b-Arbitra 2016, p. 200-204).
38	 ATF 141 III 495.
39	 ATF 144 III 559.
40	 ATF 143 III 462.
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47.  The right to be heard encompasses in particular two aspects which de-
serve to be distinguished. On the one hand, the arbitral tribunal should not 
take account of factual elements on which the parties had no opportunity to 
comment. On the other hand, the arbitral tribunal has a duty to consider the 
arguments put forward by the parties.41

48.  The right to be heard does not apply to the legal reasoning, as the Swiss 
Federal Supreme Court considers that the principle iura novit curia is also 
part of Swiss arbitration law. Still, if the reasoning is fully unexpected, there 
might be a violation of the right to be heard.42 This surprise effect is only a 
narrow window and only in two cases43 has the Swiss Federal Supreme Court 
annulled an award for a violation of the right to be heard in connection with 
legal reasoning.
49.  The scope of the right to be heard in international arbitration is not as 
wide as before state courts and, in particular, parties are allowed to waive 
certain rights.44

50.  Also in connection with the right to be heard (as with independence and 
impartiality), the Swiss Federal Supreme Court considers a complaint inad-
missible if the issue was not raised timely before the arbitral tribunal (and 
the Swiss Federal Supreme Court has rather high expectations regarding how 
clearly the parties should make their objection known45). Failing such timely 
complaint during the arbitral procedure, the parties will be deemed having 
waived any possible objection.

J.	 Public policy

51.  Article  190 paragraph  2 lit.  e Swiss PILA provides as a ground for 
setting-aside “where the award is incompatible with public policy”.
52.  The Swiss Federal Supreme Court has annulled an award as against pub-
lic policy in only two instances in the last 30 years, both in sports arbitration 

41	 One extreme case is a sole arbitrator recognising that he failed to consider a post-hearing brief, therefore 
allowing the applicant to obtain the annulment of the award (judgment of the Swiss Federal Supreme 
Court of 31 January 2012, in case 4A_360/2011).

42	 ATF 130 III 35.
43	 ATF 130 III 35 and judgment of the Swiss Federal Supreme Court of 9 August 2018 in case 4A_525/2017.
44	 In ATF 142 III 360 (and note in b-Arbitra 2016, p. 204-206), the Swiss Federal Supreme Court dismissed 

a challenge by an applicant which had no opportunity to file a reply following the answer, as the arbitral 
tribunal had stated that the parties had agreed that there would be only one exchange of briefs.

45	 Judgment of the Swiss Federal Supreme Court of 29 April 2015 in case 4A_70/2015.
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cases, one on the basis of procedural public policy46, the other on the basis of 
material public policy.47

53.  While it is clear that the principle of the force of res judicata (of an earlier 
award or court judgement on the same subject matter between the same par-
ties) is a principle which is part of the procedural public policy, determining 
the scope of res judicata is often a difficult analysis.48

54.  The Swiss Federal Supreme Court has confirmed that antitrust law, 
whether Swiss law, European law or US law, is not part of international mate-
rial public policy.49

55.  A good example of the narrow scope of public policy in this context is a 
case in which Swiss counsel sued former clients for a success fee and won an 
arbitration award of about CHF 1.7 mios. While the sole arbitrator had ex-
pressly acknowledged that the success fee he awarded disregarded the limits 
imposed by recent case-law of the Swiss Federal Supreme Court, and while 
the Swiss Federal Supreme Court was critical of the amount awarded (which 
was about five times the standard fees), the Swiss Federal Supreme Court con-
sidered that this was not contrary to public policy and let the award stand.50

K.	 Revision

56.  While the Swiss PILA does not address the possibility of revision, this 
mechanism has been introduced by the Swiss Federal Supreme Court.51 If new 
evidence becomes available regarding past facts which were relevant to the 

46	 ATF 136 III 345, a case in which an arbitral tribunal disregarded the force of res judicata of a prior court 
judgment.

47	 ATF 138 III 322 (Matuzalem vs FIFA), a case in which a football player was effectively forbidden to play 
professionally as long as he failed to pay an important amount of damages due principally by its football 
club, which was found to be an obvious and serious violation of personality rights.

48	 In ATF 140 III 278, the Swiss Federal Supreme Court confirmed, after a detailed analysis, that the principle 
of res judicata did not apply in a case in which the arbitral tribunal reached its decision on the basis of 
subsequent facts, which had not been taken into account in the previous decision; another interesting case 
is the judgment of the Swiss Federal Supreme Court of 29 May 2015, in case 4A_633/2014, regarding a law 
firm in Germany, in which the Swiss Federal Supreme Court held that the arbitral tribunal did not breach 
the principle of res judicata when it allowed a claim on the basis of a contractual interpretation contrary to 
a prior award between the same parties, as the arbitral tribunal was seized of a dispute relating to a different 
period than the one settled by a prior award, even if the relevant contractual interpretation question was 
precisely the same in both arbitration proceedings.

49	 ATF 132 III 389.
50	 Judgment of the Swiss Federal Supreme Court of 26 July 2018, in case 4A_125/2018.
51	 ATF 118 II 199.
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award, a request for revision might be filed with the Swiss Federal Supreme 
Court. If the Swiss Federal Supreme Court finds that the material is relevant, 
that it was unavailable previously through no fault of the applicant, the Swiss 
Federal Supreme Court might annul the award, even many years after it was 
issued, and send the case back to the arbitral tribunal, for the arbitral tribunal 
to reconsider the case on the basis of the newly available evidence.
57.  A good example of revision is the case of the sale of French military ships 
to Taiwan and the claim by intermediaries for commissions. In 1996, an arbi-
tral award granted those commissions (and the Swiss Federal Supreme Court 
dismissed a request for setting-aside). In 2009, the Swiss Federal Supreme 
Court annulled the 1996 arbitral award, on the basis of new evidence dis-
closed in French criminal proceedings.52

L.	 Sports arbitration

58.  A large number of international arbitration cases brought before the 
Swiss Federal Supreme Court are sports cases, i.e. setting-aside proceedings 
against awards issued by the Court of Arbitration for Sport. This is obviously 
peculiar to Switzerland and no comparison can be made to case-law in other 
countries.
59.  While there were early critics against the independence of arbitrators in 
the Court of Arbitration for Sport’s system, the Swiss Federal Supreme Court 
confirmed the independence of the Court of Arbitration for Sport already in 
2003.53 The Swiss Federal Supreme Court repeatedly reaffirmed the indepen-
dence of the Court of Arbitration for Sport.54

60.  However, in 2007, the Swiss Federal Supreme Court ruled that exclusion 
agreements (discussed § 19-21 above) were not valid in sports arbitration, as 
the athlete’s consent was not fully free.55 That was perhaps the start of a differ-
ence being made by the Swiss Federal Supreme Court between international 
commercial arbitration and sports arbitration.

52	 Judgment of the Swiss Federal Supreme Court of 6 October 2009, in the case 4A_596/2008.
53	 ATF 129 III 445.
54	 Recently in ATF 144 III 120; the European Court for Human Rights also confirmed the independence of 

the Court of Arbitration for Sport in the cases Mutu and Pechstein vs Switzerland, 40575/10 and 67474/10 
of 2 October 2018.

55	 ATF 133 III 235.
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61.  It was in the context of sports arbitration that the Swiss Federal Supreme 
Court addressed at length the issue of opting-in and opting-out (of the in-
ternational arbitration regime or of the domestic arbitration regime56) and 
found a valid opting out of the international arbitration regime in a case in 
which the order of procedure prepared by the Court of Arbitration for Sport 
contained a clear language to that effect57, notwithstanding the applicant’s 
argument that he had not understood the consequences of such provision.58

IV.	 Possible critics and possible developments
A.	 Suspensive Effect

62.  While the principle is that there is no automatic suspensive effect to a re-
quest for setting-aside against an arbitral award59, the Swiss Federal Supreme 
Court has the discretion to grant suspensive effect.
63.  It appears that the practice of granting suspensive effect is more flexible 
in 2019 than it was ten years ago, as the Swiss Federal Supreme Court appears 
to decline to consider chances of success when assessing whether to grant 
suspensive effect. It is accordingly not so rare to see the Swiss Federal Su-
preme Court granting suspensive effect not long before denying the request 
for setting-aside and stating that such request is clearly unfounded.
64.  There have accordingly been some critics against this practice of the 
Swiss Federal Supreme Court in connection with suspensive effect, based on 
the fact that the corresponding decisions were not easily foreseeable and that 
suspensive effect was sometimes granted too quickly.

56	 Parties to an arbitration clause which would otherwise be domestic may opt-out of the domestic arbitra-
tion regime and opt-in to the international arbitration regime, without other conditions than clarity, and 
similarly, parties to an arbitration clause which would otherwise be international may opt-out of the inter-
national arbitration regime and opt in to the domestic arbitration regime.

57	 “In accordance with the terms of the present Order of Procedure, the Parties agree to refer the present 
dispute to the Court of Arbitration for Sport (CAS) subject to the Code of Sports-related Arbitration (2017 
edition) (the “Code”). Furthermore, the provisions of Chapter 12 of the Swiss Private International Law 
Statute (PILS) shall apply, to the exclusion of any other procedural law”.

58	 ATF 145 III ___ (judgment of the Swiss Federal Supreme Court of 7 May 2019 in case 4A_540/2018).
59	 Article 103 paragraph 1 of the Swiss Federal Supreme Court law.
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B.	 Arbitral tribunal’s position in the proceedings

65.  A peculiarity in Swiss setting-aside proceedings is that the arbitral tri-
bunal is invited to comment. While arbitral tribunals are sometimes prudent 
and prefer to avoid providing any comments, such comments can actually be 
useful.
66.  Faced with a ground for setting-aside in connection with the violation 
of the right to be heard, it is useful for the arbitral tribunal to confirm that 
it took this argument or that piece of evidence into account. Even if the ar-
bitration award does not expressly say so, the fact that the arbitral tribunal 
confirms that it took an element into account may allow the Swiss Federal 
Supreme Court to reject the argument that the right to be heard would have 
been violated60 and to dismiss the request for setting-aside.

C.	 No factual review

67.  The Swiss Federal Supreme Court does not review facts, i.e. facts set out 
in an arbitration award cannot be questioned before the Swiss Federal Su-
preme Court, even if they are unsupported, and even if they appear plainly 
wrong.
68.  Further, to the extent the applicant would allege facts outside the scope 
of those set out in the arbitration award, the Swiss Federal Supreme Court 
normally considers such allegations inadmissible.
69.  This limitation is criticised in particular with the interpretation of the 
arbitration clause. Under Swiss law of contractual interpretation, the true in-
tent of the parties determines the true meaning of the contract, and the true 
intent of the parties is a state of mind, i.e. is considered a fact.61 As a conse-
quence, if an arbitration tribunal finds as a fact that the true intent of both 
parties was to have disputes settled by arbitration, notwithstanding that the 

60	 Since the right to be heard is not violated if the arbitral tribunal did consider the argument of the applicant, 
even if it did not mention it expressly in the arbitral award.

61	 The same principles apply in state litigation, i.e. that the state of mind is considered a fact and that facts 
are not reviewed by the Swiss Federal Supreme Court; while the Swiss Federal Supreme Court defers to 
cantonal judges regarding contractual interpretation based on the true intent of the parties, the situation 
is still somehow different in state litigation, first because, more often than not, contractual interpretation 
is based on the reliance principle, which is a matter of law reviewed by the Swiss Federal Supreme Court, 
second because the Swiss Federal Supreme Court may still annul a factual finding regarding state of mind if 
it considers such finding arbitrary (which is rare, but for a recent example see judgment of the Swiss Federal 
Supreme Court of 11 April 2019, in case 4A_498/2018).
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arbitration clause might be very badly written, the Swiss Federal Supreme 
Court will not review that fact and the jurisdiction of the arbitral tribunal can 
in accordance not be challenged. Some authors consider this situation unsat-
isfactory.62 However, if an arbitral tribunal interprets an arbitration clause not 
on the basis of the true intent of the parties at the time, but on the basis of 
an objective interpretation of the clause63, this interpretation is a legal issue, 
which the Swiss Federal Supreme Court reviews freely.64

70.  Some also consider that it is unsatisfactory that the Swiss Federal Su-
preme Court cannot proceed to its own review of facts when there are serious 
allegations of serious irregularities, e.g. fraud or corruption.65

D.	 Narrow scope of review

71.  The Swiss Federal Supreme Court takes a very hands-off approach in 
connection with arbitration.
72.  If the reasoning of an arbitral tribunal is not convincing, if the motives 
are badly written, if the analysis is inconsistent, the Swiss Federal Supreme 
Court will not interfere. The Swiss Federal Supreme Court considers that it 
was the choice of the parties to resort to arbitration, so that it is not the role 
of Swiss courts to second guess arbitral tribunals.

E.	 Subjective scope of arbitration clause

73.  The Swiss Federal Supreme Court takes a rather pragmatic and flexible 
approach regarding the subjective scope of an arbitration clause, i.e. the pos-
sibility that it would bind parties other than those expressly indicated in the 
contract.66

62	 Mladen Stojiljkovic, Arbitral Jurisdiction and Court Review: Three Swiss Federal Supreme Court Deci-
sions to Reconsider, in ASA Bulletin 2016, part II, p. 897-902; Philippe HOVAGUIMIAN, “Non-reviewable 
Facts in Swiss Annulment Proceedings: Undermining the Safeguard of Art.  190 PILA”, in ASA Bulletin 
2018, p. 89-108.

63	 I.e. on the basis of what a reasonable person would understand, in good faith and in like circumstances, also 
called the reliance principle.

64	 Two recent examples in which the Swiss Federal Supreme Court set aside awards, considering that the 
arbitral tribunal did not have jurisdiction, are the judgments of 4 October 2017 in case 4A_150/2017 and 
of 22 January 2018, in case 4A_432/2017.

65	 See § 81 below.
66	 ATF 129 III 727.
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74.  In a complicated Italian case submitted to the ICC, the Swiss Federal 
Supreme Court annulled an award in which the sole arbitrator declined his 
jurisdiction towards parties beyond the original parties (following a counter-
claim by respondent), disregarding the ICC mechanism for managing pro-
ceedings and considering that the sole arbitrator necessarily had jurisdiction 
over all parties.67

75.  In a recent 2019 case, the Swiss Federal Supreme Court confirmed that 
state courts had no jurisdiction in view of an arbitration clause, even if the 
claimant was not expressly mentioned in the original contract, as the claim-
ant had performed the contract and the respondent accepted that the arbitra-
tion clause was applicable.68

76.  While it might be fair for the Swiss Federal Supreme Court to adopt a 
flexible approach regarding the subjective scope of arbitration clause, some 
have criticised the fact that it did not give sufficient weight to the arbitration 
rules and the decision of the arbitration institution chosen by the parties. 
It remains to be seen whether the above case will remain an exception or 
whether the issue will be analysed further.

F.	 Consequences of annulment

77.  Another peculiarity of the Swiss setting-aside proceedings is that, if an 
award is annulled, except if the Swiss Federal Supreme Court would find that 
the arbitral tribunal lacked jurisdiction or that one arbitrator lacked indepen-
dence or impartiality, the matter is referred back to the same arbitral tribu-
nal, whether the ground for setting-aside was public policy or the right to be 
heard or ultra or infra petita, and the arbitral tribunal would have to look at 
the case again.
78.  This is logical from the perspective that the Swiss Federal Supreme Court 
does not review the merits and that the reason for annulment is a procedural 
irregularity. The fact that the arbitral tribunal made a mistake does not mean 
that it would be unable to carry out its task and it is therefore only logical that, 
in accordance with the initial intent of the parties, the case would be decided 
by the arbitral tribunal appointed in accordance with the agreement of the 
parties.

67	 Judgment of the Swiss Federal Supreme Court of 7 April 2014, in case 4A_450/2013.
68	 ATF 145 III 199.
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V.	 Conclusion
79.  Most Swiss arbitration practitioners are mostly happy with the case-law 
of the Swiss Federal Supreme Court during the last 30 years. Such case-law is 
reliable, pragmatic, swift, and most respectful to arbitral tribunals. The Swiss 
Federal Supreme Court seems to have a good understanding of international 
arbitration.
80.  Some practitioners suggest that some bad awards are unfortunately con-
firmed. While this is certainly so, this might be the price to pay to avoid the 
risk of having to relitigate the merits before the Swiss Federal Supreme Court. 
To the extent mistakes are unfortunately unavoidable, it is suggested that par-
ties and arbitration practitioners would generally prefer living with mistakes 
made by arbitral tribunals, rather than risk facing different mistakes arising 
from the review by the Swiss Federal Supreme Court. It is submitted that 
arbitration practitioners definitely prefer when State courts refrain from in-
terfering with arbitration proceedings.
81.  Some scholars criticise the Swiss Federal Supreme Court for the very 
limited scope of review of arbitral awards. They consider that when public 
policy is at stake, e.g. in face of allegations of corruption, the Swiss Federal 
Supreme Court should not limit its review to the facts set out in the arbitral 
award. One reason for the restraint by the Swiss Federal Supreme Court is that 
those cases often have no connection with Switzerland (except for the seat in 
Switzerland) and that any such issues could perhaps best be dealt with at the 
enforcement stage. It seems in any event quite unlikely that the approach by 
the Swiss Federal Supreme Court would change in the near future. Still, the 
above critic might be worth a more detailed analysis.69

69	 Such analysis is obviously beyond the scope of this article. It might perhaps be worth, on the one hand, to 
circumvent the scope of a possible heightened review (when there is some public interest at stake, beyond 
the interests of the parties), to determine the level of proof expected from the applicant to trigger such 
heightened review (not a strict proof at this stage, but more than just an allegation) and also to determine 
how the Swiss Federal Supreme Court could proceed to assess the evidence (the Swiss Federal Supreme 
Court is not equipped to assess evidence, could it refer the case to another court, or simply send it back to 
the arbitral tribunal?). Those are true questions, not meant to support or even suggest any solution.
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Summary
The UK Supreme Court plays a discrete yet vital role in keeping the regulation of 
arbitration in line with the distinctively English understanding of arbitration. It 
has maintained a non-interventionist pro-arbitration stance, and has over time 
reinforced and, on occasion, reassured the position of London as an important 
centre for international arbitration. This paper firstly analyses the position and 
powers of the Supreme Court and the process through which cases reach this 
forum. It then examines certain notable judgements of the Supreme Court and 
their repercussions for shaping the approach of English courts to international 
arbitration. Finally, it contextualises these aspects in light of the common law 
system and the importance of these judgements for framing the law of arbitration 
in England.

I.	 Introduction
1.  International commercial arbitration has evolved in the United Kingdom 
in the light of its common law tradition1, attaining certain characteristics 
and nuances which remain unique to this jurisdiction. Although direct court  
involvement is rarely needed for arbitrations seated in this jurisdiction to 

1	 For an in-depth analysis of the legal system, see Phillip CAPPER and Julia ZAGONEK, “Relevant Aspects of 
the English Legal System” in Julian D.M. LEW et al. (eds.), Arbitration in England, with chapters on Scotland 
and Ireland (2013) 20-23.
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complete their full course2, the courts play a vital role in supporting the prac-
tice of international arbitration by streamlining the law of arbitration with 
international trends. It is also pertinent to note that on substantive issues in 
certain circumstances, domestic courts can entertain appeals on questions 
of law, which can and relatively often do escalate up to the Supreme Court.3 
Altogether, the case law supplements the various arbitration statutes within 
the country, most importantly the English Arbitration Act, and thus makes 
arbitration part of the evolution of English commercial law, much of which is 
governed by English common law.
2.  The UK Supreme Court forms a concise but significant part of the larger 
system governing arbitration in the UK. Being the successor of the former 
Appellate Committee of the House of Lords (commonly referred to as the 
House of Lords), the Supreme Court is since 2009 the apex of the UK ju-
diciary where any order or judgement from a lower court in civil proceed-
ings can be appealed4, and judgements delivered by this court are binding on 
all courts within the UK.5 This has the effect of putting to rest fundamental 
questions dealing with the arbitral process that might otherwise stall such 
processes governed by English Law. This paper primarily aims to outline the 
competence and role of the Supreme Court in the context of international 
commercial arbitration in England (and Wales and Northern Ireland, which 
are, however, not significant venues for international arbitration).6 We also 
examine the relevance of its judgements for the evolution of arbitration in 
England and its impact within a common law system where these judgements 
act as binding legal precedent that then feedback into the (frequent) applica-
tion of English commercial law by arbitral tribunals.
3.  The first part is dedicated to the process through which cases governed 
by the English Arbitration Act reach the Supreme Court, and the powers the 
court wields when deciding such issues. The paper then highlights certain 

2	 Kieron O’CALLAGHAN and Jerome FINNIS, “Chapter 20: Support and Supervision by the Courts” 
in Julian D.M. LEW et al. (eds.), Arbitration in England, with chapters on Scotland and Ireland (2013), 
20-1.

3	 s. 69, English Arbitration Act 1996.
4	 s. 40(2), Constitutional Reform Act 2005.; see also https://www.supremecourt.uk/docs/supreme-court-

and-the-uks-legal-system.pdf.
5	 N 1 above, p. 21, 2-11.
6	 Note that Scotland has an autonomous regime with the Arbitration (Scotland) Act 2010, which so far has 

not been the object of decisions of the UK Supreme Court but – abandoning the previous legislation that 
implemented the UNCITRAL Model Law in 1990 – is largely modelled on the English Arbitration Act 
1996.
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landmark cases delivered by the Supreme Court – and previously as the 
House of Lords – that have contributed significantly to the English under-
standing of international arbitration, the scope of the Arbitration Act of 1996, 
and thus the delineation of the powers of arbitrators and the involvement of 
the lower courts in the arbitral process.

II.	 Jurisdiction of the UK Supreme Court in international 
arbitration cases

4.  The jurisdiction and power of this court to hear cases related to inter-
national commercial arbitration is derived from a combination of its role in 
the legal system of the United Kingdom as a superior appellate court, as well 
as the role of domestic courts for international arbitral under the New York 
Convention and the Arbitration Act of 1996 for the supervision of arbitral 
proceedings as well as the setting aside and enforcement of awards. This be-
comes tangible when observing the manner in which cases reach the Supreme 
Court, and how the court itself justifies its jurisdiction in its written judge-
ments. In all cases7, the Supreme Court entertains appeals from judgements 
of the Court of Appeals, which in turn accepts appeals from judgements of 
the Court of First Instance. This is a fairly straightforward process when deal-
ing with civil cases in the UK, and international commercial arbitration cases 
fall squarely within that classification.
5.  In most judgements of the court, there is no explicit reassertion of the 
authority of the Supreme Court or a justification of its jurisdiction to hear the 
case. The court, however, does at times express reasons for hearing the partic-
ular case. In the first arbitration case decided by the UK Supreme Court since  
its conversion from the House of Lords, Dallah Real Estate and Tourism 
Holding Co. v. Government of Pakistan8, the court states:
The issue regarding the existence of any relevant arbitration agreement falls to 
be determined by the Supreme Court as a United Kingdom court under pro-
visions of national law which are contained in the Arbitration Act 1996 and 
reflect Article V(1)(a) of the New York Convention.9

6.  Previously, when the House of Lords determined the ‘jurisdiction of 
arbitrators’ in an appeal from a setting aside proceeding in Lesotho Highlands 

7	 N 1 above, p. 27, 2-45.
8	 [2010] UKSC 46.
9	 Ibid., 12.
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Development Authority v Impregilo10, it highlighted another factor which acts 
as a consideration when deciding whether to hear the appeal in a particular 
case. The judgement states right at the outset: “This appeal raises issues regar-
ding the jurisdiction of arbitrators under the Arbitration Act 1996 which are of 
great importance for the effective functioning of the statute.”11 This echoes the 
general understanding of the UK Supreme Court’s jurisdiction, namely that 
“it hears cases of the greatest public or constitutional importance affecting the 
whole population.”12

7.  This gives an idea of the nature of cases that would reach the UK Supreme 
Court in appeal, and the self-restraint exercised by the court when decid-
ing whether to hear a particular case. Accordingly, only a very small number 
of cases eventually reach this apex forum, with only 6-7 cases having been 
decided by both the House of Lords and the UK Supreme Court combined 
which directly deal with an issue related to international arbitration. An even 
smaller number of these deal directly with such issues, whereas others might 
address related issues (such as employment law in the Jivraj v Hashwani13 
case) that only tangentially affect international arbitration. Since a ‘leave to 
appeal’ is required for a matter to be heard by the Supreme Court14, and since 
such leave to appeal can be denied even without the need for any explanation 
thereof, this mechanism prevents judicial over-intervention and restricts it 
only to the few most important cases.
8.  One notable exception to such free and easy ‘denial of leave’ is a reference 
to European Union (“EU”) Law. Article 267 of the Treaty on the Function-
ing of the European Union (TFEU) states that the Court of Justice of the EU 
(CJEU)has jurisdiction to give preliminary rulings over matters dealing with 
“the interpretation of the Treaties” and “the validity and interpretation of acts 
of the institutions, bodies, offices or agencies of the Union” and that if such 
matters are raised in any court or tribunal of a member state the same may 
“if it considers that a decision on the question is necessary to enable it to give 
judgement, request the Court to give a ruling thereon”.15 In such cases, relating 
to international arbitration and the interpretation of EU Law, the Supreme 
Court refers the matter to the CJEU. This becomes apparent in Lord Hoff-

10	 [2005] UKHL 43.
11	 Ibid., 1.
12	 https://www.supremecourt.uk/.
13	 [2011] UKSC 40.
14	 s. 40(2) and (6) and Schedule 9, Constitutional Reform Act, 2005.
15	 Article 267, Treaty on the Functioning of the European Union, 2012/C 326/01.
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man’s judgement from the House of Lords, in the West Tankers Inc v RAS 
Riunione Adriatica di Sicurta SpA and others16 wherein the decision to refer 
the matter for a preliminary ruling to the CJEU is deemed a ‘duty’ of the court 
since the answer is not obvious, and is “necessary to enable the House to give 
judgement”.17

9.  The UK Supreme Court exercises jurisdiction as a domestic court in hear-
ing appeals arising out of judgements delivered during setting aside, enforce-
ment and other miscellaneous proceedings, already heard on appeal by the 
Court of Appeals. Yet it exercises significant restraint in the matters it takes 
up for consideration, thereby allowing only a very small set of principles to 
emerge from its judgements. A few of these significant judgements show the 
nature of cases taken up by the Supreme Court as well as the subsequent im-
pact of its judgements.

III.	 Notable Decisions of the UK House of Lords
10.  Two notable judgements of the House of Lords dealing directly with an 
issue of international commercial arbitration have been delivered prior to its 
transformation into the UK Supreme Court: Lesotho Highlands v Impregilo of 
200518, and Premium Nafta v Fili Shipping of 2007.19 These decisions remain 
good law and form binding precedent on the matters dealt with by them.

A.	 Lesotho Highlands – Degree of court intervention

11.  This was the first case decided by the House of Lords relating to the in-
terpretation of the Arbitration Act of 1996 and dealt with the question of 
the powers of arbitrators under an arbitration agreement with ICC Rules and 
its seat in London. It concerned a dispute relating to the construction of a 
dam in Lesotho (the independent Kingdom near Durban, ZA), in which sev-
eral claims for reimbursements of increased costs arising out variations in 
instructions, license fees, etc, by the constructors had been rejected by the 
employer, thus leading to arbitration in London.20 The law applicable on the 

16	 [2007] UKHL 4.
17	 Ibid., 1 (Lord Hoffman).
18	 N 9 above.
19	 [2007] UKHL 40 (on appeal from Fiona Trust v Yuri Privalov [2007] EWCA Civ 20 of the Court of 

Appeals).
20	 N 9 above, 7.



Rechtsleer/Aufsätze
Jan Kleinheisterkamp & Shaurya Upadhyay

506

Wolters Kluwer� b-Arbitra 2019/2

substance of the dispute as well as the arbitration agreement was to be the 
law in force in the Kingdom of Lesotho. As for matters of arbitration, how-
ever, the parties had expressly chosen the UK Arbitration Act of 1996 ‘in lieu 
of the Arbitration Act … of Lesotho’.21 and had excluded appeals on points 
of law under s. 69 of the English Arbitration Act. The appellants success-
fully obtained an award for the claimed sums however, the tribunal ordered 
them to be paid in various European currencies (instead of the contractually 
agreed Maloti, the local currency of Lesotho), and also ordered payment of 
pre-award interest (contrary to Lesotho law).22

12.  The award was challenged on grounds of the tribunal exceeding its sub-
stantive jurisdiction as well as for the serious irregularity in the award on this 
basis.23 The High Court, while upholding the tribunal’s substantive jurisdic-
tion, admitted the appeal on both the ‘currency issue’ and the ‘interest issue’ 
and remitted the award to the arbitrators for reconsideration;24 the Court of 
Appeals affirmed.25 The matter then reached the House of Lords, which fo-
cused on the question of whether the expression of the award in a differ-
ent currency and the pre-award interest could constitute errors of law, and 
whether such errors of law could constitute an excess of jurisdiction under s. 
68(2)(b) of the Arbitration Act of 1996.26

13.  The House of Lords insisted that the ‘ethos of the 1996 Act’ was one of 
non-intervention, giving courts only the essential powers needed to render 
assistance to arbitrators in enforcement and procedural steps as well as cor-
recting “very fundamental errors”.27 It also set out interpretative guidance, 
requiring courts to interpret the Act in a ‘user-friendly’ manner, keeping in 
mind that the international users of the Act should be able to rely on the clear 
statutory wordings.28 It finally reasserted the principle of separability, stating 

21	 N 9 above, 8.
22	 N 9 above, 9-11.
23	 N 9 above, 14.
24	 [2002] EWHC 2435 (Comm).
25	 [2003] EWCA Civ 1159.
26	 Section 68(2)(b) reads: “(2) Serious irregularity means an irregularity of one or more of the following kinds 

which the court considers has caused or will cause substantial injustice to the applicant– … (b) the tribunal 
exceeding its powers (otherwise than by exceeding its substantive jurisdiction: see section 67)”.

27	 N 9 above, 18.
28	 N 9 above, 19.
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that the arbitration agreement was independent of the main contract and that 
the powers of the arbitrators stemmed from this separate agreement.29

14.  With these principles in mind, the House of Lords accepted the appeal 
and set aside the decisions of the lower courts, holding that the arbitrators, 
even if they made an error of law, did not exceed its own jurisdiction while 
doing so, which was the requirement for action under s.68(2)(b). Lord Steyn, 
with whom the other Lords agreed, identified as the essence of this case:  
the question [is] whether the tribunal purported to exercise a power which it 
did not have or whether it erroneously exercised a power that it did have. If it 
is merely a case of erroneous exercise of power vesting in the tribunal no excess 
of power under section 68(2)(b) is involved.30

15.  Lord Steyn contextualised s. 68 of the 1996 Arbitration Act as having its 
provenance from Article V(1)(c) of the New York Convention and highlighted 
that the section only listed irregularities adversely affecting the procedure or 
the award but it did not allow for challenge based on the “correctness of the 
decision”31, which would only be possible in an appeal on a point of (English) 
law under s. 69 if the right to appeal had not been excluded (which it had 
been). As much as the majority admitted that there might have been an error 
of law, this could not constitute an excess of jurisdiction.
16.  This case highlighted one very important aspect of the participation of 
courts in the arbitral process, i.e. an attitude of minimum intervention. In 
determining the ‘ethos’ of the Arbitration Act, the House of Lords drew clear 
lines as to cases which would require court intervention under the current 
legislation, and those which might be erroneous in law, but constituted errors 
which the tribunal was within its power to make.

B.	 Premium Nafta – On arbitration agreements, fraud and other things

17.  Perhaps the most widely cited judgement related to international arbi-
tration agreements, the case of Fiona Trust32 (which was rechristened to Pre-
mium Nafta on appeal to the House of Lords) dealt with cases of allegedly 
fraudulently obtained arbitration agreements. It also dealt with the interpre-
tation of the scope of arbitration agreements in the light of the use of words 

29	 N 9 above, 21.
30	 N 9 above, 24.
31	 N 9 above, 29.
32	 [2007] EWCA Civ 20.
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like “arising out of” as opposed to “arising under” and discarded all discus-
sions on artificially created “fussy distinctions”.33 Overall, it is known for pro-
moting a generally pro-arbitration environment that supports a broad, liberal 
reading of arbitration agreements, and for supporting a robust approach to 
the doctrine of separability.
18.  This case concerned charterparties signed between eight companies 
of the Sovcomflot group (owned by the Russian state) and eight charterers. 
The shipowners alleged that the charters had obtained excessively favourable 
charter terms by bribing senior agents of the owner, who sought to rescind 
these charters subsequently. The crucial point of the case was which forum 
could decide on the owners’ recission of the contracts, since the owners com-
menced court proceedings to have their recission to be declared valid. The 
charterers applied for a stay of proceedings under s. 9 of the 1996 Arbitration 
Act based on the arbitration clauses in the charterparties.
19.  The Hight Court denied such a stay, but the Court of Appeals accepted 
it. The matter was then taken on appeal to the House of Lords, which distilled 
two “closely connected” questions which allow giving sufficient guidance on 
the matter. The first was whether the arbitration clause covered the dispute 
over whether the contracts were obtained by fraud. The second was whether 
events such as fraud, which if proven would invalidate the main agreement, 
would also then in some way void the arbitration agreement.34

20.  Regarding the first question, the Court significantly bolstered the pro-ar-
bitration attitude under the 1996 Arbitration Act. In his judgement, Lord 
Hoffman posited the intention of the parties to enter into agreements which 
promised disputes under it to be settled by a forum comprising elements such 
as “neutrality, expertise and privacy” alongside an efficient supervisory and 
support mechanism in the form of the law and courts at the seat.35 He then 
set out that, unless expressed otherwise, it would not be the “likely intention 
of rational businessmen” to have different fora address different aspects of a 
dispute arising out of the same contract. He further addressed the nuanced 
distinctions that have been traditionally made regarding the language of the 
arbitration agreement such as “all disputes arising out of this contract” as op-
posed to “arising out of”, taken in the past to indicate a narrower or broader 
scope of disputes parties intended to subject to arbitration. The Court agreed 

33	 N 19 above, 27.
34	 N 19 above, 32.
35	 N 19 above, 6.
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with the Court of Appeals that there was the need for a “fresh start” with the 
coming into force of the 1996 Arbitration Act and in the light of the develop-
ments of international arbitration.36 Emphasising the assumption that parties 
would intend all disputes to be settled in one stop in the same forum, the 
language of the agreement would have to be clear on what questions need to 
be excluded from the ambit of arbitrator jurisdiction.37 In the case at hand, 
the Court thus found that, in the absence of any express exclusion all issues 
in dispute between the parties, including fraud, would be covered by the ar-
bitration clause.
21.  The second issue, closely linked to the first, raised the possibility of the 
‘rescinding’ of the entire contract including the arbitration agreement if the 
party alleging bribery was right about it. This question was addressed by a 
reassertion and clarification of the principle of the doctrine of separability, 
which is encapsulated in s.7 of the Arbitration Act of 1996. The court drew 
a distinction between allegations such as “forgery of signature” which would 
not only be a forgery on the main agreement but also on the ‘separate’ and 
‘distinct’ arbitration agreement and therefore attack directly the validity of 
the arbitration agreement itself, and cases such as the present case, where the 
instance of bribery only substantially altered certain terms of the main agree-
ment. The bribe was not given at any point in time for the party to sign/agree 
to the arbitration agreement, and therefore even if proved, at best can only 
invalidate the main agreement. The Court, therefore, upheld the principle of 
separability and held the arbitration agreement to be valid.
22.  Lord Hoffman emphasised that it would have been remarkable for the 
party to enter into any charter without also agreeing to settle the dispute by 
arbitration, and the mere reason that no agreement would have been entered 
into, if not for the bribe, would be insufficient to bypass the strict separability 
principle under s. 7 which intended to prevent precisely such arguments.38 
Lord Hope added the distinction that a lack of actual consent may be alleged 
in situations where the very existence of the contract is challenged, such as 
instances of impersonation or forgery, where the issue affects all parts of the 
contract including the arbitration agreement. In the present case, the exis-
tence of the contract was not in question but only the right to rescind. Given 
the issue of bribery did not directly impeach the arbitration agreement, this 

36	 N 19 above, 12.
37	 N 19 above, 13.
38	 N 19 above, 17-18.
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would mean the principle of separability holds fast and the agreement is 
deemed to be enforceable.39

23.  The Lord’s strong affirmation of their pro-arbitration stance, in this case, 
may have slightly oversimplified their analysis in substance. Arguably, Lord 
Rix in the Court of Appeals had solved the case more elegantly by recurring 
to the principle of competence-competence in s. 30 of the 1996 Arbitration 
Act, rather than merely affirming the validity of the arbitration agreement 
irrespective of whether corruption actually occurred.40

IV.	 Notable Decisions of the UK Supreme Court
24.  With the creation of the Constitutional Reform Act of 2005, the UK Su-
preme Court began operations in October 2009, taking over the functions 
of the House of Lords.41 The first judgement related to arbitration, however, 
was only delivered in 2010, in the case of Dallah Real Estate and Tourism 
Holding Company v The Ministry of Religious Affairs, Government of Paki
stan.42 Subsequently, only a few cases directly dealing with questions related 
to arbitration have reached the Supreme Court, namely Jivraj v Hashwani in 
201143, and Ust-Kamenogorsk Hydropower Plant JSC v AES Ust-Kamenogorsk 
Hydropower Plant LLP in 2013.44

A.	 Dallah – Extension to non-signatories

25.  This case deals with a fairly complex case of enforcement of an arbitral 
award rendered against the Government of Pakistan, on the basis of an agree-
ment between Dallah, a Saudi Arabian conglomerate, and a trust created by 
the Government of Pakistan. It was resisted by Pakistan on the basis that it 
was not a signatory to the contract and therefore not bound by said arbitra-
tion agreement.
26.  In July 1995, Dallah signed an MoU with the Ministry of Religious Affairs 
of Pakistan for the construction of housing for Pakistani pilgrims in Mecca.45 

39	 N 19 above, 33-35.
40	 N. 19 above, 26.
41	 N. 14 above, p. 194.
42	 N 7 above.
43	 N 12 above.
44	 [2013] UKSC 35.
45	 N 7 above, 3.
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The MoU itself was governed by Saudi law, contained an arbitration clause 
with provisions for arbitration in Jeddah in Saudi Arabia, and contained a 
waiver of immunity from suit and execution by the Government of Pakistan.46 
In September 1996, after months of negotiations and determining a detailed 
finance structure, Dallah signed an agreement with the Awami Hajj Trust 
(“the Trust”), a body created for this purpose by an ordinance issued by the 
Government of Pakistan, to facilitate the project. The agreement contained 
an ICC Arbitration clause without any choice of law clause.
27.  The Government of Pakistan was only referred to in the contract as 
a guarantor for 1/3rd of loan taken by the Trust, and one other time when 
providing the Trust with the right to assign its rights and obligations to the 
Government without permission from Dallah. The project, upon change of 
Government, never saw the light of day, and the Trust expired, i.e. ceased to 
exist, due to non-renewal of the Ordinance and inaction on part of the Gov-
ernment to make it a permanent entity.47

28.  In May 1998, Dallah commenced ICC Arbitration against Pakistan and 
managed to get three awards (on jurisdiction, applicable law, and merits) in 
favour of itself, amounting to approximately $20 million in damages and legal 
costs, which it then wished to enforce in the UK.48 Pakistan subsequently op-
posed this enforcement, and also brought annulment proceedings in the Paris 
Court of Appeal against all three awards. The High Court, as well as the Court 
of Appeals, denied enforcement, deciding that the GoP was not a party to the 
arbitration agreement.49 The matter then reached the UK Supreme Court.
29.  The Supreme Court addressed two key questions, the first dealing with 
the reach of the principle of competence-competence, and the second dealing 
with the issue of extension of arbitration agreements to non-signatories. Both 
were addressed in detail by the Supreme Court, with the conclusion that the 
determination of jurisdiction by the arbitral tribunal was incorrect, and that 
as per French law, the arbitration agreement was not enforceable against the 
GoP as a non-signatory to the agreement, especially since there was indica-
tion of party intention to the contrary. They did so after a full rehearing of the 
issues as opposed to a mere review of the tribunal’s award.50

46	 Articles 23–25 of the MoU, Dallah [2008] EWHC 1901, Annex 1.
47	 N 7 above, 8.
48	 N 7 above, 9.
49	 N 7 above, 10.
50	 N 7 above, 31.
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30.  In addressing the role of the competence-competence doctrine, the Su-
preme Court held that arbitrators were not the sole judges of their own juris-
diction.51 In comparing the approach of other countries, the court observed 
that almost all allow for some form of review of this decision of arbitrators 
on their own jurisdiction.52 It also held that the New York Convention in Ar-
ticle V(1)(a) poses no limit on the degree of review by English courts, which 
thus would be the same as at the stage of setting aside under s. 67 of the 
1996 Arbitration Act, i.e. allowing a full re-hearing of the matter.53 The law 
governing the conclusion of the arbitration agreement was accepted to be 
French law, which required the English judges to extend the agreement to 
parties directly implicated in the performance of the contract or in any dis-
pute arising out of the contract, provided that the circumstances allowed the 
conclusion that they accepted the arbitration clause, irrespective of whether 
they signed it.54 The Supreme Court (controversially) concluded on the basis 
of the facts that neither party to the contract envisaged the involvement of 
the Government of Pakistan other than in the capacity of a guarantor to the 
loan.55 It is worth noting that the Supreme Court refused Dallah’s request to 
stay the enforcement proceedings under Article VI of the New York Conven-
tion as Dallah had initiated also enforcement proceedings in France, which in 
turn had triggered a motion for setting aside the award by the Government 
of Pakistan. The Lords considered that this tactical move should not impede 
them from taking the far-advanced procedure to a close, despite the fact that 
French courts were now seized to decide on the basis o the applicable French 
law – and refused the enforcement of the award. Ironically, a few months 
later, the Parisian Cour d’appel held that, in the light of the facts of the case, 
the award valid under French law and rejected the challenge.56

31.  The Supreme Court’s decision has attracted a fair amount of criticism.57 
Nevertheless, the decision not to enforce the award cannot be taken as aban-
doning the Court’s long-standing pro-arbitration leaning. The Lords balanced 

51	 N 7 above, 26.
52	 N 7 above, 25.
53	 N 7 above, 28.
54	 N 7 above, 120.
55	 N 7 above, 66.
56	 CA Paris, RG no 09/28533, decision of 17 February 2011.
57	 See especially Gary BORN and Michal JOREK, “Dallah and the New York Convention”, Kluwer Arbitra-

tion Blog (7  April 2011), http://kluwerarbitrationblog.com/blog/2011/04/07/dallah-and-the-new-york-
convention/.



Articles/Doctrine
The UK Supreme Court and International Commercial Arbitration

513

b-Arbitra 2019/2� Wolters Kluwer

this policy with another, arguably even more important one, which is the cer-
tainty and predictability of financial agreements under English law, which was 
also at stake owing to the merely limited guarantee by the Pakistani govern-
ment.58 Also in the light of the rather poor and somewhat problematic award, 
this decision rather confirmed the reliability of English courts, as they would 
not hesitate to also refuse enforcement in the interest of justice.59

B.	 Jivraj v Hashwani – Arbitrators as employees?

32.  This case brought to the Supreme Court the question whether the spec-
ification agreed by parties that an arbitrator be a member of a special reli-
gious community would be compatible with UK regulations transposing the 
European directive on equal treatment in employment.60 Crucially, the Su-
preme Court had to decide on whether arbitrators would need to be treated 
as employees for the purposes of that legislation – which had the potential of 
compromising London as a prime seat for international arbitration, as shown 
by the interventions in this case by the London Court of International Arbi-
tration as well as the ICC International Court of Arbitration.
33.  The dispute arose out of a joint venture agreement entered into in 1981, 
which contained an arbitration clause requiring three arbitrators from the 
Ismaili Community. The joint venture ended in 1988, and its assets were di-
vided as per the instructions of a three-member arbitrator panel, yet leaving 
questions undecided. In 2008, Mr. Hashwani then brought further claims, 
along with a notice of intention to appoint a retired judge of the commercial 
court, who was not an Ismaili. Mr. Jivraj objected against that appointment 
with reference to the arbitration agreement. The High Court held that the ar-
bitrator was not an ‘employee’ in the sense of the Regulations, and even if he 
were, such appointment would fall within the permitted exception of ‘genuine 
occupational requirements’ which allowed the same. The Court of Appeals, 
however, reversed this decision, rendering such employment requirement as 

58	 Jan KLEINHEISTERKAMP, “Lord Mustill and the Courts of Tennis – Dallah v Pakistan in England, France 
and Utopia”, 75(4) Modern Law Review 2012, 649.

59	 Devika KHANNA, “Dallah: The Supreme Court’s Positively Pro-Arbitration ‘No’ to Enforcement”, 28(2) 
Journal of International Arbitration 2011, 135.

60	 Employment Equality (Religion or Belief ) Regulations 2003 (SI 2003/1660), implementing Council Direc-
tive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employ-
ment and occupation, OJ L 303, 2 December 2000, p. 16-22.
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unlawful; moreover, severing the ‘Ismaili’ requirement would lead to the arbi-
tration agreement becoming unenforceable.
34.  On appeal, the Supreme Court concluded that an arbitrator is not an 
employee in the sense of the European legislation – and notably without see-
ing the need to request a preliminary ruling from the European Court of Jus-
tice.61 It relied on the past determinations of the Court of Justice of the EU to 
conclude that there exists a clear distinction between those who are, in sub-
stance, employed and those who are “independent providers of services who 
are not in a relationship of subordination with the person who receives the ser-
vices”.62 The Supreme Court applied the same reasoning to the UK Regulation 
and held that the same applies to the current Regulations, thereby deeming 
arbitrators as self-employed individuals and not as employed by the parties.63 
Needless to say that the decision to overturn the Court of Appeals’ position 
was received with relief by the London arbitration community.

C.	 Kamenogorsk – The negative aspect of arbitration agreements

35.  This 2013 case, stemming from a contract between the owners and the 
operators of the Ust-Kamenogorsk hydroelectric power plant in Kazakh-
stan, confronted the UK Supreme Court with the question whether English 
courts have the power to issue a binding final injunction to restrain foreign 
court-proceedings outside Europe (and thus outside the restraints of West 
Tankers64) to enforce an arbitration agreement – even if no arbitration has 
been commenced and there was no intention to commence such arbitration.65

36.  In this case, the concession agreement was governed by Kazakh law, and 
contained an arbitration clause, providing for arbitration in London accord-
ing to the ICC Rules.66 The Republic of Kazakhstan as the erstwhile own-
ers of the hydroplant had obtained a ruling of the Kazakh Supreme Court 
which deemed the arbitration agreement to be void on grounds of public 

61	 N 12 above, 50 and 73.
62	 There was, however, no consenus as to whether the ‘Ismaili’ requirement could constitute a ‘genuine occu-

pational requirement if the Regulations applied; contrast Lord Clarke at 27 with Lord Mance at 79-82.
63	 N 12 above, 71.
64	 Allianz SpA and anor v West Tankers Inc, The Court (Grand Chamber) of Justice of the European Union, 

Case C-185/07.
65	 N 44 above, 61.
66	 N 44 above, 6-7.



Articles/Doctrine
The UK Supreme Court and International Commercial Arbitration

515

b-Arbitra 2019/2� Wolters Kluwer

policy concerns since it included tariff disputes.67 In June 2009, the then-cur-
rent owners commenced proceedings against the operators in Kazakhstan.  
In response, the operators immediately commenced proceedings in the Eng
lish Commercial Court requesting a declaration in favour of the arbitration 
agreement’s validity along with an anti-suit injunction restraining the owners 
from pursuing the case in the Kazakh domestic court.
37.  The case in the Court of Appeals saw both parties agree that the s. 44 of 
the Arbitration Act, which gave the court powers to issue anti-suit injunc-
tions only in actual or potential arbitrations, did not apply in the present case. 
However, the operators relied on s. 37 of the Senior Courts Act of 1981 in-
stead, which was resisted by the owners, who claimed that since cases related 
to anti-suit injunctions vis-à-vis arbitrations were governed only by the Ar-
bitration Act of 1996, and since s. 44 did not apply in this case, the Senior 
Courts Act could not be used to bypass this limit set within the arbitration 
law of the country. The English lower courts disagreed and affirmed that irre-
spective of the cases covered under s. 44 of the Arbitration Act, the court did 
not lose its jurisdiction and authority vested in it by the Senior Courts Act, 
and that the two existed concurrently.
38.  On appeal, the Supreme Court had to determine whether the Senior 
Courts Act could provide declaratory relief in the form of validating the ar-
bitration agreement and provide injunctive relief in the form of an anti-suit 
injunction, in an event where no arbitration proceedings are underway. The 
Supreme Court clarified that the injunctive relief, if awarded, would contain 
within itself the declaratory relief since the determination of the existence of 
the arbitration agreement would be necessary to provide the same.68 It also 
clarified the contractual right stemming from the arbitration agreement not 
to be subject by court proceedings was enforceable even in the event that ar-
bitration had not been commenced or envisaged.69 The English courts’ pow-
ers to issue anti-suit injunctions under s. 37 of the Senior Courts Act are not 
limited by s. 44 of the 1996 Arbitration Act.70 This case sees the UK Supreme 
Court re-affirm the powers of English courts to give full effect to international 
arbitration agreements, albeit with a caveat:

67	 N 44 above, 9.
68	 N 44 above, 18.
69	 N 44 above, 21-23.
70	 N 44 above, 49-50.



Rechtsleer/Aufsätze
Jan Kleinheisterkamp & Shaurya Upadhyay

516

Wolters Kluwer� b-Arbitra 2019/2

In some cases where foreign proceedings are brought in breach of an arbitration 
clause or exclusive choice of court agreement, the appropriate course will be to 
leave it to the foreign court to recognise and enforce the parties’ agreement on 
forum. But in the present case, the foreign court has refused to do so …71

39.  This shows that the general rule still remains non-intervention where 
none is needed, and intervention in the form of injunctions remains a power 
to be used in cases of judicial inaction. All this, in light of West Tankers72 and 
subsequent decisions such as Nori Holdings73, still remains applicable only on 
cases before foreign courts outside the EU Brussels Regulation and Lugano 
Convention regimes.

V.	 The Supreme Court and the Arbitral Process – Critical 
perspectives

40.  The few specific arbitration cases that reached the House of Lords and 
then the Supreme Court give a good flavour of how the English judiciary ap-
proaches the arbitral process – guided by its highest judges. However, as with 
every jurisdiction, there are several points of criticism levelled against the 
degree of involvement of courts, its impact on the arbitral process, and on the 
domestic legal system itself.74

A.	 Decisions of the UK Supreme Court as binding legal precedent

41.  The fairly minimalist 1996 Arbitration Act and the sparse judicial case 
law of the Supreme Court still leave many specific issues to the discretion of 
the courts on a case by case basis. However, from the judgements discussed 
above several principles, bright-line tests, and limitations to the court’s pow-
ers can be extracted, as has been done on several instances by courts of first 
instance and the Court of Appeals. These cases of the Supreme Court clearly 
end up being widely cited and followed by lower courts, and therefore play an 
important role in determining the outcome of cases.

71	 N 44 above, 61.
72	 N 64 above.
73	 [2018] EWHC 1343 (Comm).
74	 Lord Thomas, Developing commercial law through the courts: rebalancing the relationship between the courts 

and arbitration, BAILII Lecture 9 March 2016), https://www.judiciary.uk/wp-content/uploads/2016/03/
lcj-speech-bailli-lecture-20160309.pdf.
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42.  The Dallah case illustrates this readily, as it has been mentioned so far by 
50 cases in the lower courts, and seven cases have directly applied or followed 
the reasoning in Dallah as binding legal precedent.75 It has been used on mul-
tiple occasions to justify a re-trial or full judicial determination of the matter 
and not merely a review of the case at hand when the award is brought to 
English courts for enforcement or setting aside.76 It is also used to explain the 
stance of the UK on obligations of parties denying the existence of arbitration 
agreements and the extent to which they must participate in an arbitration.77

43.  One should note that both these ‘legal principles’ are often derived from 
the observations and reasoning of the court in its written judgement, and not 
necessarily from the ratio dcidendi itself.78 This reinforces the fact that the 
role of the judgement is not limited to a determination of the facts of the par-
ticular case, or a mere determination of the law applicable. The observations 
of judges themselves provide a form of indirect guidance used by courts to 
determine future cases.

B.	 Substantive intervention and reviving ‘the vanishing trial’

44.  A pressing debate has been sparked by a speech delivered on March 2016, 
by Lord Thomas, the then Lord Chief Justice of England and Wales, about the 
slowly diminishing number of commercial cases reaching English courts in 
appeal, and its inadvertent impact on the common law. His argument rested 
on the premise that for the common law to remain healthy and evolve with 
time, it needed a rich body of legal precedent to exposit legal principles. This 
would only be possible if a steady stream of cases covering novel legal issues 
reached English courts for determination.
45.  Within the Arbitration Act of 1996, it is the already mentioned s. 69 that 
allows for such appeals on points of English law to reach courts, in a limited 
number of situations. This provision can, however, be mutually opted out of 
by parties. Nevertheless, a fair number of cases have reached the Supreme 

75	 Statistics from Westlaw UK, case analysis of Dallah as on 16 June 2019.
76	 Most notably in X v Y, Z, [2015] EWHC 395 (Comm), 66; Dreymoor Fertilisers Overseas PTE Ltd. v Euro-

chem Trading GMBH, [2018] EWHC 909 (Comm) 31; The most recent example of the same is Ga-Hyun 
Chung v Silver Dry Bulk Co. Ltd. [2019] EWHC 1147 (Comm) 34.

77	 Sino Channel Asia Ltd v Dana Shipping and Trading Pte Singapore, Dana Shipping and Trading SA, [2016] 
EWHC 1118 (Comm), 60.

78	 See Dallah Real Estate and Tourism Holding Company v The Ministry of Religious Affairs, Government of 
Pakistan [2010] UKSC 46, 23, 26.
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Court for determination on of points of law under s. 69, and these judgements 
have contributed significantly to the substantive commercial law of the UK.
46.  One classical example, used by Lord Thomas, is that of Schuler AG v 
Wickman Machine Tools Ltd, where the appellant, a German manufacturer 
had entered a contract with the Respondent as their exclusive seller within a 
market. Due to non-fulfilment of certain obligations, the appellant terminated 
the contract. The question of law that arose was whether they were within 
their right to do so. This case reached the House of Lords on appeal from the 
arbitral award and gave the opportunity to address fundamental questions of 
interpretation of contract condition and the impact of subsequent conduct 
on the nature of these conditions. In the words of Lord Thomas, the judge-
ment gave a concise, straightforward guidance on contractual construction. 
Such guidance is, of course, important for lawyers and courts. It is however far 
more important for businesses, for the market place. It gives a degree of cer-
tainty that was prior to the decision lacking. It thus plays an essential role in  
any developing market, as contract parties are in a better position to under
stand how they should draft their contracts.”79

47.  Another example is the equally seminal decision in Bunge SA v Nidera 
BV80, a similar exposition of legal principles relating to the common law of 
damages by the UK Supreme Court. The case related to the default on a con-
tract due to an embargo on wheat by the Russian government and the dam-
ages under the same. The arbitral tribunal awarded damages to the tune of 
US$ 3,062,500 under the standard GAFTA form commonly used in this par-
ticular trade sector. The appeal to this award was rejected at first instance 
as well as by the Court of Appeals – but was eventually allowed by the Su-
preme Court. The court took the opportunity to explain the applicability of 
the compensatory nature of the common law of damages and held that the 
same would not be overruled by the wordings of the GAFTA Default Clause, 
which did not indicate anything to the contrary. This case again becomes an 
important legal precedent in the application of the common law of damages 
in international commercial contracts when English law applies, and the joint 
reading of similar default clauses with established common law principles.
48.  To highlight the importance: many seminal judgements of the UK’s 
highest judges on the common law on damages for breach of contract (The 
Achilleas, The Golden Victory, The New Flamenco) are, indeed, the result of 

79	 N 74 above, 13.
80	 [2015] UKSC 43.
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appeals against arbitral awards.81 What becomes apparent is that such judge-
ments from the Supreme Court not only address the issue at hand for the 
particular case but in general, helps clarify and evolve common law principles 
and increases predictability in commercial transactions under the common 
law. As a corollary, one can, therefore, see the impact of the ‘vanishing tri-
al’82 on the substantive law of the United Kingdom. It is unlikely that future 
reform would aim at actively bringing more cases on appeal under s. 69 by 
either relaxing the requirements under the section or making it a mandatory 
provision. Nevertheless, it can be said that the current appeals provision s. 69 
seems to strike a fairly sound and important balance between the need for the 
continued development of the common law in commercial matters and the 
finality and efficacy of arbitration.

VI.	 Conclusion
49.  The UK Supreme Court remains an important institution, and sitting at 
the top of the metaphorical pyramid, its decisions on arbitration – which in 
London is to a large degree international arbitration –, provide much-needed 
interpretative tools for lower courts to fill definitional as well as logical gaps 
in the legal framework.
50.  The few judgements delivered by the Supreme Court have not only rein-
forced the position of London as an important centre for international arbi-
tration but also provided the much-needed restraint in ensuring it remains, 
perhaps, more importantly, an important centre for international commerce, 
trade and industry. The role of the UK Supreme Court is quite different, for 
example, from that of the US Supreme Court, which has a far more expan-
sive and controversial case law related to arbitration based on a yet stronger 
pro-arbitration policy which in the words of certain authors goes as far as 
to say, “when in doubt, judges must favour arbitration”.83 In contrast, the UK 

81	 See Golden Strait Corporation v Nippon Yusen Kubishka Kaisha (The Golden Victory) [2007] UKHL 
12; Transfield Shipping Inc v Mercator Shipping Inc (The Achilleas) [2008] UKHL 48; Globalia Business 
Travel SAU of Spain v Fulton Shipping Inc of Panama (The New Flamenco) [2017] UKSC 43. Note that 
these are all shipping cases, i.e. from a sector in which the institutional rules (primarily the LMAA Rules) 
– unlike those of the mainstream institutions – do not exclude appeal under s. 69.

82	 The term is borrowed from the seminal work by Marc GALANTER, “The Vanishing Trial: An Examina-
tion of Trials and Related Matters in Federal and State Courts”, 1(3) Journal of Empirical Legal Studies 2004, 
Volume 459-570.

83	 Laurence SHORE et al., “Introduction” in IDEM (eds.), International Arbitration in the United States (2017) 
8, citing Moses H. Cone Memorial Hosp. v. Mercury Construction Corp., 460 U.S. 1, 24-25 (1983).
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Supreme Court wisely remains a non-participating overseer, taking up only 
those cases which, in its opinion, are important enough to warrant clarifica-
tion for the general public good, and efficient functioning of the legal frame-
work.
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Summary
This article provides an overview of the recent case law of the U.S. Supreme Court 
on arbitration and draws out the main trends and patterns in its analysis. In the ab-
sence of detailed statutory provisions, the Supreme Court has played a central role 
in developing U.S. arbitration law and has done so based on broad considerations 
of policy, including, first and foremost, explicit policies favouring arbitration and 
demanding respect for the autonomy of the parties. Although the Supreme Court 
case law provides valuable guidance to the basic issues and concerns that lie behind 
arbitration law, it provides considerably less guidance on arbitration law, due to the 
abstraction of its analysis and apparent inconsistencies in applying the announced 
policies. However, these difficulties are likely unavoidable given that the primary 
U.S. arbitration statute – the Federal Arbitration Act – is both outmoded and in-
adequate to resolve the myriad legal issues that arise in contemporary arbitration 
practice.

I.	 Introduction
1.  The United States Supreme Court has played an outsized role in devel-
oping U.S. law on arbitration, and especially since the 1980s. The venerable 
age and limited detail of the statutory sources for U.S. arbitration law have 
given the Supreme Court substantial space to develop this area of law. Its 
contributions, above all, have set the general climate for arbitration in the 
U.S. – broadly favourable with a notable exception class-action arbitration. 
They have also set many specific rules on key issues for arbitration, including 

1	 The authors would also like to thank Panos Theodoropoulos and Sarah Sedky for their research assistance 
with this article.
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regarding respect for arbitration agreements, categories of disputes subject to 
arbitration, and the depth of posterior court review of arbitral awards.
2.  This article will begin with an overview of the Supreme Court’s compe-
tence to develop U.S. arbitration law. It will then review its principal decisions 
on key issues, with a focus on the broad legal policies that animate those deci-
sions. This article will conclude with an appraisal of the case law, arguing that 
the animating legal policies have not been consistently applied throughout 
those principal decisions, and that there appears to be no obvious basis for 
reconciling the inconsistencies.

II.	 Competence of the U.S. Supreme Court
3.  The Supreme Court, as the highest court in the U.S. federal court system, 
plays a pivotal role in developing arbitration law in the United States. The 
Supreme Court has the final word on the interpretation of all federal statutes2 
and its decisions constitute a binding part of federal law. Because the main 
statute governing arbitration, both international and domestic, is a federal 
law – the Federal Arbitration Act (FAA) – the U.S. Supreme Court enjoys 
the authority to interpret it and develop the basic outlook of U.S. law toward 
arbitration.
4.  First passed in 1925 and amended on several occasions3, the FAA does 
not closely follow contemporary approaches to arbitration law such as the 
UNCITRAL Model Law. Instead, the FAA has three chapters, the first es-
tablishing the general parameters for arbitration4, the second implementing 
the New York Convention5, and the third implementing the Panama Conven-
tion.6 Among the key parameters of the FAA are those (1) establishing the 
validity and enforceability of arbitration agreements “save upon such grounds 

2	 However, the Supreme Court does not have the final word on the statutes of individual U.S. states. Each 
state enacts statutes, in addition to the federal statutes, and the final word on the interpretation of those 
statutes is typically that of the individual state’s supreme court (although some of these courts bear other 
names).

3	 See, e.g., 68 Stat. 1233 (3 September 1954); 84 Stat. 692 (31 July 1970) (implementing the New York Con-
vention); 104 Stat. 448 (15 Aug. 1990) (implementing the Panama Convention).

4	 Federal Arbitration Act (“FAA”), 9 U.S.C. ch. 1 (General Provisions).
5	 FAA, 9 U.S.C. ch. 2 (implementing the Convention on the Recognition and Enforcement of Foreign Arbi-

tral Awards).
6	 FAA, 9 U.S.C. ch. 3 (implementing the Inter-American Convention on International Commercial Arbitra-

tion).
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as exist at law or in equity for the revocation of any contract”7 and those (2) 
allowing an arbitral award to be vacated8 for, among other things, corruption, 
partiality, prejudice to the rights of the parties, excess of powers, or imperfect 
execution of powers.9

5.  The FAA governs most domestic arbitration and international arbitration 
touching the U.S., both when seated in the U.S. or when recognition and en-
forcement is sought in the U.S.10 As a federal statute, the scope of the FAA 
is restricted by the limited powers of the U.S. federal government – these 
powers extend in relevant part to the regulation of “[c]ommerce with foreign 
Nations, and among the several States....”11 Thus, the FAA explicitly restricts 
its principal area of application to “commerce among the several States or with 
foreign nations  ...”12 The Supreme Court has given broad application to the 
FAA, extending it to the outer limits of the U.S. federal government’s author-
ity to regulate interstate commerce.13 However, any arbitration that falls out-
side that remit would instead be governed by arbitrations laws of individual 

7	 FAA, 9 U.S.C. § 2.
8	 While most arbitration laws describe such actions as “set-aside” or “annulment”, the FAA refers instead to 

“vacatur”. FAA, 9 U.S.C. § 10. Similarly, while most laws refer to “enforcement” of awards, the FAA refers to 
“confirmation”. FAA, 9 U.S.C. § 9. However, these concepts are broadly equivalent.

9	 FAA, 9 U.S.C. § 10.
10	 FAA, 9 U.S.C. §§ 208, 308 (making Chapter 1 of the FAA applicable to Chapters 2 and 3 to the extent con-

sistent).
11	 U.S. Const. art. I, § 8.
12	 FAA, 9 U.S.C. § 1 (“‘commerce’, as herein defined, means commerce among the several States or with foreign 

nations, or in any Territory of the United States or in the District of Columbia, or between any such Terri-
tory and another, or between any such Territory and any State or foreign nation, or between the District of 
Columbia and any State or Territory or foreign nation, but nothing herein contained shall apply to contracts 
of employment of seamen, railroad employees, or any other class of workers engaged in foreign or interstate 
commerce.”).

13	 Citizens Bank v. Alafabco, Inc., 539 U.S. 52, 56-57 (2003). It is also worth noting that the U.S. courts typi-
cally apply the New York Convention through Chapter 2 of the FAA more broadly than may be typical in 
other jurisdictions. The FAA specifies that the New York Convention applies to an arbitration agreement 
or award subject only to the exception that “[a]n agreement or award arising out of such a relationship 
which is entirely between citizens of the United States shall be deemed not to fall under the Convention 
unless that relationship involves property located abroad, envisages performance or enforcement abroad, 
or has some other reasonable relation with one or more foreign states.” 9 U.S.C. § 202. Thus, it does not 
apply only to arbitrations seated abroad, but also to arbitrations seated in the United States where there 
is an international element (e.g., nationality or domicile of the parties, internationality of the underlying 
transaction). In this sense, courts in the United States apply the New York Convention not only to foreign 
awards, but also to so-called “non-domestic” awards (see Article I (1) of the New York Convention). The 
broad application of the New York Convention in U.S. arbitration law has been approved, inter alia, by the 
U.S. Court of Appeals for the Second Circuit. See Bergesen v. Joseph Muller Corp., 710 F.2d 928 (1983).
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U.S. states14 – and, indeed, those laws could apply if elected by the parties to 
an arbitration agreement.15

6.  In practice, the U.S. Supreme Court has applied the FAA aggressively to 
preempt conflicting state law on arbitration, especially those blocking arbi-
tration when the FAA would require it. As it held in Southland v. Keating, 
“Congress declared a national policy favouring arbitration and withdrew the 
power of the states to require a judicial forum for the resolution of claims which 
the contracting parties agreed to resolve by arbitration.”16 It underscored that 
this withdrawal of power of the states applied whether or not enforcement 
of an arbitration agreement or award was sought in state or in federal court. 
The consequence of these principles is that core questions for arbitration 
– whether a particular arbitration agreement can be enforced or an award 
can be upheld – are subject to the FAA, and thus are ultimately subject to the 
Supreme Court’s interpretation of the FAA’s meaning.
7.  Because U.S. arbitration law is generally subject to the FAA and related 
federal case law, the Supreme Court has ultimate oversight over most arbi-
trations and enforcement actions in the United States. The federal district 
courts have original jurisdiction over actions to compel arbitration, to con-
firm awards, and to vacate awards17, as well as to enforce arbitration agree-
ments and awards pursuant to the New York Convention.18 A review of the 
federal district courts proceeds as a matter of right to the federal courts of 
appeals, and then as a matter of judicial discretion to the Supreme Court. 
While these actions are also typically subject to the jurisdiction of the courts 
of individual U.S. states (meaning they can be filed in either the federal or 

14	 Cfr. Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404-405 (1967) (holding that “Congress 
may prescribe how federal courts are to conduct themselves with respect to subject matter over which Congress 
plainly has power to legislate.”).

15	 Volt Info. Sci., Inc. v. Bd. of Tr. of Leland Stanford Junior Univ., 489 U.S. 468, 479 (1989).
16	 Southland Corp.  v.  Keating,  465 U.S. 1, 10 (1984). See also DIRECTV, Inc. v. Imburgia, 577 U.S. (2015)  

(“[T]he Court of Appeal’s interpretation is pre-empted by the Federal Arbitration Act. ... Hence, the California 
Court of Appeal must ‘enforc[e]’ the arbitration agreement. 9 U. S. C. § 2.”).

17	 See FAA, 9 U.S.C. § 4, 9, 10. See, e.g., Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407 (2019) (“Section 16(a)(3) 
provides that an appeal may be taken from ‘a final decision with respect to an arbitration that is subject to this 
title.’ ... We held [in Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79 (2000)] that such an order directing 
‘the parties to proceed to arbitration, and dismiss[ing] all the claims before [the court],... is ‘final’ within the 
meaning of § 16(a)(3), and therefore appealable.’” ).

18	 FAA, 9 U.S.C. § 203.
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state courts), even then the U.S. Supreme Court will have jurisdiction to re-
view the decisions on issues of federal arbitration law.19

III.	 The U.S. Supreme Court Case Law on Arbitration
8.  Although the U.S. Supreme Court’s case-law on arbitration has a long his-
tory – as mentioned, the FAA dates to 1925 – this case law underwent a key 
expansion and transformation starting in the 1980s. As the FAA provides lim-
ited direction on most key issues, the Supreme Court largely decided cases 
based on the interplay of two general principles: on the one hand, a policy 
respecting the autonomy of the parties to an arbitration agreement and, on 
the other hand, a policy favouring arbitration of disputes. Of course, it is far 
too simple to say that the Supreme Court’s decisions are merely a product of 
these principles, but the case law since the 1980s has given prominent po-
sition to both. This section will review the leading decisions and trace the 
influence of these two key principles in the major areas that have received the 
Supreme Court’s attention during this period.

A.	 Interpretation and Application of the Arbitration Agreement

9.  The principle of party autonomy has played a central role in the Supreme 
Court’s approach to the interpretation and application of arbitration agree-
ments. The Court has adopted and maintained a commitment to enforcing 
arbitration agreements in line with their terms, giving other considerations 
– such as procedural efficiency – a restricted role.
10.  The Supreme Court’s decision in Dean Witter v. Byrd, issued in the midst 
of the 1980s expansion of its case law, is a lead case on the issue. The dispute 
concerned allegations that Dean Witter, a securities broker, had violated the 
federal Securities Exchange Act, as well as state law, following a substantial 
decline in value of Byrd’s investment made through Dean Witter. Byrd had 
entered into a Customer’s Agreement with Dean Witter containing an ar-
bitration agreement that stated, “[a]ny controversy between you and the un-
dersigned arising out of or relating to this contract or the breach thereof, shall 
be settled by arbitration.”20 When Byrd filed suit in federal court, Dean Wit-

19	 This can occur either because the defendant removes the action from the state court to the federal district 
court or because the action proceeds through the state court system and then from the apex state court to 
the U.S. Supreme Court.

20	 Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 215 (1985).
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ter sought to compel arbitration of the state law claims21, a motion that the 
federal district court rejected.
11.  However, the Supreme Court held that the district court improperly 
failed to compel arbitration because the FAA requires arbitration of pen-
dent claims whenever they lie within the arbitration agreement.22 This was 
true even when it would require separate litigation and arbitration of related 
claims. The Court based its analysis on Section 2 of the FAA – which states 
that arbitration agreements “shall be valid, irrevocable, and enforceable, 
save upon such grounds as exist at law or in equity for the revocation of any 
contract.”23 It reasoned that “the Arbitration Act leaves no room for the exer-
cise of discretion by a district court, but instead mandates that district courts 
must direct the parties to proceed to arbitration on issues as to which an ar-
bitration agreement has been signed.”24 It further underscored that “the pur-
pose behind [the FAA’s] passage was to ensure judicial enforcement of privately 
made agreements to arbitrate.”25

12.  The Supreme Court subsequently endorsed this view in Volt Informa-
tion Sciences, Inc. v. Board of Trustees of Leland Stanford Junior Univ.26, but 
emphasised that the need to respect party autonomy applies, even when it 
counsels against arbitration. The dispute arose from a construction contract 
for electrical conduits between Volt and Stanford University that included 
an arbitration clause covering “all disputes arising out of the contract” as well 
as a choice-of-law clause requiring the application of the law of “the place 

21	 The federal Securities Exchange Act claims were, at the time of the decision, not subject to arbitration. The 
Supreme Court subsequently decide that such claims are subject to arbitration. Shearson/Am. Express v. 
McMahon, 482 U.S. 220, 238 (1987).

22	 Dean, 470 U.S. 213, 217-218 (“[T]he Arbitration Act requires district courts to compel arbitration of pendent 
arbitrable claims when one of the parties files a motion to compel, even where the result would be the possibly 
inefficient maintenance of separate proceedings in different forums.”).

23	 FAA, 9 U.S.C. § 2.
24	 Dean, 470 U.S. 213, 217-218 (“[T]he Arbitration Act requires district courts to compel arbitration of pendent 

arbitrable claims when one of the parties files a motion to compel, even where the result would be the possibly 
inefficient maintenance of separate proceedings in different forums. ... By its terms, the Act leaves no place for 
the exercise of discretion by a district court, but instead mandates that district courts shall direct the parties to 
proceed to arbitration on issues as to which an arbitration agreement has been signed ... The legislative history 
of the Act establishes that the purpose behind its passage was to ensure judicial enforcement of privately made 
agreements to arbitrate. We therefore reject the suggestion that the overriding goal of the Arbitration Act was 
to promote the expeditious resolution of claims.”).

25	 Dean, 470 U.S. 213, 217-218 (“The legislative history of the Act establishes that the purpose behind its passage 
was to ensure judicial enforcement of privately made agreements to arbitrate.”).

26	 Volt, 489 U.S. 468, 479.
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where the Project is located” – in this case, California.27 While Volt sought to 
compel arbitration of claims of fraud against it, Stanford University argued 
that California arbitration law contained an exception for the claims it had 
made (because related litigation was pending with third parties) – a position 
the California state courts accepted.28

13.  The Supreme Court upheld the decision by the California state courts 
not to compel arbitration of the dispute even though it appeared to fall within 
the scope of the arbitration agreement. This would seem, on its face, incon-
sistent with Dean Witter. However, the Court accepted the determination of 
the California state courts that the choice-of-law clause in the contract made 
California arbitration law – including a provision allowing a stay of arbitra-
tion during related litigation – applicable to the arbitration agreement.29 It 
reasoned that “the FAA does not confer a right to compel arbitration of any 
dispute at any time; it confers only the right to obtain an order directing that 
‘arbitration proceed in the manner provided for in [the parties’] agreement.’”30 
Put differently, the Court accepted that arbitration must proceed in accor-
dance with the arbitration agreement, but that “the parties’ agreement did not 
require arbitration to proceed in this situation.”31

14.  The Court then concluded its opinion in Volt with a strong affirmation 
of party autonomy in matters of arbitration. As it held, “[a]rbitration under 
the Act is a matter of consent, not coercion, and parties are generally free to 
structure their arbitration agreements as they see fit. Just as they may limit 
by contract the issues which they will arbitrate […] so too may they specify by 
contract the rules under which that arbitration will be conducted.”32

B.	 Categories of Disputes Subject to Arbitration

15.  At the same time, it was affirming party autonomy in that context, the 
Supreme Court also gave pride of place to its pro-arbitration policy in its case 
law on the categories of disputes subject to arbitration. The Court’s opinion in 
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc. stands as a landmark 

27	 Volt, 489 U.S. 468, 471.
28	 Volt, 489 U.S. 468, 471-72.
29	 Volt, 489 U.S. 468, 474-75.
30	 Volt, 489 U.S. 468, 474-75.
31	 Volt, 489 U.S. 468, 475.
32	 Volt, 489 U.S. 468, 469.
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on this issue.33 It affirmed that arbitration agreements should be broadly con-
strued so as to encompass statutory claims within their scope and that even 
sensitive statutory claims reflecting “important public policies”34 – such as 
those pursuant to antitrust (competition) statutes – may be subject to arbi-
tration. It is worth noting that, in contrast with the practice in other jurisdic-
tions, the Supreme Court has not centrally framed the issue as concerning the 
compatibility of arbitration with public policy, although that framing is also 
not entirely foreign to its analysis.35

16.  Arising between Mitsubishi, the car manufacturer, and Soler, a Puerto 
Rican car dealership, the core of the dispute in Mitsubishi concerned whether 
a contractual arbitration clause could require the arbitration of counterclaims 
under an antitrust statute. When Mitsubishi sought an order to compel ar-
bitration against Soler concerning a withheld car shipment, Soler responded 
with antitrust counterclaims and alleged that those counterclaims were not 
subject to arbitration. The applicable arbitration agreement covered “[a]ll dis-
putes, controversies or differences which may arise between [Mitsubishi] and 
[Soler] out of or in relation to Articles I-B through V of this Agreement or for 
the breach thereof ”36 and required arbitration seated in Tokyo. The federal 
district court ordered the parties to arbitrate the majority of the claims, with 
the exception of certain antitrust counterclaims. The Supreme Court held, by 
contrast, that all of the counterclaims were subject to arbitration.
17.  The Supreme Court first rejected Soler’s contention that the counter-
claims did not fall within the scope of the arbitration provision, resting its in-
terpretation largely on an expansive pro-arbitration policy that it identified in 
the FAA. Although Soler denied that the allegedly narrow arbitration clause 
extended to its antitrust counterclaims, the Court held that the arbitration 
clause could be interpreted to cover arbitration of statutory claims, regardless 
of whether it made any mention of the specific statute – or statutes in gen-
eral. The Court then held that there was “no warrant in the Arbitration Act 
for implying in every contract within its ken a presumption against arbitration 
of statutory claims. Nor is there any reason to depart from the federal policy 
favouring arbitration where a party bound by an arbitration agreement raises 

33	 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985).
34	 Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 27-28 (1991).
35	 See, e.g., Mitsubishi, 473 U.S. 614; Gilmer, 500 U. S. 28.
36	 Mitsubishi, 473 U.S. 614, 617.
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claims founded on statutory rights.”37 It thus adopted the position that con-
tractual arbitration clauses should be read expansively.
18.  The Court then concluded that even sensitive statutory claims, such as 
those under antitrust statutes, may be resolved through arbitration, whether 
seated in the U.S. or abroad.38 It reasoned that “concerns of international co-
mity, respect for the capacities of foreign and transnational tribunals, and sen-
sitivity to the need of the international commercial system for predictability in 
the resolution of disputes”39 required enforcement of the arbitration clause. It 
underscored that the federal policy favouring arbitration applies with special 
force to international commerce, and neither the potential complexity of an-
titrust matters nor the potential, but undemonstrated, hostility of an arbitra-
tion panel would suffice to exclude arbitration.40

19.  The Court has subsequently applied the pro-arbitration principles from 
Mitsubishi to establish broad arbitrability of sensitive legal issues even where 
there is no international connection. Two years after Mitsubishi, in Shearson/
American Express v. McMahon, the Court held that claims under the Racke-
teer Influenced and Corrupt Organizations (RICO) Act – aimed at suppress-
ing criminal organisations – and the Exchange Act – aimed, inter alia, at 
preventing fraudulent securities trading – were arbitrable. This was because 
the party opposing arbitration could not “demonstrate that Congress intended 
to make an exception to the Arbitration Act for [such] claims..., an intention 

37	 Mitsubishi, 473 U.S. 614, 625-626 (“Soler reasons that, because it falls within the class for whose benefit the 
federal and local antitrust laws and dealers’ Acts were passed, but the arbitration clause at issue does not men-
tion these statutes or statutes in general, the clause cannot be read to contemplate arbitration of these statutory 
claims. We do not agree, for we find no warrant in the Arbitration Act for implying in every contract within its 
ken a presumption against arbitration of statutory claims. ... There is no reason to depart from these guidelines 
where a party bound by an arbitration agreement raises claims founded on statutory rights.”).

38	 Mitsubishi, 473 U.S. 614, 635 (“The importance of the private damages remedy, however, does not compel the 
conclusion that it may not be sought outside an American court. Notwithstanding its important incidental 
policing function, the treble-damages cause of action conferred on private parties by § 4 of the Clayton Act, 15 
U. S. C. § 15, and pursued by Soler here by way of its third counterclaim, seeks primarily to enable an injured 
competitor to gain compensation for that injury.”).

39	 Mitsubishi, 473 U.S. 614, 629 (“As in Scherk v. Alberto-Culver Co., 417 U. S. 506 (1974), we conclude that 
concerns of international comity, respect for the capacities of foreign and transnational tribunals, and sensiti-
vity to the need of the international commercial system for predictability in the resolution of disputes require 
that we enforce the parties’ agreement, even assuming that a contrary result would be forthcoming in a domes-
tic context.”).

40	 Mitsubishi, 473 U.S. 614, 631.
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discernible from the text, history, or purposes of the statute.”41 Four years later, 
the Court held in Gilmer v. Interstate/Johnson Lane Corp. that claims under 
the Age Discrimination in Employment Act (ADEA) concerning age discrim-
ination in employment are arbitrable42, again because “neither the text nor the 
legislative history of the ADEA explicitly preclude arbitration ...”43

20.  Four years after that, the Court held in Mastrobuono v. Shearson Leh-
man Hutton, Inc. that issues of punitive damages – damages awarded as a 
sanction – could be resolved by arbitration, regardless of state law to the con-
trary, so long as the parties had agreed to arbitrate such claims.44 It found that 
the parties had agreed to arbitrate punitive damages claims, even though the 
arbitration agreement made no express reference to punitive damages and 
even though the contractual choice-of-law provision identified New York law, 
which did prohibit the arbitration of punitive damages.45 The Court, in effect, 
adopted a presumption that punitive damages are arbitrable absent clear ev-
idence to the contrary.
21.  In 2012, the Court once again affirmed the core principles of Mitsubishi 
and its progeny, in particularly stark form. CompuCredit Corp. v. Greenwood 
held that claims under the Credit Repair Organizations Act (CROA) for con-
sumer claims against a credit card marketer and issuer were arbitrable. Al-
though the CROA grants consumers the right to receive a statement that they 
may sue for violation of the Act46, the Court held that the Act was silent on 
the arbitrability of claims. This was because, “[h]ad Congress meant to prohi-
bit these very common provisions in the CROA, it would have done so in a 
manner less obtuse than what the respondents suggest.”47 The apparent result 
of this opinion is that anything short of an explicit and direct congressional 
instruction that statutory claims are not subject to arbitration is unlikely to 
exclude arbitration.

41	 Shearson/Am. Express v. McMahon, 482 U.S. 220, 226-227 (1987).
42	 Gilmer, 500 U.S. 20, 27-28.
43	 Gilmer, 500 U.S. 20.
44	 Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 55-60 (1995).
45	 Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 58-64 (1995).
46	 CompuCredit Corp. v. Greenwood, 565 U.S. 95, 104 (2012).
47	 CompuCredit, 565 U.S. 95, 103.
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C.	 Competence to Resolve Issues of Jurisdiction

22.  In addition to grappling, as just discussed, with whether a case can be 
subject to arbitration, the Supreme Court has also had to answer the question 
of who should decide whether an arbitral tribunal has jurisdiction to hear 
a case. (U.S. legal terminology often collapses these two concepts into the 
single issue of arbitrability.) Its opinions in this area reflect more of a colli-
sion between the pro-arbitration and pro-autonomy policies than is reflected 
elsewhere in its case law. This is perhaps natural, given that a pro-arbitration 
policy would suggest deference to the arbitrators while a pro-autonomy pol-
icy may not, depending on the details of the parties’ agreement. The Court 
has broadly rejected the principle of competence-competence accepted else-
where, instead generally reserving the decision on jurisdiction to the courts, 
although it has in effect returned some authority to the arbitrators on the 
basis of severability of the arbitration agreement.
23.  The landmark decision in this area under the FAA is First Options of 
Chicago, Inc. v. Kaplan.48 The dispute concerned an agreement, with an ar-
bitration clause, to resolve certain debts, entered into by the wholly-owned 
company of the respondents, but not entered into by the respondents them-
selves. During the arbitration brought against the respondents, the tribunal 
determined that it had jurisdiction to hear the dispute and ruled against the 
respondents on the merits.49 However, the Court of Appeals subsequently 
refused to confirm the award on the ground that the parties had not agreed to 
arbitrate the dispute. The Supreme Court upheld the decision.
24.  The main issue before the Supreme Court was whether the courts or the 
arbitrators have the power to decide if the parties agreed to arbitrate a given 
dispute. In its view, the answer to this question was, in principle, a matter of 
what the parties agreed, and accepted that “a court must defer to an arbitra-
tor’s arbitrability decision when the parties submitted that matter to arbitra-
tion.”50 However, the Supreme Court then made clear that “[c]ourts should 
not assume that the parties agreed to arbitrate arbitrability unless there is 
‘clea[r] and unmistakabl[e]’ evidence that they did so.”51 – evidence that did 
not exist in the concrete case. Although recognising that this presumption 

48	 First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938 (1995). This decision developed principles earlier set 
out in a non-FAA context. See AT&T Technologies, Inc. v. Communications Workers, 475 U. S. 643, 649.

49	 First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 941.
50	 First Options of Chicago, 514 U.S. 938, 943.
51	 First Options of Chicago, 514 U.S. 938, 944.
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was the opposite of the presumption that a dispute lies within an arbitra-
tion agreement52, it justified the difference as necessary to avoid “too often 
forc[ing] unwilling parties to arbitrate a matter they reasonably would have 
thought a judge, not an arbitrator, would decide.”53

25.  Thus, while allowing arbitrators to have the final word on jurisdiction as 
a matter of principle, the Supreme Court restricted this allocation of power 
as a matter of practice. At the same time, it allowed the parties to empower 
the tribunal to decide whether the parties had agreed to arbitrate. In doing 
so, it gave preference to the autonomy of the parties over the general pro-ar-
bitration policy – instead of assuming that the issue of jurisdiction should be 
subject to arbitration, it required a probing analysis of the parties’ intentions.
26.  By contrast, the Supreme Court’s subsequent decisions on the allocation 
of competence have given the Court’s pro-arbitration policy greater weight. 
They applied the doctrine of the severability of the arbitration agreement to 
grant the arbitrators authority over challenges to the general legal validity of 
the contract containing the arbitration agreement54, so long as the challenge 
is not directed specifically at the arbitration agreement.55

27.  In Buckeye Check Cashing, Inc. v. Cardegna and Rent-A-Center, West, Inc. 
v. Jackson, the Court developed the key distinction between two types of chal-
lenges to legal validity: challenges to the validity of the arbitration clause itself 
and challenges to the contract as a whole containing the arbitration clause. 
Challenges to the contract as a whole, such as whether it is void ab initio, are 
reserved for the arbitrators – this is because the arbitration clause is sever-
able from the contract and contractual validity, in general, is an issue for the 
arbitrators.56 By contrast, challenges to the arbitration clause itself remain 
subject to review by the courts.57 However, when the arbitration clause gives 
the arbitrators exclusive authority to determine the legal validity of the arbi-

52	 First Options of Chicago, 514 U.S. 938, 945.
53	 First Options of Chicago, 514 U.S. 938, 945.
54	 Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 403-04 (1967) (“[I]f the claim is fraud in the 

inducement of the arbitration clause itself -- an issue which goes to the “making” of the agreement to arbi-
trate -- the federal court may proceed to adjudicate it. But the statutory language does not permit the federal 
court to consider claims of fraud in the inducement of the contract generally.”).

55	 Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 63, 70 (2010) (“This mistakes the subject of the First Options 
‘clear and unmistakable’ requirement. It pertains to the parties’ manifestation of intent, not the agreement’s 
validity.”).

56	 Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440 (2006).
57	 Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440 (2006).
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tration clause, even challenges to the arbitration clause are for the arbitrators 
to decide – unless the challenge specifically concerns the provision giving the 
arbitrators authority to determine such validity.58

28.  In developing these principles, the Court has explained that it simply 
established equality of treatment between an agreement to arbitrate, and an 
agreement to arbitrate questions of jurisdiction. In general, the Court has 
adopted the view that “courts must place arbitration agreements on an equal 
footing with other contracts” and so arbitration agreements may be “invali-
dated by ‘generally applicable contract defences...,’ but not by defences that ap-
ply only to arbitration or that derive their meaning from the fact that an agree-
ment to arbitrate is at issue.”59 Applying this logic to agreements to arbitrate 
jurisdiction, the Court observed that the “agreement to arbitrate a gateway 
issue is simply an additional, antecedent agreement the party seeking arbitra-
tion asks the federal court to enforce, and the FAA operates on this additional 
arbitration agreement just as it does on any other.”60

29.  This analysis, in effect, empowers arbitrators to decide on the legal va-
lidity of the arbitration agreement without regard to party autonomy, so long 
as those issues concern the contract as a whole and not the specific arbitra-
tion provision (or, analogously, when the question of jurisdiction is entrusted 
to the arbitrators, the arbitration agreement as a whole, but not the specific 
provision on the arbitration of the jurisdictional issue). It shifts the balance 
between arbitration and autonomy struck in First Options.

D.	 Posterior Review of Arbitral Awards

30.  The Court’s decisions on posterior review – referring to vacatur rather 
than to set aside or annulment – have evinced a strong commitment to mi-
nimising court control over arbitral awards, reflecting the general policy 
favouring arbitration it finds in the FAA. While this commitment accords 
in many contexts with party autonomy, the Supreme Court has made clear 
that it applies even when the parties to an arbitration agreement provided for 
alternative arrangements.
31.  The lead recent case in this regard is Hall Street Assocs., L.L.C. v. Mattel, 
Inc. The underlying dispute arose via a court-approved agreement to arbitrate 

58	 Rent-A-Center, 561 U.S. 63.
59	 AT&T Mobility LLC v. Concepcion, 563 U. S. 333 (2011).
60	 Rent-A-Center, 561 U.S. 63, 70 (cited by Henry Schein, Inc. v. Archer & White Sales, Inc. (2019)).
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indemnification for clean-up following the court-ordered termination of a 
lease. The arbitration agreement contained a clause stating that “[t]he Court 
shall vacate, modify or correct any award: (i) where the arbitrator’s findings of 
facts are not supported by substantial evidence, or (ii) where the arbitrator’s 
conclusions of law are erroneous.”61 Upon the issuance of an award for Mattel, 
Hall Street sought to have the award vacated, modified, or corrected. The dis-
trict court approved the request and remanded to the arbitrator to apply the 
correct environmental law to the dispute, with the result that the arbitrator 
amended the award in favour of Hall Street.
32.  The key issue before the Supreme Court was whether an arbitration 
agreement may expand the standard of review for vacatur and modification 
set by the FAA. It held that it cannot – or at least not to allow review of legal 
conclusions for error. Putting explicit emphasis on its pro-arbitration policy, 
the Court reasoned that “Congress enacted the FAA to replace judicial indis-
position to arbitration with a ‘national policy favouring [it]....’”62 By contrast, 
it rejected the argument that “arbitration is a creature of contract,”63 conclud-
ing instead that the issue is the proper interpretation of the FAA’s text. And, 
because the grounds for vacatur and modification concern “specific instances 
of outrageous conduct,” they cannot be supplemented “with review for just 
any legal error.”64 Thus, the Court concluded that the FAA’s provisions on va-
catur and modification substantiate “a national policy favouring arbitration 
with just the limited review needed to maintain arbitration’s essential virtue 
of resolving disputes straightaway.”65

33.  By contrast with the clear statement limiting the addition of grounds for 
court review, the Supreme Court has devoted less sustained attention to the 
grounds that exist in the FAA itself. Although the grounds also include cor-
ruption, fraud, evident partiality, or prejudice to the party rights66, the ground 
that has received the most sustained attention is excess of power.67

61	 Hall Street Assocs. L.L.C. v. Mattel, Inc., 552 U.S. 576, 579 (2008).
62	 Hall Street Assocs., 552 U.S. 576 (citing Buckeye, 546 U.S. 440, 443).
63	 Hall Street Assocs., 552 U.S. 576, 585.
64	 Hall Street Assocs., 552 U.S. 576, 586.
65	 Hall Street Assocs., 552 U.S. 576, 587.
66	 FAA, 9 U.S.C. § 10(a).
67	 FAA, 9 U.S.C. § 10(a)(4). It is worth noting that some courts continue to consider that the manifest dis-

regard of the law is an excess of powers pursuant to this provision. See, e.g., Sutherland Global Services v. 
Adam Technologies, 2016 WL 494155 (2d Cir. 2016).
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34.  In its approach to excess of powers, the Court has, albeit implicitly, 
adopted the same pro-arbitration policy that undergirds its decision in Hall 
Street. The Supreme Court in Stolt-Nielsen SA v AnimalFeeds Int’l Corp. 
observed that “[i]t is not enough for petitioners to show that the panel com-
mitted an error – or even a serious error.”68 It then held that “‘[i]t is only when 
[an] arbitrator strays from interpretation and application of the agreement 
and effectively ‘dispense[s] his own brand of industrial justice’ that his decision 
may be unenforceable.’”69 In Oxford Health Plans v. Sutter, the Court affirmed 
these points and added that the principle of party autonomy also support 
respect for the arbitral award: “Because the parties ‘bargained for the arbi-
trator’s construction of their agreement,’ an arbitral decision ‘even arguably 
construing or applying the contract’ must stand, regardless of a court’s view of 
its (de)merits.”70

E.	 Arbitration of Class Action Claims

35.  The key area of focus for the Supreme Court in the last decade has been 
on the parameters for arbitration of class actions – that is of disputes where 
the plaintiffs are not individually identified but form a group. The case law 
has generally evinced hostility toward class arbitration, although not on the 
specific basis of a pro-arbitration or a pro-autonomy policy. The trend has 
been toward permitting class arbitration only when explicitly permitted in 
the arbitration agreement and toward ruling out any legal requirement that 
class arbitration be made available.
36.  Starting with Stolt-Nielsen SA v AnimalFeeds Int’l Corp, the Court has 
devoted sustained attention to the key issue of when an arbitration agree-
ment may be found to authorise class-action arbitration. The dispute arose 
out of standardised contracts for maritime shipping in parcel tankers and 
concerned antitrust claims against the petitioners, Stolt-Nielsen and others, 
who controlled much of the market for parcel tanker services. The contracts 
contained an arbitration agreement covering “[a]ny dispute arising from the 
making, performance or termination of this Charter Party....”71 After com-
mencing arbitration pursuant to the agreement, the parties stipulated that 
the standardised contracts were silent on the question of class arbitration 

68	 Stolt-Nielsen SA v. AnimalFeeds Int’l Corp., 559 U.S. 662, 671 (2010).
69	 Stolt-Nielsen, 559 U.S. 662.
70	 Oxford Health Plans v. Sutter, 569 U.S. 564 (2013).
71	 Stolt-Nielsen, 559 U.S. 662, 667.
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and agreed to submit to the arbitral tribunal the question of whether it was 
nevertheless permissible. The tribunal decided that it was. The petitioners 
then challenged that determination.
37.  The issue before the Supreme Court was whether the arbitrator has au-
thority to adopt class arbitration when the arbitration agreement is silent. To 
answer this question, the Court drew upon the principle of party autonomy, 
and concluded that, “consistent with our precedents emphasising the consen-
sual basis of arbitration, we see the question as being whether the parties 
agreed to authorise class arbitration.”72 Although the Court had previously 
accepted that “parties that enter into an arbitration agreement implicitly au-
thorise the arbitrator to adopt such procedures as are necessary,”73 it sought 
to distinguish class arbitration. It considered that “class-action arbitration 
changes the nature of arbitration to such a degree that it cannot be presumed 
the parties consented to it by simply agreeing to submit their disputes to an 
arbitrator.”74 For that reason, it concluded that the arbitrator was not autho-
rised to “impose” class arbitration on the parties.75

38.  In its subsequent decisions, the Court has vacillated on the precise cir-
cumstances, if any, in which the arbitrator may conclude that class arbitration 
is allowed.
39.  Oxford Health Plans v. Sutter, decided three years after Stolt-Nielsen, 
concerned a case where the arbitrator determined that an arbitration agree-
ment – “all such disputes shall be submitted to final and binding arbitration 
in New Jersey, pursuant to the rules of the American Arbitration Association 
with one arbitrator”76 – did provide for class-action arbitration. The Court 
held that this determination was permissible, and explained that Stolt-Nielsen 
“overturned the arbitral decision there because it lacked any contractual basis 
for ordering class procedures, not because it lacked.... a ‘sufficient’ one.”77 Thus, 
pursuant to the Court’s opinion in Oxford, so long as the decision in favour of 
class arbitration is based on the contract – and not on policy or on procedural 
authority – it is permissible. This position evinces a pro-arbitration correc-
tion to the pro-autonomy opinion in Stolt-Nielsen.

72	 Stolt-Nielsen, 559 U.S. 662, 687.
73	 Stolt-Nielsen, 559 U.S. 662, 684-685 (citing Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 84 (2002)).
74	 Stolt-Nielsen, 559 U.S. 662, 685.
75	 Stolt-Nielsen, 559 U.S. 662, 676 (“Held: Imposing class arbitration on parties who have not agreed to autho-

rize class arbitration is inconsistent with the Federal Arbitration Act (FAA).”).
76	 Oxford, 569 U.S. 564, 565.
77	 Oxford, 569 U.S. 564.
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40.  However, the recently-decided Lamps Plus opinion muddies the waters 
substantially, holding that an ambiguous agreement cannot be the basis for 
class arbitration. In that case, the federal district court compelled class arbi-
tration of a dispute on the basis of an agreement that, as the court of appeals 
determined, was ambiguous but should nevertheless be construed against the 
drafter to allow for class arbitration. The Supreme Court observed that there 
is a “‘fundamental’ difference between class arbitration and the individualised 
form of arbitration envisioned by the FAA” because class arbitration “‘sacri-
fices the principal advantage of arbitration – its informality – and makes the 
process slower, more costly, and more likely to generate procedural morass 
than final judgement.’”78 Given that the Court did not distinguish Oxford, it is 
not obvious for the time being how it relates to Lamps Plus, given their rather 
different and seemingly incompatible approaches.
41.  Apart from the issue of authorisation for class arbitration, the Supreme 
Court has also addressed efforts to ensure that class arbitration is made avail-
able – generally finding them impermissible.
42.  In AT&T Mobility LLC v. Concepcion, the Supreme Court held that States 
may not prohibit arbitration clauses that exclude class arbitration, even on 
the basis of generally applicable laws.79 The arbitration clause at issue had 
been held unenforceable because it was unconscionable pursuant to Califor-
nia rules of contract law. Although the California rule on unconscionability 
is, in principle, applicable to any contract, the Supreme Court explained that 
“the inquiry becomes more complex when a doctrine normally thought to be 
generally applicable, such as duress or, as relevant here, unconscionability, is 
alleged to have been applied in a fashion that disfavours arbitration.”80 It then 
held that “a court may not ‘rely on the uniqueness of an agreement to arbitrate 
as a basis for a state-law holding that enforcement would be unconscionable, 
for this would enable the court to effect what... the state legislature cannot.’”81

43.  Following AT&T Mobility, the Court has repeatedly reaffirmed its basic 
principle that exclusions of class arbitration must be respected. In American 
Express Co. v. Italian Colors Restaurant, the Court held that a waiver of class 
arbitration cannot be invalidated on the grounds that individual arbitration 

78	 Lamps Plus, 139 S. Ct. 1407.
79	 AT&T, 563 U. S. 333, 336.
80	 AT&T, 563 U. S. 333, 341.
81	 AT&T, 563 U. S. 333, 341.
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would be cost-prohibitive.82 In Epic Systems Corp. v. Lewis, it held that the 
National Labor Relations Act could not override an arbitration agreement 
providing for individual proceedings.83

IV.	 Critical Appraisal of the U.S. Supreme Court Case Law
44.  As we have seen, the Supreme Court’s decisions on arbitration law are 
largely made on the basis of legal policies favouring arbitration and party au-
tonomy. This has resulted in carefully considered, fact-specific opinions that 
could, in principle, provide guidance on the many potential issues yet to come 
before the Court. However, the Supreme Court has not applied those policies 
consistently, such that it is difficult to anticipate how the Supreme Court’s 
case law may extend to new circumstances.
45.  For example, in Volt, the Supreme Court put primary weight on the auton-
omy of the parties, undertaking an in-depth review of the arbitration agree-
ment and choice-of-law clause to conclude that the parties had not agreed to 
arbitration – because the chosen law precluded arbitration.84 By contrast, in 
Mitsubishi, the Court rejected a presumption against arbitration of statutory 
claims on the basis of the federal policy favouring arbitration.85 However, the 
application of a Mitsubishi-style analysis in Volt could easily have led to the 
opposite result. While the chosen law did preclude arbitration in Volt and not 
in Mitsubishi, the Supreme Court in Volt accepted that law as a parameter to 
interpret the parties’ intentions, but not to directly preclude arbitration.86 In-
stead of searching for the parties’ intentions in the background law, the Court 
could have applied the principle from Mitsubishi that “those intentions are 
generously construed as to issues of arbitrability”87 and stopped the analysis at 
the arbitration agreement itself.

82	 Am. Express Co. v. Italian Colors Restaurant, 570 U.S. 228, 230 (2013) (“We consider whether a contractual 
waiver of class arbitration is enforceable under the Federal Arbitration Act when the plaintiff ’s cost of indivi-
dually arbitrating a federal statutory claim exceeds the potential recovery.”).

83	 Epic Systems Corp. v. Lewis, 584 U. S. ___ (2018) (“[T]he Arbitration Act protected the arbitration agreement 
from judicial interference and nothing in the Act’s saving clause suggested otherwise. Neither, she concluded, 
did the NLRA demand a different result.”).

84	 Volt, 489 U.S. 468, 474-475.
85	 Mitsubishi, 473 U.S. 614, 625-626.
86	 Volt, 489 U.S. 468, 476.
87	 Mitsubishi, 473 U.S. 614, 626.
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46.  Similarly, in First Options, the Supreme Court proceeded with great con-
cern for the autonomy of the parties, and put in place a presumption that they 
would have expected any issue about whether they had agreed to arbitrate to 
be left to the courts.88 Indeed, such a decision gave little weight to the pol-
icy favouring arbitration, as even a neutral approach – with no presumption 
either way – could also have been compatible with party autonomy. How-
ever, in Buckeye and Rent-A-Center, the Court went in the opposite direction, 
entrusting decisions about the legal validity of the contract as a whole (as 
opposed to about the arbitration clause in particular) to the arbitrators. Such 
an approach, not based at all on the parties’ intentions or preferences, gives 
effectively no weight to party autonomy. Thus, even minor shifts in the rel-
ative weight given to the pro-arbitration and pro-autonomy policies in First 
Options and Buckeye and Rent-A-Center could have produced quite different 
results in those cases.
47.  This sensitivity to the policies adopted has become even more marked 
with the decisions on class arbitrations. The Supreme Court, before deciding 
in Stolt-Neilsen that it was not open to the arbitrator to opt for class arbitra-
tion when the parties agreed that the contract was silent on the issue, first 
had to address a threshold question: whether class arbitration even required 
agreement. This was because the Court had previously determined that ar-
bitrators are implicitly authorised by the arbitration agreement to adopt the 
necessary procedures.89 However, in contrast with the Court’s pro-arbitration 
decisions in Buckeye and Rent-A-Center that the arbitrators are implicitly em-
powered to resolve any questions of legal validity of the arbitration agreement 
(so long as they affect the entire contract), the Court elected in Stolt-Neilsen 
to prioritise party autonomy to determine whether to accept class arbitra-
tion.90

48.  In general, the Court’s decisions stand on the razor’s edge of the balance 
between pro-arbitration and pro-autonomy policies. The problem in its de-
cision-making is that not every future problem looks just like the past. But 
the solution to those future problems will depend crucially on the relative 

88	 See generally First Options of Chicago, 514 U.S. 938.
89	 Stolt-Nielsen, 559 U.S. 662, (“In certain contexts, it is appropriate to presume that parties that enter into an 

arbitration agreement implicitly authorize the arbitrator to adopt such procedures as are necessary to give 
effect to the parties’ agreement.”).

90	 It is outside the scope of this article to analyze whether the Supreme Court’s analysis of class arbitration is 
correct.
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emphasis placed on the different policies, just as was the case for the Court’s 
past decisions.
49.  Unfortunately, the Court has provided scant tools to anticipate the direc-
tion it will take with these policies. While the Court has, on occasion, identi-
fied further considerations that might guide its analysis, the inconsistencies 
at that level of analysis are, if anything, greater still. To see this, simply com-
pare Mitsubishi – which held that “adaptability and access to expertise are 
hallmarks of arbitration” and rejected “the presumption that the parties and 
arbitral body conducting a proceeding will be unable or unwilling to retain 
competent, conscientious, and impartial arbitrators”91 – and AT&T Mobility 
– which held that “arbitrators are not generally knowledgeable in the often-do-
minant procedural aspects of [class] certification....”.92 
50.  One possible solution would be for the Supreme Court to hew more 
closely to the text of the FAA. However, the FAA itself lacks the detail and 
clarity of a modern arbitration law93 and thus fails to address to any signifi-
cant degree many of the questions that the Supreme Court is called upon to 
decide. To take a very basic example, the FAA does not address the funda-
mental issue of whether the courts or the arbitrators may decide on questions 
of jurisdiction, i.e. whether U.S. law incorporates the competence-compe-
tence principle.94 The consequence is that decisions such as that in First Op-
tions proceed almost entirely independently of the FAA’s terms and instead 
fall back on abstract considerations of principle and policy to determine the 
basic parameters of U.S. arbitration law.95 By contrast, modern arbitration 
laws like those based on the UNCITRAL Model Law address this issue – as 
well as many others – in great detail96, and thereby allow for much greater 
clarity as to the law of arbitration.
51.  In conclusion, the Supreme Court has developed rich case law on ar-
bitration matters through a largely policy-based analysis. While its deep 
consideration of the policy issues at play provides significant material for 
consideration and inspiration, its approach to developing arbitration law is 
considerably less helpful for those seeking guidance on novel legal questions.

91	 Mitsubishi, 473 U.S. 614, 633, 634.
92	 AT&T, 563 U. S. 333, 348.
93	 Compare UNCITRAL Model Law (2006).
94	 See FAA, 9 U.S.C. §§ 2-4.
95	 See generally First Options, 514 U.S. 938.
96	 See, e.g., UNCITRAL Model Law, Art. 16 (2006).
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Résumé
Malgré certaines critiques occasionnelles, les décisions de la Cour supérieure de 
justice ont été largement favorables à l’arbitrage sur un grand nombre de sujets, 
assurant un environnement favorable au développement de l’arbitrage à la fois au 
niveau national et international. Cette contribution traitera de la jurisprudence 
de la Cour dans l’exercice de son rôle de juridiction d’appel et dans l’exercice de 
sa juridiction première concernant la reconnaissance et l’exécution des sentences 
arbitrales étrangères.

Summary
Despite some occasional criticism, the decisions of the Superior Court of Justice 
(“SCJ”) have been largely favourable to arbitration on a great number of issues, en-
suring a friendly environment for the development of arbitration from both a do-
mestic and an international perspective. The article will deal with some important 
decisions rendered by the Court in the exercise of its jurisdiction on appeal, and in 
its original jurisdiction, related to the cases of recognition of foreign arbitral awards.

Introduction
1.  The enactment of the Brazilian Arbitration Act (Federal Law 9.307 – 
“BAA”)2 in 1996 sparked the beginning of a process of exponential develop-
ment and dissemination of arbitration practice in Brazil. In the years that 
followed, Brazil took several important steps towards regulation and devel-
opment of arbitration practice. In 2001, the Brazilian Federal Supreme Court 

1	 The author thanks his partner Natalia Mizrahi Lamas for her invaluable contribution to this article.
2	 Lei de Abitragem 9.307/96.
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(“STF”)3 recognised that the BAA (in providing the possibility of derogation 
of state jurisdiction) did not violate the current Federal Constitution (enacted 
in 1988).4 One year later, one step further has been made by ratifying the 
New York Convention.5 In 2015, the Brazilian Arbitration Act was modified 
(by enactment of Federal Law nº 13.129) to introduce a few relevant concepts 
which were already recognised by case law, amongst others, the arbitrability 
of disputes involving government entities, as well as the possibility of state 
courts rendering interim relief prior to the constitution of the arbitral tribunal.
2.  As arbitration practice developed and spread throughout Brazil, so did 
the disputes involving interpretation and implementation of the BAA. Un-
der the Brazilian legal system, whilst the STF is responsible for safeguarding 
the Brazilian Federal Constitution, the duty of unifying the interpretation of 
federal law, such as the BAA, was entrusted upon the Superior Court of Jus-
tice (“SCJ”), which was created by the Federal Constitution of 1988. In 2004, 
the Brazilian Federal Constitution was amended, and the role of the SCJ was 
broadened.6 Since then, the SCJ is also entrusted with the task of recognizing 
foreign decisions, among which the arbitral awards that have been rendered 
outside of the Brazilian territory, which, according to Article 34 of the BAA, 
are considered to be foreign awards.
3.  The SCJ is composed of 33 Judges organised into six chambers, each one of 
them composed of 5 Justices. The First and Second Chambers are entrusted 
with matters of public law. The Third and Fourth Chambers are dedicated to 
the analysis and judgement of cases regarding private law, which is why most 
of the issues involving arbitration are submitted to such chambers. Finally, 
the Fifth and Sixth Chambers are focused on matters of criminal law. Each of 
these pairs of chambers form together three collegiate bodies known as Sec-
tions, which are responsible for harmonising the chambers’ interpretation of 
federal law regarding each of these subject matters (public, private and crim-
inal law).7 It is worth mentioning also the Special Court,8 which is composed 
of the 15 most senior Judges. This composition based on seniority rather than 

3	 Supremo Tribunal Federal.
4	 SEC nº 5.206/RE, j. 12 December 2001.
5	 Presidential Decree nº 4.311 of 23 July 2002.
6	 Constitutional Amendment nº 45 of 30 December 2004.
7	 1st Section is composed by 1st and 2nd Chamber; 2nd Section is composed by 3rd and 4th Chamber; 3rd 

Section is composed by 5th and 6th Chamber.
8	 Corte Especial.
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specialisation rationae materiae guarantees the Special Court a formation of 
judges with multiple backgrounds.
4.  Understanding this structure is a necessary component to understanding 
how the cases involving arbitration are ruled. As far as arbitration is con-
cerned, the decisions of the SCJ are taken by the 3rd and 4th Chambers9, 
the 2nd Section, and the Special Court, the latter having specific competence 
to decide as to the recognition of foreign arbitral awards. In fact, if the rec-
ognition request is not contested, it will be subject to the sole analysis of 
the President of the SCJ, with authority to ratify the award10 and to provide 
the order of exequatur.11 On the other hand, if enforcement is contested, the 
proceeding shall be submitted to the analysis of the Special Court, under the 
charge of a designated reporting judge.12 In such a case, the Special Court will 
have the authority to recognise the award.
5.  One interesting note should be mentioned: several cases involving arbitra-
tion are known in the Brazilian community by the names of the parties, which 
is not common in judgements related to other areas of law.
6.  This article focuses on the analysis of a few of the most relevant decisions 
rendered by these different bodies from SCJ regarding arbitration. In the 
first part, the article will address main decisions involving different matters, 
whether procedural or substantive. The second part will address a critique of 
a parochial view of the grounds of decisions based mainly in Brazilian law, in 
addition to the use of a tool that somewhat mitigates the force of the compe-
tence-competence principle.

I.	 Main decisions
7.  The analysis of decisions issued by the SCJ regarding arbitration can be made 
based on the cases in which the court exercises its appellate jurisdiction (A), 

9	 There are still some decisions rendered by the Chambers of public law (1st and 2nd) when a state entity is 
a party on the proceedings.

10	 Article 216-A of the Internal Rules of the Superior Court of Justice: “It is for the President of the Court to 
ratify foreign awards, subject to the provisions of art. 216-K.”

11	 Article 216-N of the Internal Rules of the Superior Court of Justice: “The ratified foreign award shall be 
implemented by writ of execution in the competent Federal Court.”

12	 Article 216-K of the Internal Rules of the Superior Court of Justice: “If the request is contested, the proceed-
ing will be distributed for judgment by the Special Court, and the reporting judge will be responsible for all 
other acts related to the progress and instruction of the proceeding.”
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as opposed to its original jurisdiction, related to the cases of recognition and 
enforcement of foreign arbitral awards (B).13

A.	 Appellate jurisdiction

8.  In its constitutional role of unifying the interpretation of the law in Brazil, 
the SCJ usually makes decisions in so-called Special Appeals,14 the admissi-
bility of which is conditional upon the appellant demonstrating that the de-
cision issued by the lower court contravened federal law, or differed from an 
interpretation previously given by courts of other states related to the same 
issue of Law.15 Within the narrow limits of this article, only a few topics on 
which the SCJ has made more emblematic decisions will be addressed, in 
order to give the foreign reader an adequate understanding of the favourable 
environment for arbitration in Brazil.

1.	 Existence of an arbitral clause

9.  Regarding the existence of the arbitration clause, the SCJ has interesting 
precedents related to the interpretation of the contract as well as the require-
ment of a written clause, and also the role of the parties’ behaviour in inter-
preting the tacit acceptance of the arbitration. This will be seen in the follow-
ing cases.
10.  Kieppe Participações vs Graal Participações16: until recently, Kieppe 
vs Graal was deemed one of the largest corporate disputes in Brazil, and the 

13	 Article 105, I ‘g’, of the Brazilian Federal Constitution of 1988:
“The Superior Court of Justice has the competence to:
I – institute legal proceeding and trial, in the first instance, of: (…)
i) the homologation of foreign court decisions and the granting of exequatur to letters rogatory”.

14	 Recurso Especial.
15	 Article 105, main section and subsection III of the Brazilian Federal Constitution of 1988:

“The Superior Court of Justice has the competence to: (…)
III – judge, on special appeal, the cases decided, in a sole or last instance, by the Federal Regional Courts or 
by the courts of the states, of the Federal District and the Territories, when the decision appealed:
a) is contrary to a treaty or a federal law, or denies its effectiveness;
b) considers valid an act of a local government challenged in the light of a federal law;
c) confers upon a federal law an interpretation different from that which has been conferred upon it by 
another court.”

16	 Resp no. 1.331.100/BA, 17 December 2015.
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decision rendered by the SCJ, although applauded by some17, does not seem 
to have afforded the best interpretation in light of the New York Convention 
to an ill-written arbitration clause. In that case, both parties, shareholders of 
Odbinv S.A. – which in turn is the controlling shareholder of the Odebrecht 
group – disputed Kieppe’s right to exercise a call option on the company’s 
shares against minority shareholders; the minority shareholders agreed to sell 
the shares, except for Graal, which challenged the exercise of the call option, 
as well as the calculation of the price and the payment conditions. The share-
holders’ agreement (“SHA”) contained different sets of rules for the resolution 
of disputes among the shareholders: clause 8 provided for judicial resolution 
of certain disputes, including those related to the specific performance of the 
parties’ obligations; clause 11.8 established the resolution of conflicts, except 
for those encompassed by clause 8, by mediation or arbitration. Moreover, 
clause 11.10 said that the forum of the contract is the district of Salvador, the 
capital of the State of Bahia. Without reaching an agreement, Graal initiated 
proceedings against Kieppe to compel the latter to move for arbitration, fol-
lowing article 7 of the BAA (which recognises such a right to a party when-
ever the arbitration clause is incomplete). Kieppe, based on clause 8, reacted 
before the courts of Salvador, seeking specific performance of Graal’s obli-
gation to transfer the shares. The state court of Bahia suspended the lawsuit 
filed by Kieppe pending a decision on Graal’s motion to compel Kieppe to 
arbitrate. The SCJ, in a majority decision dated 17 December 2015, held that 
clause 11.8 was valid and consequently the parties should decide between 
resolving the dispute by mediation or by arbitration.18

11.  The SCJ’s decision seems incorrect for two reasons: First, because it did 
not pay attention to the fact that the scope of clause 11.8 was quite limited, to 
the extent that it clearly expressed the parties’ intent not to deem all disputes 

17	 See SADER, MARCOS; BENTO, LUCAS V.M. “Note: Kieppe Participações e Administração Ltda. v. Graal 
Participações Ltda., Superior Court of Justice, Special Appeal no.  1.331.100/BA, 17  December  2015.” 
Revista Brasileira de Arbitragem, vol. XIII, issue 51, p. 181-190.

18	 We transcribe the abstract of the decision, in the portion that is relevant for this comment: “It cannot be 
established as a condition for the existence of the arbitration clause that the arbitration be the only form of 
resolution admitted by the parties, for all disputes and with respect to all matters ... Likewise, the reference 
to mediation as an alternative to resolve conflicts does not make the arbitration clause null and void. In 
fact, by executing the arbitration clause, the parties will not be prevented from reaching a settlement or 
accommodating their interests, including by means of mediation ... The lack of further details in the media-
tion or arbitration provision does not invalidate the parties’ original decision, but rather just conveys, with 
respect to the latter, an “empty” arbitration clause, an ordinary variety contemplated in Article 7 of Law 
no. 9307/96.”.
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subject to arbitration. Indeed, even considering that both clauses – 8 and 
11.8 – concerned the resolution of disputes, each one of them provided for 
a different forum. While clause 8 covered doubts and disputes concerning 
breach of contract, clause 11.8 covered all other doubts or disputes.
12.  Second, the SCJ’s decision did not take into account that, in the spe-
cific case, the existence of two alternative forms of dispute resolution meant 
that, in essence, there was no actual agreement on the choice of arbitration. 
Indeed, the referred clause – which did not seem to be conceived as an esca-
lation clause19 – was clearly null and void, because, from a pragmatic point 
of view, the recourse to arbitration would depend on one of the parties, and, 
in such circumstance, there is definitely no agreement to arbitrate. This is 
the same situation as provided for in the New York Convention, Article II(3) 
when an arbitration agreement is null and void, inoperative or incapable of 
being performed. Well, it is uncertain what the parties had in mind when 
they provided for mediation or arbitration, but the fact is that, in practice, the 
aggrieved party would always have the option to choose between one and the 
other method of dispute resolution, while the breaching party should neces-
sarily agree, without having the same option available. We conclude, there-
fore, that the possibility of one of the parties choosing between the state court 
and arbitration means that there is no arbitration clause. In other words, the 
invalidity of clause 11.8 resulted from the fact that it made the use of arbitra-
tion optional for one of the parties, which, in the specific case, led to anach-
ronistic situations, considering that Kieppe pursued in the Bahia state court 
specific performance of Graal’s obligation to transfer the shares object of the 
call option, while Graal applied for the commencement of arbitration to dis-
cuss issues related to the exercise of the call option and the calculation of the 
price and payment conditions. We therefore fully agree with Justice Maria 
Isabel Gallotti’s dissenting opinion, in which she admits the possibility of an 
arbitration clause just for some kinds of disputes, but requires that it be the 
only option for those disputes, in order to characterise express and unequiv-
ocal waiver of the state jurisdiction.
13.  Finally, the thought that the competence-competence principle would at-
tract the decision to the arbitral tribunal must be set aside. Indeed, this situ-
ation seems to be encompassed by the exception of such principle, pursuant 
to Article  II(3) of the NYC, when the court is competent to decide when-
ever the arbitration clause is “null and void, inoperative or incapable of being 

19	 Justice Maria Isabel Gallotti’s opinion concurred with this view.
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performed.”20 It is not about, therefore, lack of clarity or accuracy of the ar-
bitration clause21, but rather about the total absence of such a clause. In this 
respect, it is unfortunate that the SCJ has lost the opportunity to analyse the 
case under the perspective of the New York Convention – if for no other rea-
son than for the sake of the principle that the international conventions are 
designed to be interpreted in a uniform way. Had it done so, it would have 
probably reached a different result.
14.  Plexus Cotton vs Santana Têxtil: Plexus filed a request for arbitration 
before the Liverpool Cotton Association based on a contract that has not 
been formally signed by Santana, which, as a consequence, refused to partic-
ipate in such proceedings. After obtaining a favourable award, Plexus sought 
to enforce it in Brazil, but the SCJ refused it, on the grounds that the parties 
have not entered into a valid arbitration agreement, and also because there 
was no evidence that Santana had, in ay way, accepted the arbitration agree-
ment.22

15.  Conversely, SCJ has already admitted that, even in the absence of a writ-
ten agreement, the existence of the arbitration clause may result from the 
parties’ behaviour, notably when participation in the arbitral proceedings oc-
curs without raising any objection, as in the case below.
16.  L’Aiglon SA vs Têxtil União S.A.: L’Aiglon filed a request for arbitration 
before the Liverpool Cotton Association pursuant to two contracts contain-
ing an arbitration clause that lacked the buyer’s (Têxtil União) signature. Both 
parties appealed the award and, by final award, the arbitral tribunal ruled in 
favour of L’Aiglon. When L’Aiglon sought to enforce the award in Brazil, Têx-
til União opposed the recognition arguing that, since the contracts were not 

20	 3. The court of a Contracting State, when seized of an action in a matter in respect of which the parties 
have made an agreement within the meaning of this article, shall, at the request of one of the parties, refer 
the parties to arbitration, unless it finds that the said agreement is null and void, inoperative or incapable of 
being performed.”

21	 This is the opinion of SADER, MARCOS; BENTO, LUCAS V.M., op. cit.
22	 SEC 967/GB, j. 15 February 2006. In the same sense, Kanematsu vs Advanced Telecomunications System, 

related to the enforceability of an award issued in New York under the rules of the American Arbitration 
Association, in the absence of a clear evidence of explicit and manifest intention of the parties to arbitrate 
(SEC 885/US). See also Oleaginosa Moreno Hermanos Sociedad Anonima Comercial Industrial Finan-
ciera Immobiliaria y Agropecuaria vs Moinho Paulista Ltda, in which there was no clear evidence that the 
latter had agreed to arbitrate (there were telex exchanges containing the arbitral clause only amongst the 
brokers, not the parties). In fact, the SCJ declared that had Moinho Paulista agreed to take part of the arbi-
tration, the court would have enforced the award, albeit the absence of a written agreement (SEC 866/EX).
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formally signed, it had not given its express and unequivocal consent with the 
arbitration agreement.
17.  The SCJ granted the recognition of the arbitral award based on the un-
derstanding that Têxtil União’s behaviour indicated its tacit consent with the 
arbitration agreement. For instance, it did not object to the arbitral tribunal’s 
jurisdiction, and also took part in the arbitral proceeding, having even pre-
sented an appeal before the Liverpool Cotton Association and expressed its 
intention to indicate a new arbitrator. Thus, the SCJ acknowledged that there 
can be a tacit acceptance of the arbitral clause when a party participates in the 
arbitration without presenting any objection and indicating “an unequivocal 
acceptance of the existence of the arbitral clause”.23

2.	 Negative effect of the arbitral clause

18.  BRPR XXVII Empreendimentos e Participações Ltda vs Manchester 
Patrimonial S.A.: This case deals with the effects of an arbitration clause 
contained in an umbrella contract in a group of contracts. The clause con-
tained an exception for disputes involving the enforcement of payment. 
Manchester tried to qualify its claim as encompassed by this exception and 
initiated court proceedings to have the merits examined by the state court. 
BRPR challenged this interpretation and advocated that the construction of 
the arbitration clause, which entails an issue of jurisdiction, should be dealt 
first by the arbitral tribunal, as an application of the competence-competence 
principle. Manchester alleged that an arbitral tribunal that had been empow-
ered to judge another dispute between the same parties, commenced by BRPR 
to seek for relief on another completely diverse issue, had already rendered an 
opinion on the interpretation of the clause, considering that the relief sought 
by Manchester before the judicial courts was actually encompassed by the 
exception of the arbitration clause. Therefore, Manchester considered that 
the priority of the arbitrators to deal with their own jurisdiction had been 
respected. BRPR, on the other hand, rightfully asserted that the opinion of 
that arbitral tribunal – which was empowered to deal with another dispute –  
was merely an opinion, an obiter dictum that could not have the force of 
a decision, as that tribunal did not have jurisdiction to rule on the dispute 
that Manchester had initiated before the courts. The SCJ agreed with BRPR, 
stating that “To  admit that the decision of an arbitral tribunal constituted 
for the resolution of another dispute is considered as a previous decision of 

23	 SEC 856/GB, j. 18 May 2005.
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the arbitrators would be a true offence to the principle of competence-compe-
tence”.24

19.  In several other cases, the SCJ confirmed the negative effect of the ar-
bitration clause and stated, on the basis of the competence-competence 
principle, the arbitrator’s precedence over the judge to deliberate on his own 
competence to assess questions concerning the existence, validity and effec-
tiveness of the arbitration agreement, as well as the contract containing the 
arbitration clause.25 According to an important decision, this arbitrator’s pre-
cedence cannot be dismissed by the presumption that there was no express 
agreement of one of the parties, based only on the fact that the contract is of 
adhesion, especially when observing the isonomy of the contractors.26

20.  Condomínio Civil do Cuiabá Plaza Shopping vs Antonia da Silva 
Barbosa – ME: in this case, the SCJ has recognised the mitigation of the 
competence-competence principle when it is a pathological or manifestly il-
legal arbitration clause.27

3.	 Lack of impartiality and independence of an arbitrator

21.  Certainly, the best-known SCJ ruling on arbitrator independence is the 
Abengoa case, which, corresponding to a request for recognition of a foreign 
award, will be referenced below.28

24	 Resp 1.656.643/RJ, j. 9 April 2019.
25	 CC 146.939/PA, Partout LTDA vs. Juízo de Direito da 2ª Vara Cpivel e Empresarial de Belém/PA e Juízo 

Arbitral do Conselho Arbitral do Estado de São Paulo, j. 23 November 2016; Resp 1.302.900/MG, Samarco 
S.A. vs. Aristides Luiz Vitório, j. 9 October 2012; REsp 1.602.696/PI, Ambev S.A. vs. Cosme e Vieira LTDA, 
j. 9 August 2016; CC 139.519/RJ, Petrobras vs. Tribunal Regional da 2ª Região e Tribunal Arbitral da Corte 
Internacional de Arbitragem – ICC, j. 11 October 2017; CC 150.830/PA, Agra Empreendimentos S.A., 
Agra Maligawa, Esperança Incorporadora, Gundel Incorporadora, Torre de Ferrara Incorporadora e Torre 
de Rhodes Incorporadora vs. Centro de Arbitragem – CAM/CCBC e Juízo de Direito da 1ª Vara Cível e 
Empresarial de Belém/PA, j. 16 October 2018; REsp 1.355.830/RJ, Rede Gusa Minerações vs. Blue Reef 
Investimenos, j. 9 May 2013; REsp 1.550.260/RS, Kreditanstalt fur Wiederaufbau Bankengruppe vs. Com-
panhia de Geração Térmica de Energia Elétrica, j. 12 December 2017; REsp 1.614.070/SP, Sppatrium LTDA 
vs BNE Administração de Imóveis S.A., j. 26  June 2018; REsp 1.678.667/RJ, Vik-Sandvik do Brasil, João 
Gonçalves Roma Filho, Roberto Grabowsky Nunes e Luiz Eduardo Cavalcanti Corrêa vs. Vik-Sandvik do 
Brasil Desenhos Navais, j. 6 November 2018.

26	 AgInt nos EDcl no AREsp 975.050/MG, Paulo Lopes Cançado, Ana Claudia Ferreira Cancado vs. Maio 
S.A., j. 10 October 2017.

27	 Resp 1.082.498/MT, j. 20 November 2012.
28	 See 46, infra.
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22.  Pentagono Engenharia Empreendimentos Ltda vs Romero e Asso-
ciados Participações Ltda: this case represents an important interpretation 
of the scope of the concept of independence and impartiality of the arbitra-
tor, which is broader than the assumptions of impediment and suspicion of 
judges provided for in the Brazilian Civil Procedure Code. According to the 
SCJ, the third-degree collateral relationship between an arbitrator and coun-
sel for the appointing party is a cause of impediment or suspicion, since such 
a relationship would objectively undermine the party’s confidence in the im-
partiality of the arbitrator.29

4.	 Ratione personae scope of the arbitral clause

23.  Alstom Brasil Energia e Transporte Ltda vs Mitsui Sumitomo Seguros: 
Alstom entered into an equipment supply agreement with Alunorte, which in 
turn had an insurance policy with Mitsui. The supply agreement had an ICC 
arbitration clause in New York. An accident occurred with the equipment 
supplied by Alstom and, as a consequence, Alunorte was indemnified by Mit-
sui, which, in turn, subrogated in Alunorte’s rights towards Alstom. In view 
of the subrogation, Alstom filed an arbitration in New York claiming the rec-
ognition that there there was no liability before Mitsui. The claim was upheld 
by the arbitral tribunal and Alstom requested the recognition of this arbitral 
award in Brazil. Mitsui disputed the enforceability request alleging, in short, 
that there was no arbitration clause between Mitsui and Alstom. According 
to the decision of the SCJ, the foreign arbitral award that recognises the trans-
mission of the arbitration clause through the subrogation of the insurer to the 
insured can be approved, since, in such a situation, it does not represent an 
offence to the public order.30

24.  Marco Antonio Rodrigues Diniz vs Promass Agropecuária: In this 
case, the SCJ considered that the arbitration clause inserted in the bylaws was 
binding on the company and on all current and future partners, even in the 
absence of formal agreement.31

25.  Paranapanema S.A. vs Banco BTG Pactual S.A. and Banco Santan-
der: this case does not refer to the subjective scope extension of the arbi-
tral clause, but rather to the objective one. The parties entered into loan and 
swap agreements, both of which with different dispute resolution clauses (the 

29	 REsp 1.526.789/SP, j. 13 June 2017.
30	 SEC 14.930/EX, j. 26 June 2019.
31	 REsp 1.727.979/MG, j. 12 June 2018.
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former with arbitration clause, and the latter with a court clause). Based on 
the loan agreement, Santander initiated arbitration against Paranapanema 
and its claim was upheld by the arbitral tribunal. Paranapanema filed a mo-
tion to set aside the award alleging, among other arguments, the absence of 
arbitration clause in the swap agreement. The SCJ finally rejected this claim, 
ruling that, in case of a group of contracts, the parties enter into a plurality 
of legal transactions aiming a single economic objective and thus creating 
between them an effective dependency. In this scenario, once the group of 
contracts is recognised, it is possible to extend the arbitration clause provided 
for in the main agreement to swap contracts, as they are part of a single eco-
nomic operation. Under these conditions, the contract reputed as the princi-
pal – the loan agreement -- determines the rules that should be followed by 
the other contracts that adjust to it, and it is not reasonable that an arbitration 
clause inserted in that contract would not have its effects extended to the oth-
ers. The arbitral award was however declared null due to a defect during the 
constitution of the arbitral tribunal.32

5.	 Adhesion contracts

26.  According to Article 4, paragraph 2 of the BAA, “In adhesion contracts, 
an arbitral clause will only be valid if the adhering party takes the initiative 
to file an arbitration proceeding or if it expressly agrees with its initiation, 
as long as it is in an attached written document or in boldface type, with a 
signature or special approval for that clause”. In this regard, the SCJ has prec-
edents related to contracts subject to the Consumer Law, as well as corporate 
contracts, recognising in both cases the validity of the arbitration clause, pro-
vided that the legal requirements are met. It should be noted, however, that 
this rule does not fall within the concept of public policy, so much so that the 
SCJ recognises enforceability to a foreign arbitral award that has recognised 
the validity of the arbitration clause in adhesion contracts, even without any 
emphasis, as required by the cited provision of the BAA.33

27.  Odontologia Noroeste Ltda vs GOU – Grupo Odontologico Unificado 
Franchising Ltda: the SCJ has decided that all adhesion contracts, even those 

32	 REsp. 1.639.035/SP, j. 18 September 2018.
33	 AgRg na SEC 854/EX, GE Medical Systems Information Technologies Inc. vs Paramedics Electromedicina 

Comercial Ltda, j. 16 February 2011. See also SEC 6.335/EX, LDCBSA vs LVL de C, j. 21 March 2012.
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not subject to Consumer Law, such as franchise contracts, must comply with 
the provisions of art. 4, par. 2 of the BAA.34

28.  Jose Benedito dos Santos vs MRV Serviços de Engenharia Ltda: in this 
case, the SCJ decided that there is no incompatibility between the BAA and 
Consumer Law. Therefore, in order to reconcile the rules and ensure greater 
consumer protection, it is understood that the arbitration clause will only be 
effective if the adhering party takes the initiative to file an arbitration pro-
ceeding, or expressly agrees with its institution. In addition, there are situa-
tions where, despite being a consumer, there is no vulnerability of the party 
to justify its protection. Thus, the arbitration clause in a consumer adhesion 
contract is possible when its imposition by the supplier or the consumer’s 
vulnerability is not present, as well as when the initiative of the arbitration 
occurs by the consumer or, in the case of the initiative of the supplier, the 
consumer expressly agrees or ratifies the institution.35

6.	 Bankruptcy

29.  Jutaí 661 Equipamentos Eletrônicos Ltda vs. P S I Comércio e Presta-
ção de Serviços em Telefones Celulares Ltda: the matter concerned a bank-
ruptcy suit filed by P S I against Jutaí 661. The latter alleged that the case 
should be dismissed because the parties agreed upon an arbitration clause 
and, consequently, only the arbitral tribunal would have jurisdiction to decide 
on any controversy arising out of the parties’ relation. In its decision, the SCJ 
recognised that the arbitration agreement provided for in the contract does 
not prevent the initiation of bankruptcy proceedings based on art. 94, I, of 
Bankruptcy Law (Law 11.101/05). It was also established that the existence 
of an arbitration clause, on the one hand, does not affect the enforceability 
of the defaulted credit36, and, on the other hand, since bankruptcy is an in-
stitute with collective enforcement nature, it cannot be pronounced by an 
arbitral tribunal. Thus, any creditor’s right can only be exercised before the 
state court.
30.  OI S.A – Em Recuperação Judicial vs 7th Commercial Court of Rio 
de Janeiro; Court of the State of Rio de Janeiro and Arbitral Tribunal of 

34	 REsp 1.602.076/SP, j. 15  September 2016. See also REsp 632.958/AL, OEBAX Vestuário vs. Colcci 
Vestuário, j. 4 March 2010 and REsp 687.322/RJ, Lea Boechat dos Santos e Outro vs. De Plá Material Fo-
tográfico LTDA, j. 21 September 2006.

35	 REsp 1.189.050/SP, j. 1 May 2016.
36	 REsp 1.277.725/AM, j. 12 May 2013.
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the São Paulo Market Chamber of Arbitration: the case at hand concerns 
a positive Conflict of Jurisdiction37, filed by OI, between the state court of its 
judicial reorganisation and an arbitral tribunal. The dispute arose out of an 
Extraordinary General Meeting (“EGM”), called to deliberate on the compa-
ny’s increase of capital, as expressly provided in OI’s recovery plan. Before the 
EGM was held, a minority shareholder of the company – Bratel S.À.R.L. –, 
filed a request for arbitration based on an arbitration agreement contained in 
the company’s bylaws. In fact, the arbitral tribunal recognised its jurisdiction 
to decide over the matter and granted a preliminary injunction in order to 
suspend the effects of a possible deliberation of the EGM concerning OI’s 
increase of capital. In this scenario, OI filed the conflict of jurisdiction suit 
before the SCJ alleging that the arbitral tribunal stepped into the limits of 
the court’s jurisdiction since its decision barred an express provision of the 
recovery plan: the company’s increase of capital.
31.  The SCJ reinforced its precedents by emphasising that the competence to 
decide on the destination of the assets of companies in judicial reorganisation 
rests with the state court. In this case, however, the question submitted to the 
arbitration court concerns the analysis of the correctness of the debtor’s will 
formation regarding the provisions expressed in the recovery plan. The SCJ 
declared that deliberations of the creditors’ meeting – despite their sover-
eignty – are subject to the validity requirements of legal acts in general. The 
SCJ went even further declaring that Art. 50, caput, of Bankruptcy Law, by 
listing the means of judicial recovery that may be part of the recovery plan, 
expressly provides that such means must comply with the legislation rele-
vant to each case. Item II of such Article 50 is even more emphatic in stating 
that in corporate operations the rights of shareholders must be respected, 
in accordance with current legislation. In particular, the purpose of filling 
the arbitration proceeding is precisely to guarantee the right of shareholders 
to deliberate at a shareholders’ meeting on matters that are supposed to be 
privately held by them, but which are now part of the judicial reorganisation 
plan without their consent.38

32.  Hornbeck Offshore Services LCC vs Astromarítima Navegação S.A. – 
Em Recuperação Judicial; 3rd Commercial Court of Rio de Janeiro; 
Arbitral Tribunal of the FGV Chamber of Arbitration: Astromarítima pre-
sented its request for judicial reorganisation on December 2016 before the 

37	 Conflito de Competência.
38	 CC 157.099/RJ, j. 10 October 2018.
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3rd  Commercial Court of Rio de Janeiro. Previously, on 2014, Astromarítima 
and Hornbeck had entered into terms of reference of an arbitral procedure, 
governed by the rules of the FGV Chamber of Arbitration. The arbitral tri-
bunal, granting Hornbeck’s request, ordered Astromarítima to issue a bank 
guarantee in order to secure the company’s debt. For this reason, Astro-
marítima filed a Conflict of Jurisdiction arguing that, if such obligation exists, 
it must necessarily follow the payment method provided in the recovery plan, 
considering that only the bankruptcy court had jurisdiction to decide over 
the sell of goods and securities, and also over the payment of the company’s 
creditors.
33.  Hence, the legal issue dealt with by the SCJ was defining the competence 
to determine the issuance of bank guarantee by a company under judicial re-
organisation for debt guarantee under discussion before the arbitral tribunal. 
In this case, the arbitral tribunal and the state court before which the reorgan-
isation process took place, have issued incompatible rulings, since, while the 
former determined the presentation of a bank guarantee by the company, the 
latter considered that the presentation of a bank guarantee was held to be an 
act of seizure of the assets of the company and, as such, stated that it should 
be submitted to the reorganisation court.39 The SCJ confirmed the jurisdic-
tion of the state court for this particular matter based on the fact that it has 
considered the issuance of a bank guarantee equivalent to an act of seizure.

7.	 Anti-suit injunctions

34.  The SCJ has been frequently requested to rule on antisuit injunctions 
issued by the courts in the sense of staying an arbitration. The following cases 
may be cited.
35.  Petroplus Sul Comércio Exterior S.A. vs First Brands do Brasil Ltda: 
this case took place at two distinct moments, represented by two ICC arbitra-
tions. At the first stage, Petroplus started an ICC arbitration in Miami against 
First Brands and was defeated. The latter applied for and obtained recognition 
of the ICC arbitral award from the SCJ.40 While the application for recogni-
tion of the ICC award was still pending before the SCJ, Petroplus filed a judi-
cial action in São Paulo for annulment of this same award. It happens that, at a 
second stage, Petroplus started court proceedings in Mato Grosso do Sul, and 
obtained an injunction prohibiting First Brands from voting at shareholders’ 

39	 AgInt no CC 153.498/RJ, j. 23 May 2018.
40	 SEC 611, j. 23 November 2016.
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meetings of the group companies. First Brands filed an appeal against this 
decision, but the latter was upheld by the Court of Appeals of Mato Grosso do 
Sul (“TJMS”). First Brands appealed to the SCJ41, which granted an injunction 
staying the effects of the judgement appealed against.42 In this interim period, 
First Brands started new ICC arbitral proceedings requesting the arbitral tri-
bunal to grant an interim measure overturning the judge’s decision and al-
lowing First Brands to vote at the shareholders’ meetings. Petroplus reacted 
before the Judge in Mato Grosso do Sul by requesting an anti-suit injunction 
against First Brands ordering it to dismiss the arbitration proceedings. The 
judge denied Petroplus’ request, but the TJMS overruled that decision and 
granted the appeal, ordering First Brands to adjourn the arbitration proceed-
ings, subject to a daily penalty of US$ 500,000, until the lower court judge 
decided whether to extinguish the lawsuit due to the existence of the arbitra-
tion agreement. Moreover, the court authorised Petroplus not to comply with 
any arbitral tribunal’s decision, which would violate the sovereignty of the 
Brazilian Courts. According to the decision, the arbitral tribunal lacked juris-
diction to override judicial decisions, and therefore First Brands was acting in 
contempt of court. The decision also states that, although the arbitral tribu-
nal did not have powers to modify the decision previously granted in court, 
the simple risk that the arbitrators could grant First Brands’ interim measure 
would present difficulties to the full effectiveness of the lower court judge’s 
decision.43 First Brands presented an appeal to the SCJ and requested the 
suspension of effects of the lower court decision, which has been granted44 
(anti-anti-suit injunction). The decision of the TJMS has been heavily criti-
cised by the Brazilian community.45

36.  Ferro Atlântica S. L. vs Zeus Mineração Ltda.: Zeus started an ICC 
arbitration based on an arbitration clause contained in the joint venture 
agreement. Ferro Atlântica, in turn, filed an action for a provisional remedy 
before the Courts of Bahia for the purpose of staying the arbitration based on 
the arbitration clause foreseen in the articles of association, which chose the 
Brazil-Canada Chamber of Commerce. The Court of Appeals of Bahia ruled 
that the arbitration could be stayed pending a decision as to the applicable 

41	 REsp n° 1.463.780/MS, j. 16 December 2015.
42	 MC nº 22.575/MS, j. 24 June 2014.
43	 TJMS, AgRg nº 1401116-61.2014.8.12.0000/50000, j. 25 March 2014.
44	 MC nº 23.398/MS, j. 22 October 2014.
45	 Abbud, André de A. Cavalcanti and Kulesza, Gustavo Santos. Interim Measures and Anti-Arbitration 

Injunctions in Brazil In Kluwer Arbitration Blog, 4 August 2014.
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regulation. The SCJ granted an anti-anti-suit injunction and held that the in-
tervention of state courts in ICC procedures would constitute an unjustified 
violation of the autonomy of the parties and, in accordance with the com-
petence-competence principle, only the arbitral tribunal was competent to 
examine the validity of arbitration clauses.46

37.  Interclínicas Planos de Saúde S.A vs Saúde ABC Serviços Médico 
Hospitalares Ltda.: Interclínicas filed a debt collection action against ABC 
before a court in São Paulo. ABC, based on an arbitration clause, started ar-
bitration proceedings against Interclínicas, which in turn filed a motion with 
the São Paulo court for a provisional remedy staying the arbitration, on the 
grounds inter alia that it was in extra-judicial liquidation, and the continua-
tion of the arbitration could prejudice the other creditors. The injunction was 
granted at first instance, but was revoked by the São Paulo Court of Appeals. 
The SCJ upheld the judgement on appeal, stating that the fact that one of the 
parties was undergoing extra-judicial liquidation does not invalidate the ar-
bitration clause.47

38.   Samarco Mineração S.A. vs Gerson Valadares da Cruz: Mr. Cruz filed 
an action for declaration of nullity of the arbitration clause contained in a ju-
dicial settlement signed with Samarco, on the grounds of his inexperience and 
technical incapacity to understand the scope of such clause. At first instance, 
the claim was struck out without examining the merits, due to the exclusive 
competence of the arbitral tribunal to consider the matter. The Court of Ap-
peals of Minas Gerais overturned the judgement, declaring that, prior to the 
setting up of the arbitral tribunal, the judiciary had the power to consider the 
validity of the arbitration agreement.48 The SCJ overruled the decision and 
held that it was impossible for the judiciary to intervene in the case of a “full” 
arbitration clause (containing details of the arbitration procedure to be fol-
lowed), except in the event of evident nullity, which was not the case here.49

39.  As regards anti-enforcement injunctions, the following cases deserve 
special mention.
– CIMC Raffles Offshore vs Schahin Holding: CIMC Raffles Offshore 
submitted an application for recognition of an arbitral award delivered in 
New York. Schahin challenged the application and requested the stay of the 

46	 MC nº 17.868/BA, j. 22 October 2011.
47	 MC nº 14.295/SP, j. 13 June 2008.
48	 Apelação n° 1.0521.09.082959-4/001, j. 1 September 2010.
49	 REsp n° 1.278.852/MG, j. 21 May 2013.
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ratification procedure for a period of 18 months since arbitration proceedings 
were pending in London involving related contracts. The SCJ denied the mo-
tion for stay of the procedure and ratified the award.50

8.	 Public Administration in arbitrations

40.  As already mentioned, in 2015, Law no. 13.129 was enacted and it ac-
cepted once and for all the possibility of arbitration as a means to resolve 
disputes with the public administration, by including Paragraph 1 in Arti-
cle 1 of the BAA: “The direct and indirect public administration may resort 
to arbitration to settle conflicts related to disposable economic rights.” Soon 
after that, Law no. 13303/2016 was enacted, which governs the legal statute 
of the state-owned companies, of the mixed capital companies and of their 
subsidiaries within the scope of the Federal Union, of the states, of the Federal 
District and of the municipalities, and which expressly states (Article 12, Sole 
Paragraph) that “the mixed capital company may settle by means of arbitra-
tion any disputes between shareholders and the company, or between control-
ling and minority shareholders, pursuant to the terms of its by-laws.”
41.  Before the enactment of such laws, the SCJ has been called to decide 
upon the legitimacy of arbitration clauses involving mixed capital compa-
nies51, which, by means of its 2nd Section, decided that “the contracts executed 
by mixed capital companies that exploit the economic activity of production 
or sale of goods or provision of services (Federal Constitution Article 173, Pa-
ragraph 1) and which include an arbitration clause submitting any disputes 
arising out of the agreement to arbitration, are valid and effective.”52 That view 
was ratified in the following year by the 1st Section of the SCJ. The Court 
went even further to determine that “one cannot refuse applicability of the ar-
bitral jurisdiction to administrative disputes involving state economic rights; 
instead, it should be even encouraged, considering that it is more expeditious, 
pursuant to the terms of Article  23 of Law no.  8987/95, which governs the 
concessions and permissions of public services and works, and which provides, 

50	 SEC nº 9.880, j. 21 May 2014.
51	 Mixed capital companies are private corporate legal entities whose shares are owed by the public admin-

istration and by private individuals, the stakeholders responsible for influencing its management. It’s scope 
is to carry out an economic activity or public service granted by the State. These entities are established as 
private companies and governed by the rules on business companies, specifically the Brazilian Corpora-
tions Law.

52	 REsp. 612.439/RS, AES Uruguaiana e Empreendimentos vs. Companhia Estadual de Energia Elétrica, j. 
25 October 2005.
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in item XV, among the essential clauses of the concession contract of public 
services, for those related to ‘jurisdiction and to the amicable means to resolve 
disputes under the contract.’”53

42.  The SCJ also ruled on an issue related to the arbitrability of decisions 
taken by a regulatory body in a concession agreement. This is the famous 
case Petrobras S.A. vs Agência Nacional do Petroleo (ANP), also known 
as “Parque das Baleias” case. It deals with a conflict of jurisdictions whereby 
both the Federal Court of Rio de Janeiro and the Arbitral Tribunal constituted 
under the ICC Rules of Arbitration considered to have jurisdiction to rule 
on the validity of the arbitration clause contained in the concession contract 
for the exploration of oil in the “Parque das Baleias” oilfield. The contract 
was entered into by a consortium in one hand and the National Agency for 
Petroleum and Gas (ANP) on the other hand. In the case at hand, the par-
ties disputed if a claim regarding a resolution issued by ANP, as regulator, on 
the limits of the oilfield was arbitrable or not. ANP considered it to be an ius 
imperii issue and the consortium challenged this interpretation and alleged 
that, in any case, the arbitral tribunal should be the one to decide on its own 
jurisdiction. The SCJ, by a majority vote, decided that the arbitral tribunal had 
jurisdiction based on the competence-competence principle.54

B.	 Recognition of foreign arbitral awards by SCJ

43.  A foreign award to become effective in Brazil against a Brazilian party, 
or against a party with assets located in the country, has to be recognised 
(“homologação”) by the SCJ.55 The applicable legal rules are Articles 960 et 
seq. of the Brazilian Civil Procedure Code, Articles  34 et seq. of the BAA, 
and Articles  216 et seq. of the Internal Rules of Procedure of the SCJ.56 

53	 AgRg em MS nº 11.308/DF, União vs. TMC Terminal Multimodal de Coroa Grande SPE, j. 6 June 2006.
54	 CC 139.519/RJ, j. 11 October 2017.
55	 In case there is a challenge in the request for recognition of foreign award, the Special Court, composed of 

the fifteen senior members of the SCJ, decides the matter.
56	 “The Code provides, therefore, for two kinds of priority, both based on the specialty criterion, in what re-

spects the recognition of a foreign arbitral decision. First, it recognizes the prevalence of the international 
law rules over the domestic law rules; then, within the scope of the domestic law, it provides for the prev-
alence of the special law (Law no. 9307/1996) over the general law (the Code of Civil Procedure of 2015).” 
( Nadia de ARAUJO, Ricardo Ramalho ALMEIDA, “O Código de Processo Civil de 2015 e a homologação 
de laudos arbitrais estrangeiros” in Carlos Alberto CARMONA, Pedro Batista MARTINS, Selma Ferreira 
LEMES (eds.), 20 Anos da Lei de Arbitragem – Homenagem a Petrônio R. Muniz, São Paulo, Atlas, 2017, 
p. 710).
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It  is interesting to note, also, that the BAA expressly provides for the man-
datory observance of the international treaties in matters of recognition and 
enforcement of foreign judgements, which certainly encompasses the New 
York Convention. Nonetheless, although it has an express provision about 
the necessary requirements for the recognition of the awards, the Convention 
has not been relied upon very often by the SCJ.57

44.  However, the SCJ does not rubber-stamp all decisions submitted for rec-
ognition and enforcement Consistent with Article V(2)(b) of the New York 
Convention, the BAA specifically authorises the SCJ to refuse recognition 
and enforcement of awards that violate the national public policy. In other 
words, awards that violate fundamental principles of Brazilian law will not be 
recognised in Brazil. The court appropriately exercises restraint in analysing 
the merits of cases already decided by arbitral tribunals seated abroad.58

45.  Abengoa vs Ometto: this is probably the most debated case these days 
within the Brazilian arbitral community59, because of the solution found by 
the SCJ to refuse recognition of two ICC awards issued in New York, based 
on the grounds that the awards harmed Brazilian public policy due to the lack 
of impartiality of the chairman of the Arbitral Tribunal, as well as for viola-
tion of the principle of full compensation.
46.  In short, these are the facts: the Spanish group Abengoa initiated two 
ICC arbitral proceedings in New York against the Ometto group, under the 
argument of breach of representations and warranties by the latter in the sale 
of a sugarcane mill, whose production was lower than the one declared in the 
contract. Brazilian law applied. The Arbitral Tribunal, seated in New York, 
found that the Brazilian company owed US$13 million and US$114 million 
in indemnifications to Abengoa Energia.60 Once the arbitrations ended, the 
Ometto group learned that the chairman’s law firm had been paid fees by 
a company of the Abengoa group on account of services rendered by other 
partners in three corporate transactions to which Abengoa was a counter-
party, and that in one of those transactions, in which the law firm represented 
the U.S. Department of State, Abengoa had paid his law firm approximately 

57	 For a complete and thorough explanation on the process of recognition of foreign awards in Brazil, see 
Leonardo de Campos MELO, Recognition and Enforcement of Foreign Arbitral Awards in Brazil: A practi-
tioner’s guide, Netherlands, Kluwer Law International, 2015.

58	 SEC nº 866, j. 17 May 2006; SEC nº 760, j. 19 June 2006; SEC nº 611, j. 23 November 2006; SEC nº 3.035, j. 
19 August 2009; SEC nº 6.761/GB, j. 2 October 2013.

59	 SEC nº 9.412, j. 19 April 2017.
60	 Respectively, ICC 16.176/JRF/CA and ICC 16.513/JRF/CA.
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US$ 6.5 million in fees. Abengoa affirmed that the Chairman of the Arbitral 
Tribunal had no knowledge of his partners representing any of the compa-
nies of the Abengoa Group and that in the alleged cases his law firm had, 
on the contrary, acted on behalf of adversaries of the group as well as of the 
Department of Energy of the United States. According to Abengoa, the sums 
of money received by the law firm were due to services rendered to the said 
governmental department and not to any of the companies, which were not 
its clients. Ometto group filed a motion to set aside the awards before the 
federal courts of the United States. The motion was rejected by the United 
States District Court for the Southern District of New York due to insuffi-
cient evidence of the alleged partiality and the fact that the chairman was 
completely unaware of the conflicts about which Ometto complained when 
he authored the awards. The United States Court of Appeals for the Second 
Circuit affirmed the lower court’s decision.
47.  Abengoa requested the recognition of the awards before the SCJ, which 
was denied by an 8-to-1 decision.61 The court stated that, “given the contrac-
tual nature of arbitration, which underscores the trust relationship between 
the parties and the arbitrator, the breach of an arbitrator’s duty to disclose 
any circumstances that are reasonably capable of casting a doubt over his im-
partiality and independence prevents the confirmation of the arbitral award 
in this country.” The court considered that the award affected Brazilian pub-
lic policy because a violation to the impartiality rule implies a violation of 
the principles and constitutional rights of Brazil. Additionally, the court held 
that the fact that the chairman’s law firm represented the U.S. Department 
of State did not prevent the existence of a debtor-creditor relationship be-
tween Abengoa and the law firm, because Abengoa was the one obliged to 
pay the fees of the law firm. In the court’s view, that debtor-creditor relation-
ship was sufficient to create doubts as to the impartiality and independence of 
the chairman, regardless of whether he was aware or not of the transactions. 
The court also held that even if the fees received by the law firm did not cor-
respond to legal services directly provided to Abengoa, they were related to 
services provided in relation to important transactions in which Abengoa was 

61	 The Special Court is formed by 15 Justices; therefore, 6 of them did not participate in the hearing.
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involved.62 Consequently, the court considered that there were objective ele-
ments capable of endangering the impartiality and independence of the arbi-
trator, which were not disclosed to the parties as required by law. Finally, the 
court found that the award rendered by the United States District Court for 
the Southern District of New York did not prevent the SCJ from examining 
a potential harm to Brazilian public policy. In this sense, the majority found 
that there were circumstances that could harm the arbitrator’s partiality and 
independence. As a consequence, the impartiality of the judge being a found-
ing principle of the Brazilian Judiciary, if the SCJ concludes that, in the case 
of an award submitted to the recognition process to produce effects in Brazil, 
this strict impartiality was not present, recognition should be denied due to 
public policy, in accordance with Article 39, II, of the BAA.
48.  With all due respect, that decision of the SCJ deserves to be reproached. 
First, no one disagrees that independence and impartiality of arbitrators rep-
resent an absolute requirement of all arbitral proceedings, as they are essen-
tial to arbitrators’ judicial role and, as such, represent a fundamental principle 
of both Brazilian and international arbitration. Therefore, a failure to disclose 
to the parties objective elements that compromise an arbitrator’s impartiality 
and independence may lead to set aside an award. What is called into ques-
tion is the court’s rationale being based only on the reasons to question the 
arbitrator’s impartiality that are generally outlined in the Brazilian Civil Pro-
cedure Code63, without paying regard to the usages of international arbitra-
tion64 or to the specificity of that case in particular, to the extent that, under 
U.S. regulations, it is up to the companies interested in obtaining financing for 

62	 The court stated that “the circumstance of such fees not deriving from direct advice given to the Abengoa group 
is irrelevant to set aside the characterization of a possible bias by the chairman of the tribunal, to the extent 
that the billion-dollar projects submitted by the Abengoa group to the North-American government do not 
necessarily put it in a conflicting position with the government entity, but rather in a position to cooperate, 
which, incidentally, will extend beyond the execution of a contract. Accordingly, the legal advice provided by 
the chairman’s law firm in the structuring of the energy projects was not necessarily against the interests of the 
Abengoa group.”

63	 “Brazilian legal scholars acknowledge that the SCJ, when it judges the recognition of foreign decisions, should 
not look into the observance of requisites of conformity of the proceeding in the light of the peculiarities of Bra-
zilian law, but rather in accordance with what was agreed by the parties.” (cfr. Lauro GAMA E SOUZA JR., 
“Metamorfose (do bem): teoria e prática da homologação de sentenças arbitrais estrangeiras no Superior 
Tribunal de Justiça”, in Revista de Direito da Associação dos Procuradores do Novo Estado do Rio de Janeiro: 
Direito Arbitral, v. XVII, 2006, p. 164).

64	 The peculiarities of the specific case could, at best, fall within the green list (item 4.2.1) of the IBA Guide-
lines on Conflicts of Interest in International Arbitration. However, in that case in particular the chairman 
was not even aware that his firm provided services to affiliates of the Abengoa group.
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the development of projects in the energy sector to be analysed by U.S. gov-
ernment authorities, to pay the fees of the law firm chosen exclusively by the 
U.S. Department of State. Accordingly, for the court, the fact that there was 
a debtor-creditor relationship between a company of the Abengoa group and 
the arbitrator’s law firm, even without any involvement by or knowledge of 
the arbitrator as to such relationship, would be enough to call his impartiality 
into question, with grounds on Brazilian Civil Procedure Code, Article 135, 
II.65 In other words, the court considered the creditor-debtor relationship 
relevant, but irrelevant that there was no attorney-client relationship with 
the Abengoa group affiliate. It is also worth noting the fact that none of the 
majority voters has given any credit to the fact that a Federal Court in the US 
had examined the issue of the lack of impartiality in the set-aside lawsuit and 
it finally decided that the award should be upheld, as the American judge had 
decided that the President of the Arbitral Tribunal was not aware of the fact 
that should have been revelaed. It is true that the SCJ may refuse enforcement 
to an arbitral award that had been declared valid in the place of the seat of the 
arbitration, but to completely ignore the perspective of the local judge, who 
had been in a hearing with the President of the Arbitral Tribunal, is at least 
bizarre and detrimental to international relations. It diminishes the effects 
of a legal act – as an arbitral award – made abroad. As a matter of fact, one 
should wonder if the Brazilian standards of impartiality and independence 
are so diverse as the ones used in the United States. The answer is certainly 
not, but the final decision in the Abengoa case may indicate the contrary, as 
the SCJ has decided not to enforce an arbitral award that is valid and enforce-
able in the United States. The decision is even more surprising if one bears 
in mind that, just two months earlier, the same court agreed to recognise an 
ICDR arbitral award where there were allegations of lack of impartiality of 
arbitrators. In that case, the court found that such allegations had been solved 
during arbitration and, as such, it was not for the SCJ to analyse whether that 
decision was correct or not.66 Conversely, in Abengoa, the public policy de-
fence was successful in not allowing recognition of the foreign arbitral award, 

65	 The court asserted that: “Besides, the fact that the government agency was the client of the law firm does 
not disfigure the debtor-creditor relationship between the Abengoa group and the chairman’s law firm, since 
the Abengoa group is the one obliged to make the payment, not the U.S. Department of Energy. Even if the 
debtor-creditor relationship between the company Abengoa Solar, member of the Abengoa group, and the 
chairman’s law firm were unknown to the arbitrator, that would be enough to objectively cast doubt on his 
independence.”

66	 Pothole Killers LLC vs Eco Tech Engenharia Ltda., SEC n. 12.493/US, j. 15 February 2017.
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particularly in similar cases involving allegations of lack of independence and 
impartiality of the arbitrator.
49.  The second criticism to the decision is equally relevant, since it makes an 
exception to a long-established position in the Brazilian courts to the effect 
that a failure to apply or a mistake in the application of the law by the arbitral 
tribunal does not imply violation of the domestic or international public pol-
icy, so that it does not represent an obstacle to the recognition of an arbitral 
award, whether on those grounds or on any other.67 Indeed, the SCJ rejects 
most public policy defences as an undue attempt to re-litigate the matter. It is 
only in those circumstances, in which fundamental principles of Brazilian law 
are threatened, that the SCJ interferes.
50.  In this case, however, it seems the SCJ has disregarded this principle. In 
fact, Ometto asserts that the indemnification amount stipulated by the arbi-
tral tribunal violates the principle of full reparation, which applies under Bra-
zilian law. According to Article 944 of the Brazilian Civil Code, the extent of 
the indemnification shall be determined according to the extent of the actual 
and proven damage. Nevertheless, the reparation was fixed by the arbitral 
tribunal68 based on a financial evaluation of the business – corresponding to 
one-third of the purchase price of the contract – which surpassed the actual 
damage proven by the Claimant. Since Brazilian law was applicable to this 
case, Ometto asserted that the arbitral award (i) exceeded the limits of the 
arbitration clause (Article 38, IV, BAA) and (ii) breached the principles of le-
gality and reparation, and, consequently, the awards could not be recognised 
with grounds on breach of the domestic public policy (Article 39, II, BAA, 
and Article V(II)(b), New York Convention). The SCJ accepted Ometto’s ar-
guments and refused recognition of the arbitral awards.69

51.  However, in that specific case there was no violation of the international 
or of the domestic public policy, since the aforementioned Article 944 of the 
Brazilian Civil Code is not an imperative norm in the sense of being an es-
sential rule to ensure the integrity of the legal system, nor is it related to the 

67	 See SCJ, SEC 802/EX, j. 15 August 2005, and SEC 866, j. 17 May 2006.
68	 By majority vote.
69	 It is worth mentioning that one of the justices ruling on the matter, Herman Benjamim, denied the claim of 

violation of Brazilian law, affirming that it is not grounds for annulment the finding of one of the parties that 
the arbitrators had rendered a “bad decision.” He also stressed that the parties were the ones who chose the 
arbitrators who would rule upon their case and that if the respondents considered that foreign arbitrators 
could not correctly apply Brazilian law, they should have requested to have Brazilian arbitrators judging 
their case.
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concept of national sovereignty, so that it can even be set aside by the parties. 
Apparently, this was the first time the SCJ made an analysis on whether the 
ruling of the award exceeded the arbitration clause because it was against 
a specific provision of Brazilian Law, which was the applicable law to the 
dispute.70 Indeed, in Thales Geosolutions vs. Fonseca Almeida Represen-
tações e Comércio, the court granted enforcement of an Uncitral award 
stressing that the non-compliance with a contractual obligation on the basis 
of the principle “exceptio non adimpleti contractus” can not be included in the 
scope of public policy.71

52.  This precedent will unlikely affect enforcement in Brazil generally, as the 
possible defences to object enforcement are limited to technical matters re-
lated to the procedure itself.72 Also, the SCJ has a strong case-law favouring 
recognition of foreign arbitral awards, as well as enforcement of domestic 
awards.
53.  EDF vs. Endesa and YPF73: this was the first case in which the SCJ ruled 
on the recognition of a foreign arbitral award effectively annulled in the coun-
try of origin, and the decision was to deny the application for recognition.74

54.  In the SCJ’s view, Brazilian law, to be observed in the application for rec-
ognition proceedings – Introductory Act to Brazilian Legal Rules (Article 15), 

70	 SEC 507-EX, the SCJ recognized foreign arbitral awards and rejected the argument that the allegation of 
defense of non-performed contract, which is unrelated to the concept of national sovereignty, would vio-
late the national public policy.

71	 SEC nº 802/EX, j. 15 August 2005.
72	 Such as, for example, failure to unequivocally prove that there was consent by the party in the choice for 

arbitration – SEC 967; SEC 866/GB. However, in SEC 856/GB, the SCJ found that, even if the arbitra-
tion clause is expressly proven, the requirement of consent had been fulfilled, considering that the party 
joined the arbitral proceedings, presented a defense, and did not challenge the existence or validity of the 
arbitration clause. In SEC 3709/US, the SCJ was even more liberal and decided that the party’s choice for 
arbitration may be verified by other means, even where it has not executed the arbitration clause.

73	 SEC nº. 5.782, j. 2 December 2015.
74	 It was a judgment rendered in an ICC arbitration seated in Buenos Aires, Argentina, brought by EDF 

International S.A. (“EDF”) against Endesa Latinoamérica S.A. (“Endesa”) and YPF S.A. (“YPF”), in view of 
the purchase by EDF of the shares Endesa and YPF held in two other companies, Empresa Distribuidora 
y Comercializadora Norte S.A. and Eletricidade Argentina S.A. In view of the foreign exchange crisis in 
Argentina, EDF sought to review the price of the share purchase and sale agreement, while Endesa and 
YPF presented a counterclaim to pursue an adjustment in the contract value by virtue of the adjustment in 
the electricity price agreed by the parties in the transaction. The arbitral award granted in part both EDF’s 
claims, to order Endesa and YPF to pay to EDF, respectively, US$ 147 million and US$ 40 million, and the 
counterclaim, to order EDF to pay approximately US$ 58 million. Both parties filed for annulment of the 
arbitral award in the Argentinean court, and the National Chamber of Commercial Appeals of the City of 
Buenos Aires annulled the decision before the application for recognition was decided by the SCJ.
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Internal Rules of Procedure of the SCJ (Article 216-D), BAA (Article 38), New 
York Convention (Article V(1)(e)) – establishes as one of the essential con-
ditions for recognition that the foreign decision has become res judicata. It 
is important to note that the SCJ did not look into the reasons the arbitral 
award had been annulled in the country of origin, and just conducted, in-
stead, an objective and superficial assessment that there was not a final, valid, 
and effective judgement. Accordingly, the SCJ rejected the theory of delocal-
isation of the arbitral award, in the sense that it would not be linked to the 
legal system in which it was rendered, but rather would be part of an arbitral 
legal system, insofar as its authority results above all from the parties’ auton-
omy and consent, not from the endorsement that the country of origin may 
give to it. Consequently, the annulment of the arbitral award in the country of 
origin would only prevent its recognition in a different country with grounds 
on an important and internationally recognised reason, such as, for example, 
decisions rendered under undue influence of the government or of a local 
entity, with grounds on retroactive laws, on frivolous grounds, or in breach of 
the arbitration agreement or of the law of the seat of the arbitration.
55.  Although that was the first decision of the SCJ on this subject matter, 
contrary to the position of several other countries75, the significant quorum76, 
coupled with the absence of dissenting opinions, allows us to conclude that 
such view, albeit criticised by Brazilian legal scholars77, is expected to remain 
unchanged in the near future.
56.  Thyssenkrupp Manex GMBH vs Contini e Companhia Ltda.: in this 
case, the SCJ held that the fact that a party is undergoing judicial reorgani-
sation does not preclude the recognition of an ICC arbitral award rendered 
in Geneva imposing on its liability for a sum certain. This is an important 

75	 USA, France.
76	 Eleven out of fifteen members of the Special Court attended the hearing.
77	 Daniel LEVY, “O Brasil e o reconhecimento de sentenças arbitrais anuladas: uma análise a partir da SEC 

5782, STJ.”, in Revista de Arbitragem e Mediação, vol. 49/2016. April-June/2016, p. 43-66; Gioavanni BON-
ATO, J. MADEIRA, “Homologação de sentença arbitral estrangeira anulada na origem: uma análise do 
caso EDF International S/A x Endesa Latinoamerica S/A e YPF S/A no sistema brasileiro e no direito com-
parado.”, Revista Brasileira de Arbitragem. ed. 55, 2017, Volume XIV, p. 57-78. Ellen Gracie NORTHFLEET, 
“Homologação de sentença estrangeira contestada 5.782 – Legal opinion”, Revista de Arbitragem e Media-
ção, vol. 35/2012 (October/December 2012), p. 279-295. Ricardo Ramalho ALMEIDA, “Interpretação da 
convenção de Nova Iorque: o problema da discricionariedade no reconhecimento e execução de sentença 
arbitral estrangeira”, Revista de Arbitragem e Mediação, vol. 48/2016, (January/March 2016), p. 131-165; 
Matthieu DE BOISSÉSSON, Marcela Tarré BERNINI, “A homologação de sentença arbitral estrangeira 
anulada no país de origem: O Caso EDF International (Sec 5.872/Ex) e a Jurisprudência Francesa”, Revista 
de Arbitragem e Mediação, vol. 50. July-September 2016, p. 599-604.
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decision, as it reveals the independence between the recognition proceeding 
and the enforcement proceeding that may be filed should the arbitral award 
be recognised. In fact, Article 6, Paragraph 4 of Law no. 11.101/2005 provides 
for the stay of all lawsuits and enforcement proceedings against the judge-
ment debtor upon acceptance of the judicial reorganisation proceeding, the 
main goal of which is to overcome the debtor’s economic and financial crisis 
with a view to maintaining the source of production, the workers’ jobs, and 
the creditors’ interests, thus promoting the preservation of the company, its 
social function, and fostering the economic activity. According to the SCJ, 
those goals are not compromised, to the extent the recognition proceeding 
seeks only to ensure the effectiveness of the foreign decision in the country, 
which is not to be confused with the enforcement in the national court of the 
money judgement represented by the recognised arbitral award.78

II.	 Critical views
57.  Notwithstanding the permanent and constant prestige conferred by the 
SCJ to arbitration, two criticisms deserve to be raised, both from a domestic 
and an international perspective.
58.  The SCJ has several precedents honouring the competence-competence 
principle by recognising the precedence of the arbitral tribunal over the state 
court in assessing his/her own jurisdiction.79 Despite this firm and stable ori-
entation, there is a device whose use ultimately represents, in practice, the 
denial of such principle. Indeed, the Brazilian legal system provides for the 
Conflict of Jurisdiction institute (“Conflito de Competência”), practical appli-
cation of which may, in certain situations, lead to similar consequences as to 
those of an anti-suit injunctions, notably in order to prevent the continuity 
of simultaneous cases in different forums – whether in judicial or in arbitral 
proceedings.
59.  The Conflict of Jurisdiction is not an appeal, but, rather, an incidental 
motion filed in proceedings in which a conflict arises, resulting from a dis-
agreement between adjudicatory bodies decided by a higher body than the 
ones in conflict. A Conflict may be filed when two or more courts assert their 

78	 SEC 14.408/FR, j. 21 June 2017. It is interesting to note that just two months earlier, on 19 April 2017, the 
same Special Court held, in SEC 12.574/GB, that a judicial reorganization could not even affect an arbitra-
tion proceeding in progress in London, on the basis that Article 6 of Law no. 11.101/2005 could only reach 
cases in Brazil.

79	 See 19, supra.
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jurisdiction (positive conflict) or when both (or all) refuse jurisdiction (neg-
ative conflict). The decision that settles the Conflict of Jurisdiction has the 
nature of declaratory relief since it does not change any situation or legal sta-
tus. Instead, its scope remains to declare which one of the courts involved is 
the competent one to trial the dispute. There may be a Conflict of Jurisdiction 
between judges either hierarchically submitted to the same appellate court or 
to distinct appellate courts. In the first case, the Conflict will be decided by 
the hierarchically superior court; in the second case, it will be decided by the 
SCJ, as set forth in the Federal Constitution.80 In all cases, the proceeding is 
the one laid down in Articles 951 et seq. of Brazilian Civil Procedure Code.81 
The Conflict may be raised by the parties, by the judge, or even by the Public 
Prosecutor’s Office.82 Once it is determined what the competent adjudicatory 
body is, the higher court will dismiss the case in progress before the court 
without competent jurisdiction and decide about the validity of the acts prac-
ticed before it until then. If there is a positive conflict, the reporting judge of 
the Conflict of Jurisdiction may stay both proceedings, “in which case, as well 
as in the case of negative conflict, the rapporteur shall appoint one of the judges 
to resolve the urgent measures on a provisional basis”.83

60.  It is exactly in this respect that the effects of the Conflicts of Jurisdiction 
are close to anti-suit injunctions, not only as to conflicts involving cases be-
fore different state courts, but also to those between a state court and an arbi-
tral tribunal. In essence, Brazilian Civil Procedure Code allows the reporting 
judge to stay both cases in conflict, as well as to grant an injunction in favour 
of one of the parties if the legal requirements set forth in Article 300 of the 
Brazilian Civil Procedure Code are met.84

61.  Indeed, if there is a Conflict of Jurisdiction between a state court and 
an arbitral tribunal, the SCJ does not uphold that principle, since, instead of 
recognising the power of the arbitral tribunal to decide about its own com-
petence, the SCJ admits to process the motion and decides itself what the 

80	 “Article 105. The Superior Court of Justice has the competence to: (…) I – institute legal proceedings and 
trial, in the first instance, of: (...) d) conflicts of competence between any courts, except as provided in arti-
cle 102, I, o, as well as between court and the judges not subject to it and between judges subject to different 
courts”.

81	 Complemented by the Internal Rules of Procedure of each court.
82	 When acting as custos legis, that is, as guardian of the law.
83	 Article 955 of of Brazilian Civil Procedure Code.
84	 “Article 300. Interlocutory relief shall be granted when there are elements that prove the probability of the 

alleged claim and the risk of loss or injury to the useful outcome of the lawsuit”.
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competent jurisdiction is – state or arbitral – even in cases in which the ar-
bitrators have already asserted their own jurisdiction. That represents, in our 
view, an even bigger rejection of the competence-competence principle. Ac-
cordingly, the Judiciary calls upon itself ab initio the decision about the arbi-
trators’ jurisdiction. Allegedly, the legal ground is that, because of the juris-
dictional nature of the arbitration, the arbitral tribunal and the state court are 
not hierarchically submitted to the same appellate court, which would attract 
the constitutional competence of the SCJ to try the Conflict of Jurisdiction.85

62.  Curiously, however, in a Conflict of Jurisdiction involving two arbitral 
tribunals, the SCJ has taken a different position, refusing to process the mo-
tion, even though it recognised the competence of the state court of first in-
stance to interpret the arbitration clause by means of which the parties had 
agreed to arbitration.86

63.  Within the scope of the Brazilian legal theory, it is expected that the po-
sition taken by the SCJ will change, in view of the interpretation given to the 
recent Brazilian Civil Procedure Code, Article 485, VII, according to which “a 
judge shall not rule on the merits when (…) the allegation of the existence of an 
arbitration agreement is accepted or when the arbitral tribunal acknowledges 
its jurisdiction.” That Article – inexistent in the previous code dated 1973 – 
ratifies the supremacy on the arbitrator’s decision about its own jurisdiction, 
which, if jurisdiction is asserted, will force the judge to dismiss the case with-
out prejudice. In other words, it will not be about just respecting the compe-
tence-competence principle, expressly set forth in Article 8 of the BAA, but 

85	 In this respect, see: STJ, CC nº. 111.230/DF, CEBSA vs. S E LTDA, j. 8 May 2013. The dissenting opinion 
rendered by Justice Maria Isabel Gallotti is worthy of notice, which was for the inadmissibility of the Con-
flict of Jurisdiction based on the view that the arbitral activity would not be encompassed by the expression 
“different courts” set out in the Constitution. Also in disagreement with the prevailing position of the SCJ, 
in the same terms as Justice Maria Isabel Gallotti, is the opinion rendered by Justice Massami Uyeda in 
CC nº. 122.439/RJ, Rede Gusa Mineração vs. Juízo de Direito da 7ª Vara Cível do Rio de Janeiro e Tribunal 
Arbitral da Câmara FGV de Conciliação e Arbitragem, j. 11 September 2013.

86	 STJ, CC no.  113.260/SP, Fazendas Reunidas Curuá vs. Pecuária Unit Santa Clara, Câmara Arbitral  
– CACI – SP e Câmara de Mediação e Arbitragem de São Paulo, j. 8 September 2010.
Among the reasons raised for the inadmissibility of the Conflict of Jurisdiction, the following stand out: 
(i) the possibility of the party misusing the motion as guerrilla tactics; (ii) the fact that the arbitral jurisdic-
tion does not have the nature of a state court; and (iii) the parties’ choice for the arbitration clause (pacta 
sunt servanda). It seems to us that those arguments would also justify the inapplicability of the SCJ’s deci-
sion about conflicts between a state court and an arbitral tribunal.
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also another federal (procedural) rule, which calls upon the judge to step out 
in view of the arbitral tribunal’s assertion of jurisdiction.87

64.  The criticism from an international perspective lies in the fact that, albeit 
the New York Convention was ratified by Brazil in 2002, there are few cases 
of SCJ that make express mention to it, preferring to base their decisions 
on sections of the BAA. Indeed, in a lecture given before the SCJ on March 
2012, Albert Jan Van den Berg pointed out that “strikingly enough, even after 
its ratification, the Brazilian judiciary hardly refers to it and instead, applies 
the Brazilian Arbitration Act of 1996, which repeats only the basic provisions 
of the Convention. And yet, Global Arbitration Review has recently characte-
rised Brazil as the “belle of the ball” in international arbitration. That is, the 
belle that has won over the countries’ performances in international arbitra-
tion, particularly in the context of enforcement of foreign arbitral awards, even 
though it arrived at the ball of international arbitration rather late.”.88 Regret-
tably, this scenario has not changed since then.

Conclusion
65.  The development of arbitration in Brazil can be effectively noticed from 
the increase in the number of domestic and international arbitrations involv-
ing Brazilian parties89, and also from the profusion of laws, notably at the 
level of the public administration. But surely all this growth would not have 
been possible without a safe and mature action by the SCJ, as the various de-
cisions on different matters reveal. Among the matters that have been dealt 
with by the SCJ, it is of great interest to the international community the 
fact that there are only a very few decisions refusing recognition of foreign 
arbitral awards. Indeed, as one Brazilian author correctly pointed out, “Since 
July 2002, when the country finally became a Member State of the New York 
Convention of 1958, its Judiciary has refused recognition in only six cases out 

87	 This is the opinion of the legal experts on the matter. The following works are worthy of notice: Eduardo 
TALAMINI, “Arguição de Convenção Arbitral no Projeto de Novo Código de Processo Civil (Exceção De 
Arbitragem)”, in Revista de Arbitragem e Mediação, vol. 40, January-March/2014, p. 81-103; Fredie Jr. DI-
DIER, Curso de Direito Processual Civil, vol. 1, 19th ed., Salvador, JusPodvim, 2017, p. 272; and Leonardo de 
Faria BERALDO, “O Impacto do Novo Código de Processo Civil na Arbitragem”, in Revista de Arbitragem 
e Mediação, vol. 49, April-June/2016. p. 175-200.

88	 Albert Jan VAN DEN BERG, “The New York Convention andiIts Application by Brazilian Courts”, Revista 
de Arbitragem e Mediação, vol. 36/2013, p. 15.

89	 For many years, Brazil has been occupying prominent positions (third or fourth places) in number of arbi-
trations administered by the ICC involving Brazilian parties.
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of fifty-seven decided on the merits, and the last case in which recognition 
of a foreign arbitral award was fully refused took place in 2010. Brazil has, 
therefore, an excellent track record of foreign arbitral awards recognised by its 
Judiciary”.90 In a recent study carried out by Professor Nadia de Araujo, these 
figures have been updated to ten cases where the SCJ refused to recognise the 
foreign award out of ninety-three cases decided on the merits. This means 
that out of the thirty-six new cases decided on the merits from 2015 until 
June 2019, only four have been refused recognition.91

66.  In short, the specific criticisms addressed to the SCJ do not, however, 
affect Brazil’s qualification as an extremely arbitration-friendly jurisdiction, 
either from a domestic or an international perspective.

90	 Leonardo de Campos MELO, op.cit., p. 1.
91	 Nadia de ARAÚJO, Direito Internacional Privado:Teoria e Prática Brasileira, 8ª ed. RT SP, 2019.
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L’arbitrage OHADA, un instrument de 
sécurisation des investissements en Afrique

Véronique Goncalves
Avocat au barreau de Paris1

Résumé
L’OHADA est un système juridique harmonisé dans 17 pays d’Afrique de l’Ouest 
et d’Afrique centrale offrant une forte attractivité et une sécurité avérée pour les 
investissements.

L’arbitrage est régi dans cette zone par un Acte uniforme et/ou le Règlement d’arbi-
trage de la Cour commune de justice et d’arbitrage (CCJA) selon que les parties en 
litige choisissent de recourir à un arbitrage ad hoc ou à un arbitrage institutionnel. 
Cet article présente les atouts de l’arbitrage OHADA, mais également ses perspec-
tives dans un contexte d’amélioration constante du climat des affaires en Afrique.

Summary
OHADA (Organization for the Harmonization in Africa of Business Law) is a sys-
tem of business laws uniform across 17 West and Central African countries. The 
purpose of this system is to make these countries more attractive to foreign inves-
tors.

Currently, parties seeking to arbitrate under OHADA have the choice between ad 
hoc arbitration under the Uniform Act on Arbitration and institutional arbitration 
according to the Arbitration Rules of the Common Court of Justice and Arbitration 
(“CCJA”), the leading arbitral institution. This contribution offers a clear overview of 
OHADA’s arbitration system and demonstrate that the predictability of OHADA 
contribute to a better business climate in Africa.

1	 Véronique GONCALVES est fondatrice du Cabinet Élysée Avocats à Paris, arbitre près du Centre d’Arbi-
trage de la CCJA, enseignante à l’Université catholique de Lille et à l’Université de Paris Paris II Panthéon 
Assas et membre du Bureau/administrateur de l’INEADEC (Institut EuroAfricain de droit économique).
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I.	 Introduction
1.  Le 17 octobre 1993 a été signé à Port-Louis le Traité relatif à l’harmonisa-
tion du droit des affaires en Afrique (OHADA). Ce texte est entré en vigueur 
en septembre 1995 et avait notamment pour objectif de promouvoir un droit 
des affaires moderne et harmonisé et de créer, en Afrique, un environnement 
juridique stable, favorable aux échanges commerciaux et aux investissements. 
Le Traité de Port-Louis a été révisé le 17 octobre 2008 par le Traité de Québec.
2.  L’Organisation pour l’harmonisation en Afrique du droit des affaires est 
ainsi une organisation d’intégration juridique et judiciaire composée d’institu-
tions indépendantes, telles que la Conférence des Chefs d’États et de Gouver-
nements et du Conseil des ministres d’une part, mais également d’institutions 
« opérationnelles » également indépendantes des États membres, d’autre part, 
telles que le Secrétariat permanent, la Cour commune de justice et d’arbitrage 
(CCJA) auquel se rattache un Centre régional d’arbitrage et l’École régionale 
supérieure de la magistrature (ERSUMA).
3.  Aujourd’hui l’OHADA compte 17 États membres2 offrant un droit des af-
faires harmonisé dans un vaste espace géographique et assurant la promotion 
de l’arbitrage comme instrument de règlement des différents contractuels.
Cette harmonisation du droit des affaires est intervenue par l’adoption suc-
cessive de dix Actes uniformes3, dont un Acte consacré à l’arbitrage.
Plusieurs autres projets d’Actes uniformes sont actuellement à l’étude sur le 
droit du travail, sur les contrats spéciaux (en particulier sur la sous-traitance, 
la franchise et les contrats de partenariat public-privé), mais aussi sur les con-
flits de lois.
4.  L’OHADA a également instauré un système judiciaire davantage sécurisé. 
En effet, un environnement juridique structuré ne permettrait pas à lui seul 
d’attirer les investisseurs, il fallait aussi mettre en place un volet judiciaire 
destiné à favoriser la sécurité recherchée dans cet espace. C’est dans ce con-
texte que la Cour commune de justice et d’arbitrage (CCJA) a été instituée.

2	 Bénin, Burkina Faso, Cameroun, Centrafrique, Comores, Congo (Brazzaville), Côte d’Ivoire, Gabon, 
Guinée (Conakry), Guinée Bissau, Guinée Équatoriale, Mali, Niger, République Démocratique du Congo 
(Kinshasa), Sénégal, Tchad, Togo.

3	 Sur le droit commercial général, sur le droit des sociétés commerciales et le groupement d’intérêt 
économique, sur les procédures simplifiées de recouvrement des créances et des voies d’exécution, sur les 
procédures collectives d’apurement du passif, sur le droit des sûretés, sur le droit de l’arbitrage, sur le droit 
comptable et l’information financière, sur le contrat de transport de marchandises par route, sur le droit des 
sociétés coopératives, sur la médiation.
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La CCJA, basée à Abidjan en Côte d’Ivoire, est ainsi l’instance judiciaire su-
prême dans l’espace OHADA avec une triple attribution : consultative, judi-
ciaire et arbitrale.
5.  La CCJA est en effet chargée de plusieurs fonctions. Tout d’abord, elle est 
amenée à donner son avis sur des questions relatives à l’interprétation ou l’ap-
plication du droit OHADA. La Cour joue ainsi dans le cadre de sa fonction 
consultative le rôle de régulateur dans l’application du droit uniforme dans 
l’ensemble de l’espace OHADA.
6.  Puis, la CCJA assure également un rôle de Cour de cassation en jugeant en 
dernier ressort les contentieux commerciaux relatifs à l’application des Actes 
uniformes. Dans ses attributions judiciaires, la CCJA assure également la 
résolution des conflits qui peuvent naître entre les cours suprêmes nationales 
et la CCJA puisqu’il existe un dualisme juridictionnel en matière judiciaire 
dans l’espace OHADA.
7.  Enfin, la CCJA constitue une institution permanente d’arbitrage qui a pour 
fonction d’administrer les arbitrages que les parties ont choisi de placer sous 
l’égide de son Règlement.
Il convient de souligner d’ores et déjà qu’il existe une dualité dans le système 
arbitral OHADA puisque l’arbitrage organisé par l’Acte uniforme cohabite 
avec l’arbitrage institutionnel spécifique administré par la CCJA.
8.  Cette double fonction de la CCJA (Cour suprême et Centre d’arbitrage) 
fait d’elle une institution originale et atypique, facteur de stabilité et de sécu-
rité judiciaire en Afrique.
9.  Dans le cadre de notre étude, nous présenterons le cadre juridique de l’ar-
bitrage dans l’espace OHADA (II) puis nous développerons les attributions 
spéciales de la CCJA en matière d’arbitrage (III) pour enfin dresser un bilan 
et envisager les perspectives de l’arbitrage en Afrique (IV).

II.	 Un cadre juridique unique de l’arbitrage dans l’espace 
OHADA

10.  Le législateur OHADA a mis en place un Centre régional d’arbitrage des-
tiné à la promotion des modes alternatifs de règlement des différends. Ce 
Centre d’arbitrage est rattaché à la CCJA qui se trouve être à la fois une juri
diction commune de cassation des États de l’OHADA et un centre institu-
tionnel d’arbitrage.
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11.  Ce particularisme trouve sa source dans les dispositions ayant institué la 
CCJA lesquelles résultent à la fois du Traité constitutif de l’OHADA (A), mais 
également d’un Acte uniforme consacré à l’arbitrage (B) et enfin d’un Règle-
ment d’arbitrage de la CCJA (C).

A.	 Le Traité OHADA du 17 octobre 1993
12.  L’arbitrage dans l’espace OHADA a été institué par le Traité constitu-
tif du 17 octobre 1993 lequel énonçait dans son Préambule et son article 1er 
le vœu de promouvoir l’arbitrage comme « un instrument de règlement des 
différends contractuels ». Il s’agissait donc d’un objectif des fondateurs. Ce 
Traité a fait l’objet d’une révision le 17 octobre 2008.
13.  Le Titre IV (art. 21 à 26) du Traité est consacré à l’arbitrage.
Il résulte ainsi de l’article 21 du Traité que l’arbitrage est ouvert dans les cas 
de litiges dont l’une des parties au moins a, soit son domicile, soit sa résidence 
habituelle dans un État partie à l’OHADA ou encore dans le cas de litiges nés 
de contrats exécutés ou à exécuter en tout ou en partie sur le territoire d’un 
ou plusieurs États parties.
Les dispositions suivantes détaillent les différentes attributions de la CCJA en 
matière d’arbitrage.
C’est ainsi que la CCJA gère les instances traitées par les tribunaux arbitraux 
et se voit confier des attributions spécifiquement juridictionnelles puisqu’elle 
a seule compétence pour accorder l’exequatur des sentences.
14.  Par ailleurs, le Traité contient des dispositions sur la composition des 
tribunaux arbitraux ou encore sur l’incompétence des juridictions étatiques 
en présence d’un litige pour lequel les parties ont convenu d’un arbitrage.
Le Traité OHADA met ainsi en lumière la spécificité résultant de sa supra-
nationalité qui permet d’introduire directement les normes dans l’ordre ju-
ridique interne des États parties sous la forme d’Actes uniformes.

B.	 L’Acte uniforme relatif à l’arbitrage du 23 novembre 2017 (AUA)
15.  Le législateur OHADA a fait le choix le 11 mars 1999 d’adopter un Acte 
uniforme consacré à l’arbitrage. Cet Acte uniforme a fait l’objet d’une réforme 
en 2017 entrée en vigueur le 15 mars 2018 et constitue aujourd’hui le droit 
commun de l’arbitrage dans l’espace OHADA. Il emprunte largement au droit 
français de l’arbitrage.
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16. L’AUA pose les principes du droit de l’arbitrage, règle les différentes 
phases de la procédure, fixe les conditions de la reconnaissance et de l’exécu-
tion des sentences arbitrales et organise les voies de recours ouvertes contre 
les sentences.
Comme tous les Actes uniformes de l’OHADA, l’AUA présente un caractère 
supranational (1) et offre un large champ d’application (2). Un certain nom-
bre de différences existent par ailleurs entre l’arbitrage de « droit commun » 
et l’arbitrage institutionnel CCJA (3).

1.	 Un caractère supranational

17.  Tous les Actes uniformes de l’OHADA ont un caractère supranational. 
Cela a pour conséquence qu’ils se situent au-dessus des normes nationales, 
qu’ils entraînent l’abrogation des dispositions internes contraires et l’interdic-
tion de l’adoption de dispositions postérieures contraires.
18.  Cette suprématie résulte à la fois du Traité OHADA (art.  104), mais 
également d’un avis rendu par la CCJA (avis n° 001/2001/EP du 30 avril 2001) 
indiquant « sauf dérogation prévue par les Actes uniformes eux-mêmes, l’ef-
fet abrogatoire de l’article 10 concerne l’abrogation de tout texte législatif ou 
règlementaire de droit interne présent, ou l’interdiction de tout texte législatif 
ou réglementaire de droit intérieur à venir (…) ».
19.  L’AUA ne déroge pas à ce principe, comme le rappelle la CCJA dans un 
arrêt du 7 juin 2012 « en se substituant aux lois préexistantes organisant l’ar-
bitrage en droit interne, l’Acte uniforme abroge toutes les lois générales re
latives à l’arbitrage ne laissant subsister que les éventuelles normes d’organi-
sation de l’arbitrage institutionnel qui ne lui sont pas contraire (…). Que dès 
lors, une disposition d’une loi nationale sur l’arbitrage ne peut constituer un 
fondement juridique pertinent d’un recours en annulation »5.
Cette supranationalité normative favorise l’essor de l’arbitrage dans l’espace 
OHADA lequel est d’autant plus attractif qu’il dispose d’un large champ d’ap-
plication.

4	 « Les Actes uniformes sont directement applicables et obligatoires dans les États parties nonobstant toute 
disposition contraire de droit interne, antérieure ou postérieure ».

5	 CCJA, arrêt n° 062/2012, 7 juin 2012, CMI c. Fraternité Jean Baptiste Eudes d’Abata, recueil jurisprudence 
n° 18, janvier/juin 2012, pp. 178 à 181.
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2.	 Un large champ d’application

20.  L’AUA tend à renforcer la transparence, la célérité et l’efficacité des 
procédures arbitrales dans les États membres de l’OHADA. Il précise, dans 
le prolongement de l’article 10 du Traité OHADA précité, dans son article 35 
qu’il tient lieu de loi relative à l’arbitrage dans les États parties.
Ce texte a été rédigé en tenant compte de l’ensemble des dispositions déve
loppées par la pratique des affaires internationales et en se fondant sur des 
expériences réussies de Centres et de Règlements d’arbitrage (par exemple le 
Règlement CCI6 dont le Règlement CCJA est également inspiré).
Sur un plan technique, l’AUA se rapproche des « bonnes pratiques internatio-
nales » dans la mesure où ces pratiques développées principalement par les 
Centres internationaux d’arbitrage révèlent une tendance très libérale pour 
l’organisation et l’administration de l’arbitrage.
21.  Ainsi, l’article 1er de ce texte dispose que « Le présent Acte uniforme a 
vocation à s’appliquer à tout arbitrage lorsque le siège du tribunal arbitral se 
trouve dans l’un des États Parties. » Ce qui ne distingue pas l’arbitrage interne 
et l’arbitrage international comme le prévoient certaines autres législations 
nationales.
L’article 2, al. 1er, de l’AUA précise ensuite que l’arbitrage doit porter sur des 
droits dont la personne a « la libre disposition ».
Il découle de ces dispositions que si le lieu de l’arbitrage vient à se trouver sur 
le territoire de l’un des États parties de l’OHADA et quelle que soit la matière 
concernée par l’arbitrage, à la condition que l’arbitrage porte sur un droit dis
ponible, celui-ci sera régi par l’AUA.
Par ailleurs, l’article  2, al.  2, de l’AUA énonce que «  les États et les autres 
collectivités publiques territoriales, les Établissements publics et toute autre 
personne morale de droit public peuvent également être parties à un arbi-
trage, quelle que soit la nature juridique du contrat, sans pouvoir invoquer 
leur propre droit pour contester l’arbitrabilité d’un différend, leur capacité à 
compromettre ou la validité de la convention d’arbitrage ».
22.  Il s’agit là d’une véritable « révolution » qui a battu en brèche le tradition-
nel principe de la séparation juridictionnelle entre l’administratif et le judici-
aire et qui fait qu’aujourd’hui, l’État et les personnes morales de droit public 
peuvent valablement compromettre dans l’espace OHADA sans mettre à mal 

6	 Règlement d’arbitrage de la CCI de 2017.
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leurs intérêts, dès lors qu’ils y consentent expressément à travers une conven-
tion d’arbitrage.

3.	 Des dispositions qui diffèrent avec les règles de l’arbitrage institutionnel 
CCJA

23.  Sur plusieurs points, les règles contenues dans l’AUA diffèrent de celles 
qui sont contenues dans le Règlement d’arbitrage CCJA.
Ainsi, l’arbitrabilité des litiges varie suivant que l’on utilise l’arbitrage de droit 
commun ou l’arbitrage institutionnel CCJA puisque les litiges susceptibles 
d’être arbitrés dans le cadre de la CCJA sont plus restreints que ceux qui peu-
vent faire l’objet d’un arbitrage de droit commun.
En effet, devant la CCJA il faut que le litige ait un caractère contractuel et 
qu’il soit rattaché à un État de l’OHADA, soit par le domicile ou la résidence 
habituelle de l’une des parties soir par le lieu d’exécution du contrat7 alors que 
l’AUA dispose que les litiges arbitrables sont ceux portant sur les droits dont 
les parties ont la libre disposition8, ce qui peut inclure des différends extra-
contractuels.

C.	 Le Règlement d’Arbitrage de la CCJA : le droit spécial de l’arbitrage 
CCJA

24.  Le système d’arbitrage de la CCJA constitue selon René Bourdin, l’un des 
auteurs de l’avant-projet du Règlement d’arbitrage du 11 mars 1999, « une 
construction arbitrale nouvelle, sans précédent dans le monde et qui synthé-
tise toutes les opérations d’arbitrage depuis la requête introductive jusqu’à la 
décision finale des juridictions étatiques sur la sentence ».
Ce Règlement a été adopté en même temps que l’AUA et a par la suite fait 
l’objet également d’une importante révision le 23 novembre 2017 entrée en 
vigueur le 15 mars 2018.
25.  Ce Règlement d’arbitrage présente une particularité dans la mesure où, 
à la différence des autres règlements d’arbitrage qui ont une origine privée, 
il émane de la volonté des États membres de l’OHADA et a donc une nature 
publique.

7	 Art. 21, al. 1er, du Traité OHADA et art. 2.1 du Règlement d’arbitrage du 23 novembre 2017.
8	 Art. 2, al. 1er, AUA.
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Ce texte qui comporte 34 articles réglemente l’arbitrage CCJA dans tous ses 
aspects et de manière détaillée. Il traite ainsi des questions de constitution et 
de composition du tribunal arbitral, de procédures à suivre par les arbitres, 
de l’élaboration et du contenu des sentences, mais aussi des recours contre les 
sentences et de l’exequatur de celles-ci.

*
26.  Le cadre juridique actuel de l’arbitrage OHADA offre une plus grande 
crédibilité et une confiance en l’arbitrage dans l’espace OHADA pour tout in-
vestisseur privé, étranger ou non. L’arbitrage OHADA s’impose ainsi comme 
une alternative fiable à une justice étatique souvent « défaillante ».
27.  Le droit de l’arbitrage OHADA se trouve davantage encore renforcé par 
le système autonome que représente le Centre d’arbitrage de la CCJA.

*

III.	 Les attributions spéciales de la CCJA en matière 
d’arbitrage

28.  La CCJA en tant que Centre d’arbitrage dispose d’une double com-
pétence, administrative et juridictionnelle (A) favorisant d’autant plus l’effi-
cacité des sentences arbitrales (B).

A.	 La double compétence administrative et juridictionnelle de la CCJA
29.  Les attributions administratives de la CCJA ne la distinguent pas des 
attributions dévolues aux autres institutions d’arbitrage (1). En revanche, les 
attributions juridictionnelles qui lui sont confiées la distinguent substantiel
lement des autres centres d’arbitrage (2). Cette double compétence de la 
CCJA soulève cependant certaines difficultés (3).

1.	 Les attributions administratives de la CCJA

30.  Il convient de préciser que l’article 21 du Traité OHADA et l’article 2 du 
Règlement d’arbitrage affirment sans ambiguïté que la CCJA n’est pas une 
juridiction arbitrale puisqu’elle ne « tranche pas elle-même les différends », 
mais elle « exerce des attributions d’administration des arbitrages ».
Les attributions de la CCJA vont avoir pour objet la mise en œuvre et le bon 
déroulement des procédures arbitrales ainsi que l’examen des projets de sen-
tences.
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31.  Ainsi, le Règlement d’arbitrage permet à la CCJA de suivre la nomination 
des arbitres, leur éventuelle récusation et leur remplacement (art.  3 et s.),  
mais également de procéder à un examen prima facie de l’existence de la con-
vention d’arbitrage (art. 9 et 10), de fixer les provisions (art. 11), de déter-
miner le siège de l’arbitrage (art. 13) et enfin de procéder à l’examen préalable 
des projets de sentence (art. 23).
Si bien que dans ses attributions administratives, la CCJA rend des décisions 
qui sont dépourvues de toute autorité de la chose jugée et qui ne sont pas 
susceptibles de recours juridictionnels.
32.  Enfin, les attributions de la CCJA sont exercées ici principalement, d’une 
part, par le Secrétaire général, lequel joue un rôle essentiel dans la transmis-
sion des documents et des pièces pendant la procédure arbitrale et, d’autre 
part, par la formation restreinte de la Cour laquelle prend les décisions néces-
saires au suivi des procédures arbitrales.

2.	 Les attributions juridictionnelles de la CCJA

33.  La CCJA, à la différence d’autres institutions d’arbitrage est également 
une véritable juridiction liant tous les États partie à l’OHADA et non les États 
tiers.
34.  Ainsi, lorsque dans les autres centres d’arbitrage le contrôle judiciaire par 
le biais d’un recours ou encore l’exequatur des sentences arbitrales relèvent 
des juridictions étatiques, dans l’arbitrage institutionnel OHADA, ces attri-
butions sont confiées à la CCJA.
En effet, la CCJA va être compétente s’agissant de l’exequatur des sentences 
arbitrales rendues par un tribunal arbitral sur la base du Règlement d’arbi-
trage de la CCJA (art. 25 du Traité de l’OHADA et art. 30 du Règlement d’ar-
bitrage), mais également sur le recours en contestation de validité de ces sen-
tences (art. 29 du Règlement d’arbitrage), les recours en révision et en tierce 
opposition contre de telles sentences (art. 32 et 33 du Règlement d’arbitrage).
Les attributions juridictionnelles de la CCJA sont exercées par la Cour dans 
sa formation contentieuse ordinaire.

3.	 Les difficultés soulevées par cette double compétence

35.  Une des principales originalités de la CCJA relève du fait qu’elle cumule le 
rôle d’institution en charge de l’administration de l’arbitrage et des fonctions 
juridictionnelles affectant directement ou indirectement l’administration de 
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l’arbitrage dont elle a la charge, notamment en matière d’annulation et d’exe
quatur.
36.  Ainsi, Ph. LEBOULANGER a pu relever que «  l’originalité du système 
d’arbitrage de la CCJA est de fusionner en quelque sorte l’administration de 
l’arbitrage, l’assistance et le contrôle juridictionnel, de prime abord cela peut 
paraître un retour en arrière ou une union quelque peu contre nature et les 
opérateurs économiques nourriront certainement des craintes à s’aventurer 
sur le nouveau territoire que leur ouvre l’OHADA »9.
37.  Ce caractère dualiste de la CCJA a été critiqué10, car cette dualité de 
fonctions doit s’accompagner d’une séparation très nette dans son organisa-
tion et son fonctionnement.
C’est ainsi que dans deux arrêts rendus par la CCJA le 19 juillet 200711, cette 
dernière a précisé qu’elle entendait séparer clairement ses activités juridic-
tionnelles et son rôle d’organe administrant l’arbitrage.
Dans le premier des deux arrêts12, elle n’hésite pas à annuler une sentence 
arbitrale rendue par un tribunal arbitral qu’elle a mis en place, lequel a statué 
en équité sans avoir reçu des parties les pouvoirs d’amiable compositeur.
Dans le second arrêt, la CCJA rejette la demande d’annulation d’une sentence 
après avoir démontré que les arbitres n’ont violé ni le principe du contra-
dictoire ni l’ordre public international des États parties de l’OHADA comme 
l’alléguait le demandeur au recours.
À la lumière de ces deux décisions, il semble essentiel de garantir que les 
membres de la formation administrative chargée d’administrer l’arbitrage de 
la Cour ne puissent siéger dans la formation contentieuse ordinaire et réci
proquement.
38.  Il est donc important si l’on veut développer encore davantage la con
fiance en l’arbitrage dans l’espace OHADA que les moyens nécessaires soient 
mis en œuvre pour que deux institutions ayant des fonctions substantielle-
ment différentes puissent coexister et que l’indépendance totale entre ces deux 
fonctions soit non seulement objective au moyen de règles et de procédures 

9	 Ph. LEBOULANGER, « L’arbitrage et l’harmonisation du droit des affaires en Afrique », Rev. arb., 1999, 
n° 3, p. 589.

10	 Contra voir P. LALIVE, « Réflexions sur le règlement d’arbitrage de la CCI », Rev. arb., 1999.
11	 Ass. plén. CCJA, 19 juillet 2007, n° 028/2007 et Ass. plén. CCJA, 19 juillet 2007, n° 029/2007.
12	 Allocution de Monsieur Gaston KENFACK-DOUAJNI lors de la Conférence « L’indépendance de la jus-

tice », Dakar, 7 et 8 novembre 2007 co-organisé par la Cour de cassation du Sénégal et l’Organisation inter-
nationale de la Francophonie.
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adaptées, mais soit également subjectivement reconnue « aux yeux des par-
ties » comme l’impose le Règlement d’arbitrage lui-même pour l’impartialité 
de l’arbitre.
Cela nous paraît d’autant plus important que le législateur OHADA a judi
cieusement prévu de limiter les fonctions annexes des tribunaux nationaux 
en matière de contrôle13 de la mise en œuvre du Règlement d’arbitrage14 et du 
règlement des incidents de procédure.

B.	 Le renforcement des sentences arbitrales dans l’espace OHADA
39.  L’AUA en son article 23 prévoit que la sentence arbitrale a l’autorité de 
la chose jugée dès qu’elle est rendue. Elle n’est pas susceptible d’opposition, 
d’appel ou de pourvoi en cassation.
Cependant, la sentence arbitrale peut faire l’objet d’un recours en annulation 
devant le juge compétent de l’État membre (art. 25 AUA). Le recours en an-
nulation doit alors être porté devant le juge national sous le contrôle ultime 
de la CCJA en sa qualité de Cour suprême de chacun des États membres. Il 
convient de rappeler que dans le cadre d’un arbitrage administré par la CCJA, 
celle-ci est compétente pour statuer directement sur une demande d’annula-
tion de la sentence (art. 29 du Règlement d’arbitrage).
Cette procédure rapide instituée par l’AUA permet à la CCJA d’assurer une 
certaine harmonisation des décisions rendues en ce qui a trait au recours con-
tre les sentences arbitrales (1). Par ailleurs, l’exécution des sentences arbi-
trales CCJA se trouve mieux garantie dans l’espace OHADA (2).

1.	 Une procédure en annulation accélérée

40.  L’AUA fixe à trois mois le délai pour les juges nationaux pour statuer sur 
les recours en annulation des sentences arbitrales, à défaut de statuer dans ce 
délai, la juridiction est dessaisie et le recours pourra être porté par l’une des 
parties directement devant la CCJA dans un délai de quinze jours (art. 27).

13	 G. KENFACK DOUAJNI, « The Recognition and Enforcement of Arbitral Awards in OHADA Member 
States », Journal of International Arbitration Volume 20 Issue-2, MAIDAGI Mainassara, « Le défi de l’exé
cution des décisions de justice en droit OHADA », Penant  : Revue de droit des pays d’Afrique, vol. 116, 
pp. 176 à 192.

14	 P. BOUBOU, « La notion de l’indépendance et de l’impartialité de l’arbitrage dans le droit de l’OHADA », 
Ohadata D-05-05.
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La CCJA quant à elle devra rendre sa décision statuant sur les recours en 
annulation dans une période de six mois (même délai que pour un arbitrage 
dans le cadre du Centre d’arbitrage de la CCJA – art. 29.4 du Règlement d’ar-
bitrage).
Les motifs pour demander l’annulation de la sentence arbitrale sont les mêmes 
dans les deux textes (AUA et Règlement d’arbitrage).
41.  Le raccourcissement des délais pour statuer sur les recours en annulation 
tend à régler un problème récurrent. En effet, les procédures de recours en 
annulation ont la réputation d’être longues dans l’espace OHADA.
Si bien que lorsqu’un tribunal arbitral ne prononce pas l’exécution provisoire 
de sa sentence, les parties peuvent utiliser le recours en annulation pour initier 
des pratiques dilatoires dans le but de ne pas exécuter la sentence arbitrale.
Toutefois, imposer un délai de six mois à la CCJA pour se prononcer sur les 
recours en annulation est, peut-être, ambitieux. Il faut espérer qu’aussi bien 
les juges étatiques que la CCJA soient en effet en mesure de tenir leurs calen-
driers.
42.  Par ailleurs, il convient de noter que les délais d’introduction du recours 
en annulation sont différents dans l’AUA et le Règlement de la CCJA.
En effet, l’AUA prévoit que le recours en annulation devra être introduit dans 
le mois qui suit la signification de la sentence arbitrale15 tandis que le Règle-
ment de la CCJA impose quant à lui un délai de deux mois à compter de cette 
date16.
En outre, le Règlement de la CCJA et l’AUA permettent désormais à toute 
partie de renoncer expressément à exercer un recours en annulation contre 
les sentences arbitrales, à condition que cette renonciation ne soit pas con-
traire à l’ordre public international.
43.  Or, il convient de rappeler que la notion d’ordre public international varie 
d’un pays à l’autre et reste d’ailleurs un des motifs les plus utilisés par les par-
ties pour refuser d’exécuter les sentences arbitrales.
Si bien que le processus prévu tant pour l’arbitrage de droit commun que 
pour l’arbitrage CCJA s’en trouve renforcé.

15	 Art. 27 AUA.
16	 Art. 29.3 du Règlement CCJA.
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2.	 Une exécution efficace et originale

44.  L’AUA et le Règlement d’arbitrage prévoient des mécanismes destinés à 
assurer l’exécution des sentences arbitrales.
L’AUA met en place des mécanismes simplifiés destinés à assurer l’exécution 
des sentences arbitrales17. Cette procédure d’exécution simplifiée devant les 
juges nationaux s’applique à toutes les sentences rendues en application de 
l’Acte uniforme.
Ainsi, lorsqu’une sentence arbitrale est rendue en application de l’AUA, une 
décision octroyant l’exequatur doit être rendue par l’autorité compétente de 
l’État partie avant de rendre la sentence exécutoire. Cependant, le manque 
de cohérence entre les procédures des différents États membres pourrait de-
meurer un problème important rendant l’exécution des sentences difficile.
45.  En revanche, dans le cadre de l’arbitrage institutionnel de la CCJA, c’est 
la Cour qui est en charge de la procédure d’exequatur18. L’exequatur confère à 
la sentence arbitrale un caractère exécutoire dans les dix-sept États membres 
de l’OHADA.
L’exequatur est donc communautaire pour l’arbitrage CCJA, ce qui favorise 
encore davantage son attractivité pour un investisseur dans l’espace OHADA.
Ce système d’exequatur propre à la CCJA est une solution pour exécuter plus 
rapidement les sentences et cela permet également de régler le sort des États 
membres qui ne sont pas parties à la Convention de New York19.
46.  Concernant ensuite les requêtes en exequatur des sentences arbitrales, 
tant l’AUA que le Règlement d’arbitrage imposent un délai de quinze jours 
aux juges étatiques et à la CCJA pour l’accorder ou la refuser.
Ainsi, l’exequatur sera réputé accordé si aucune décision n’est rendue durant 
cette période de quinze jours (art. 30.2 Règlement d’arbitrage ; article 31, § 5, 
AUA).
Il est important de noter que le délai de quinze jours pour octroyer ou refuser 
l’exequatur vient harmoniser les différentes législations en matière d’arbitrage 
des États membres.
Ce raccourcissement des délais tend à faciliter l’efficacité et la rapidité en 
matière d’exécution des sentences arbitrales et devrait contribuer au succès 

17	 Art. 30 et s. AUA.
18	 Art. 30 et s. du Règlement d’arbitrage.
19	 Convention de New York pour la reconnaissance et l’exécution des sentences arbitrales étrangères (10 juin 

1958). Reproduite dans FOUCHARD, GAILLARD, GOLDMAN, note 23 à la p. 1056.
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de l’arbitrage comme mode de résolution des différends dans les prochaines 
années.
Toutefois, il faut aussi espérer que ce court délai de quinze jours limitera un 
débiteur souhaitant organiser son insolvabilité.

*
Nous avons vu que le système d’arbitrage de l’OHADA consacre les grands 
principes de l’arbitrage international et qu’au regard de l’AUA et du Règle-
ment d’arbitrage de la CCJA l’exequatur d’une sentence arbitrale connaît une 
célérité en droit OHADA.

IV.	 Un premier bilan et des perspectives
47.  Notre étude permet de dresser un premier bilan sur le développement 
encore timide de l’arbitrage OHADA (A), mais avec cependant des perspec-
tives ambitieuses s’agissant de l’arbitrage d’investissement (B) et de la média-
tion commerciale (C).

A.	 Un usage encore limité de l’arbitrage OHADA
48.  On constate malheureusement aujourd’hui encore une méconnaissance 
de l’arbitrage, lequel reste assez limité dans l’espace OHADA.
En particulier, peu de nouvelles affaires ont été enregistrées auprès du Centre 
d’arbitrage de la CCJA puisqu’entre 2000 et 2017, seulement 109 affaires ont 
été enregistrées, soit une moyenne de 6 affaires par an.
Pour autant, des efforts sont réalisés pour sensibiliser et informer les opéra-
teurs économiques afin qu’ils soient en mesure en cas de litige de recourir à 
ce mode alternatif de règlement des différends.
49.  Les réformes de 2017 doivent permettre à l’arbitrage OHADA dans le 
cadre de la CCJA de devenir un pôle incontournable de règlement amiable 
des litiges commerciaux en Afrique. Et cela d’autant plus que l’OHADA étend 
dorénavant son offre d’arbitrage à l’arbitrage d’investissement.

B.	 L’arbitrage d’investissement introduit dans l’OHADA
50.  La réforme de l’AUA en 2017 a fait entrer l’arbitrage d’investissement 
dans l’OHADA.
Le nouveau droit OHADA de l’arbitrage a ainsi consacré les traités bilatéraux 
d’investissement (TBI) et les codes des investissements comme nouveaux 
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fondements de son offre d’arbitrage, parachevant ainsi la construction d’un 
système d’arbitrage complet.
En effet, l’article 3 de l’AUA dispose que « l’arbitrage peut être fondé sur une 
convention d’arbitrage ou sur un instrument concernant un investissement, 
en particulier un code d’investissement ou un traité d’investissement bilatéral 
ou multilatéral ».
Cependant, il convient de relever que l’AUA ne pose aucune définition des 
notions clés telles que celle d’investisseur ou d’investissement, ce qui pourrait 
à l’avenir poser des difficultés dans la mise en œuvre de ces nouvelles dispo-
sitions.
De la même manière, l’article 2.1 du Règlement d’arbitrage dispose que : « la 
Cour peut également administrer des procédures arbitrales fondées sur un 
instrument relatif aux investissements, notamment un Code des investisse-
ments ou un traité bilatéral ou multilatéral relatif aux investissements (…) ».
51.  Cette nouveauté vise à impliquer les États dans les procédures arbitrales 
issues des contrats d’investissements tels les contrats de partenariats public-
privé.
Comme nous l’avons déjà évoqué, l’arbitrage d’investissement africain était 
très largement soumis au CIRDI. Les États africains auront cependant tout 
intérêt à privilégier dorénavant le droit OHADA de l’arbitrage lequel présente 
pour eux l’avantage de la proximité des États hôtes des investissements au-
tant du point de vue géographique que du point de vue du système juridique 
OHADA dont ils sont bien plus familiers.
Le nouveau droit de l’arbitrage étudié ici ne fait pas obstacle aux autres modes 
de règlements amiables des différends qu’entend développer l’OHADA, tels 
que la médiation.

C.	 Un cadre légal uniforme pour la médiation dans l’OHADA
52.  Un nouvel Acte uniforme consacré à la médiation a été adopté le 23 no-
vembre 2017.
Auparavant, il existait déjà dans l’espace OHADA quelques centres de médi-
ation.
L’avènement de cet acte uniforme va certainement contribuer à renforcer la 
crédibilité de ces centres et à favoriser un plus grand recours à la procédure 
de médiation.
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L’Acte uniforme s’inspire dans une large mesure de la loi type de la Commis-
sion des Nations Unies pour le droit commercial international sur la concilia
tion commerciale de 2002 et est conforme aux meilleures pratiques interna-
tionales en la matière.
Il reprend par ailleurs certaines dispositions des lois du Burkina Faso et de 
Côte d’Ivoire relatives à la médiation20.
53.  Pour autant, l’Acte uniforme sur la médiation présente des dispositions 
innovantes et spécifiques à l’espace OHADA, en particulier s’agissant de son 
champ d’application, très large, du statut du médiateur, des principes direc-
teurs de la médiation, en particulier de la liberté conventionnelle et enfin de 
l’exécution des accords issus de la médiation.
Il convient de noter que la médiation harmonisée apporte en effet une sécu-
rité supplémentaire notamment en ce qui concerne la force exécutoire de l’ac-
cord de médiation et s’aligne sur le régime applicable à la reconnaissance et à 
l’exequatur des sentences arbitrales.

*
54.  Aujourd’hui, dans l’espace OHADA, la médiation bénéficie d’un cadre 
juridique innovant et constitue un outil supplémentaire pour attirer les in-
vestisseurs.
L’Acte uniforme sur la médiation comme celui sur l’arbitrage apportent à leur 
manière des avancées considérables dans l’amélioration du climat des affaires 
en Afrique.
55.  Avec l’adoption cette année de la Zone de libre-échange continental 
(ZLEC), embryon d’un marché unique à l’échelle du continent africain, l’in-
tégration juridique réalisée par l’OHADA aura ainsi précédé et accompagné 
l’intégration économique avec succès.
56.  Il devient encore plus essentiel de poursuivre avec vigueur la promotion 
du droit OHADA afin qu’en fonction du type de litige, médiation et arbitrage 
deviennent incontournables dans cette zone avant-gardiste qu’est l’OHADA 
en matière de justice contractuelle.

20	 Loi n° 052-2012/AN portant médiation en matière civile et commerciale au Burkina Faso et loi n° 2014-
389 relative à la médiation judiciaire et conventionnelle en Côte d’Ivoire.
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Summary 
This contribution discusses the structure of China’s judicial system and the way that 
its constituent courts interact in the field of arbitration. In particular, it examines 
the multiple roles played by the Supreme People’s Court. Through the issuing of ju-
dicial interpretations and publication of guiding cases, the Supreme People’s Court 
has an important role in filling the gaps in China’s arbitration legislation. In addition, 
the “Report and Approval” system, by which lower court decisions finding an ar-
bitration agreement invalid, or setting aside or refusing to recognize or enforce an 
award, are subject to review by the Supreme People’s Court, thereby reducing the 
risk of lower court corruption and protectionism, has been key to the development 
of international arbitration in China. Finally, the Supreme People’s Court’s creation 
of the China International Commercial Court (CICC) as a “one-stop” centre for in-
ternational dispute resolution is an important part of China’s Belt and Road policy.

I.	 Presentation of the Relevant Courts and of Their 
Competence in Respect of Arbitration

A.	 Introduction of the Court System in China

1.  According to the Constitution of the People’s Republic of China (”PRC”) 
and the Organic Law of the People’s Courts (as amended in 2006)2, the people’s 

1	 The author wishes to thank Yueming Yan for her assistance in the research.
2	 Adopted at the 2nd Session of the 5th NPC on 1 July 1979. Revised for the third time according to the 

Decision of the Standing Committee of the NPC on Amending the Organic Law of the People’s Courts 
of the PRC as adopted at the 24th Session of the Standing Committee of the 10th NPC on 31 October 
2006.
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courts are the judicial organs of the state. The judicial system in China is char-
acterised by “four levels and two instances of trials”.
2.  The judicial authority is exercised by the following people’s courts: (i) 
local people’s courts at various levels, (ii) military courts and other special 
people’s courts, and (iii) the Supreme People’s Court (”SPC”). The local peo-
ple’s courts are further divided into: (i) the basic people’s courts (”BPC”), (ii) 
the intermediate people’s courts (”IPC”), and (iii) the high people’s courts 
(”HPC”). Under the system of two instances of trials, a party may bring an 
appeal only once to the people’s court at the next high level, and the people’s 
prosecutors may protest a court decision or order to the people’s court at 
the next high level; judgements and orders of first instances at various levels 
become legally effective if, within the prescribed period for appeal, no party 
makes an appeal; and judgements and orders of the court of second instance 
shall be final.

Chart 1: The Structure of the People’s Courts

B.	 The Role of the Supreme People’s Courts and their Competence in 
Respect of Arbitration

3.  The SPC is the highest judicial organ of the State. It supervises the ad-
ministration of justice by the local people’s courts at various levels and by 
the special people’s courts.3 It handles cases of first instance assigned by laws 
and decrees to its jurisdiction and which it considers it should itself try, cases 
of appeals and of protests lodged against judgements and orders of higher 

3	 Article 30 of the Organic Law of the People’s Courts.
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people’s courts and special people’s courts, and cases of protests lodged by 
the Supreme People’s Prosecutor in accordance with the procedures of judi-
cial supervision.4 The SPC also gives interpretation on questions concerning 
specific application of laws and decrees in judicial proceedings.5

1.	 Judicial Interpretations

4.  Although judicial interpretations do not carry the force of national laws 
under the Constitution, they play a very important role in practice. They 
not only interpret or clarify, but also supplement national laws, particularly 
where an area of law is changing rapidly and the national law is not equipped 
to deal with new issues that have emerged. Through the extensive practice 
of adopting judicial interpretations, the SPC has acquired a powerful quasi-
legislative function.
5.  After the Arbitration Law came into force, the SPC issued a number of ju-
dicial interpretations concerning the application of relevant laws and treaties 
by Chinese courts. In practice, the SPC’s judicial interpretations provide im-
portant guidance for lower courts on the application of the Arbitration Law, 
and also fill interpretative gaps not addressed by the Arbitration Law. The 
following are some important SPC interpretations relevant to arbitration:
–	Reply of the SPC to the Application of Laws to Case Filing and Enforcement 

of “Pre-dispute Arbitration” Awards or Conciliation statements Rendered 
by Arbitration Institutions (《最高人民法院关于仲裁机构“先予仲裁” 
裁决或者调解书立案、执行等法律适用问题的批复》, hereinafter referred 
to as the “SPC Reply of Pre-dispute Arbitration”) (Fa Shi [2018] No. 10), 
effective as of 12 June 2018.

–	Provisions of the Supreme People’s Court on Several Issues Concerning 
the Handling of Cases of Enforcement of Arbitration Awards by People’s 
Courts, effective as of 1 March 2018 (《关于人民法院办理仲裁裁决执行
案件若干问题的规定》, hereinafter referred to as “SPC Provisions on the 
Handling of Cases of Enforcement”);

–	Notice of the Supreme People’s Court on Clarifying Relevant Matters Con-
cerning the Standards for Hierarchical Jurisdiction over and Centralized 
Handling of Foreign-related Civil and Commercial Cases of First Instance  

4	 Article 32 of the Organic Law of the People’s Courts.
5	 Article 33 of the Organic Law of the People’s Courts.
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(《关于仲裁司法审查案件归口办理有关问题的通知》, hereinafter referred 
to as “SPC Notice on Centralized Handling”), effective as of 1 January 2018;

–	Provisions of the Supreme People’s Court on Certain Issues Related to the 
Report and Review System of Arbitral Cases (《关于仲裁司法审查案件报
核问题的有关规定》, hereinafter referred to as “SPC Provisions on the Re-
port and Approval System”), effective as of 1 January 2018;

–	Provisions of the SPC on Several Issues concerning Trying Cases of Arbi-
tration-Related Judicial Review (《关于审理仲裁司法审查案件若干问题
的规定》, hereinafter referred to as “SPC Provisions on Judicial Review”), 
effective as of 1 January 2018;

–	SPC Interpretation on the Application of the Civil Procedure Law, effective 
as of 4 February 2015;

–	Interpretations of the SPC on Several Issues Concerning Application of the 
Law of the PRC on Choice of Law for Foreign-Related Civil Relationships 
(I) (hereinafter referred to as “SPC Interpretations On Choice of Law”), 
effective as of 7 January 2013;

–	Interpretation of the SPC Concerning Some Issues on Application of the 
Arbitration law of the PRC (《关于适用<中华人民共和国仲裁法>若干
问题的解释》, hereinafter referred to as “SPC Interpretation on Applica-
tion of the Arbitration Law”), effective as of 8 September 2006, amended 
as of 31 December 2008.

–	Notice on Several Questions in Adjudication and Enforcement concerning 
Civil and Commercial Cases with Foreign Elements, promulgated on and 
effective from 17 April 2000;

–	Arrangement Concerning Mutual Enforcement of Arbitral Awards be-
tween the Mainland and the Hong Kong Special Administrative Region, 
promulgated by the SPC on 24 January 2000 and effective from 1 February 
2000; and

–	Arrangement Concerning Mutual Assistance in Court-ordered Interim 
Measures in Aid of Arbitral Proceedings by the Courts of the Mainland and 
of the Hong Kong Special Administrative Region, promulgated on 2 April 
2019, not effective yet.

6.  The SPC Interpretation on the Application of the Arbitration Law (2006, 
amended in 2018) was the first comprehensive interpretation issued by the 
SPC in relation to arbitration. It addresses a number of important issues 
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relating to the interpretation and validity of the arbitration agreement, as well 
as the setting-aside and enforcement of arbitral awards.6

7.  Since May 2017, the SPC successively promulgated a series of judicial in-
terpretations and documents, which marks another major milestone in the 
development of arbitration in China. These interpretations and documents, 
to some extent, have made up for deficiencies of the Arbitration Law and the 
SPC Interpretation on the Application of the Arbitration Law.

2.	 Judicial Review of Arbitral Awards

8.  A dual system is maintained in China, under which the procedure and 
standards for judicial review of domestic and foreign-related arbitral awards 
differ. Article 1 of the Interpretations of the SPC on Several Issues Concern-
ing Application of the Law of the PRC on Choice of Law for Foreign-Related 
Civil Relationships (I) (effective as of 7 January 2013) provides detailed guid-
ance for the determination of “foreign-related”:
”Where a civil relationship falls under any of the following circumstances, the 
people’s court may determine it as foreign-related civil relationship:
1)	 where either party or both parties are foreign citizens, foreign legal persons 

or other organisations or stateless persons;
2)	 where the habitual residence of either party or both parties is located out-

side the territory of the People’s Republic of China;
3)	 where the subject matter is outside the territory of the People’s Republic of 

China;
4)	 where the legal fact that leads to the establishment, change or termination 

of civil relationship happens outside the territory;
5)	 other circumstances under which the civil relationship may be determined 

as foreign-related civil relationship.”

a.	 Centralized Handling System

9.  According to the Notice on Centralised Handling, judicial review of for-
eign-related commercial arbitration cases shall be handled by the specialised 
trial division that is responsible for handling foreign-related commercial cases.7  

6	 For a commentary, see Peter YUEN and John CHOONG, “The SPC’s Draft Interpretation to Several Issues 
Regarding Application of PRC Arbitration Law”, 7 Mealey’s Int’l Arb. Q. L. Rev. 3 (2006), p. 79-105.

7	 Article 1 of the Notice on Centralized Handling.
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The Notice on Centralised Handling further provides that applications for the 
confirmation of the validity of an arbitration agreement and applications for 
setting aside domestic awards rendered by domestic arbitration institutions, 
as well as applications for the recognition and enforcement of Hong Kong, 
Macao, Taiwan and foreign arbitral awards shall be handled by the special-
ised trial division. When the specialised trial division confirms recognition 
of a Hong Kong, Macao, Taiwan or foreign arbitral award upon verification, 
they shall refer it to the relevant enforcement department for enforcement.8

b.	 Report and Approval System

10.  The Report and Approval System originates from the Reporting System 
established by the SPC in 1995 applicable to foreign-related and foreign arbi-
tration. With an effort to combat local protectionism and to boost the con-
fidence of foreign investors, in August 1995, the SPC issued a document en-
titled “Notice of the Supreme Court Regarding the Handling by the People’s 
Court of Certain Issues Relating to Foreign-related Arbitration and Foreign 
Arbitration”9, which established a “Reporting System”. Under the Reporting 
System, where an IPC considers that a foreign-related award or a foreign 
award ought to be denied enforcement, it must report its findings to the HPC 
before issuing a decision. In turn, should the HPC concur with an IPC, it must 
submit an approval advice to the SPC. The lower courts may not refuse en-
forcement until the SPC issues a determination. The Reporting System also 
applies where the IPC considers that the arbitration agreement is invalid or 
incapable of being enforced. In other words, for foreign-related arbitrations, a 
lower court cannot deny the validity of an arbitration agreement without the 
prior examination and confirmation of the SPC. Subsequently, in April 1998, 
the SPC issued another notice establishing a Reporting System specifically ap-
plicable to any decision by lower courts to set aside a foreign-related award.10

11.  The Reporting System attempts to reduce the risk of decisions being 
invalidated because of local protectionism and lower court corruption. It 

8	 Article 2 of the Notice on Centralized Handling. It should be noted that Centralized Handling does not 
apply to the recognition and enforcement of domestic awards, which shall still be handled by the enforce-
ment department of the competent court.

9	 Notice of the SPC on Several Issues Regarding the Handling by the People’s Courts of Certain Issues Per-
taining to Foreign-related Arbitration and Foreign Arbitration, issued by the SPC on and effective from 
28 August 1995.

10	 Notice of the SPC on Relevant Issues Relating to the Setting Aside of International Awards by the People’s 
Courts, issued by the SPC on and effective from 23 April 1998.
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should be noted that the Reporting System only applies to foreign-related and 
foreign awards, and does not apply to domestic arbitrations. Foreign Invested 
Enterprises (”FIEs”), including joint ventures and wholly foreign-owned en-
terprises, are considered to be Chinese entities established under Chinese 
law. Therefore, for instance, an arbitration between Chinese subsidiaries of a 
French company and of a US company would be considered domestic, unless 
any other foreign elements were present, and the previous Reporting System 
does not apply to such arbitrations.
12.  The situation has changed since the SPC Provisions on the Report and 
Approval System came into effect on 1 January 2018. The “Reporting System” 
only applicable to foreign-related and foreign cases is now upgraded into the 
“Report and Approval System”, which also applies to domestic cases.
13.  With the implementation of the Report and Approval System, the judi-
cial review for domestic and foreign-related arbitration is harmonised to a 
certain extent, while a difference is maintained in order to balance the con-
siderations of supporting arbitration and not imposing unrealistic burdens 
on the SPC in terms of judicial review. According to the Report and Approval 
System, any decisions from an IPC or specialised people’s court on the inva-
lidity of an arbitration agreement, setting aside or refusing to recognise and 
enforce a foreign-related arbitral award (including Hong Kong, Macao and 
Taiwan-related) shall be reported to the SPC for its approval. For domestic 
awards, only cases where (i) the parties are from different provinces, and (ii) 
the decision to set aside or to refuse to enforce the domestic awards is based 
on the social public policy ground need to be reported to and approved by 
the SPC.11 Other decisions from an IPC or specialised people’s courts on the 
invalidity of an arbitration agreement, on the setting aside or non-enforce-
ment of a domestic award only need to be reported to and approved by the 
HPC.12

14.  According to Song Lianbin, the reason for keeping such a difference is 
because the big volume of domestic awards (208,000 cases in 2016) would re-
duce the efficiency of judicial review from the SPC if all domestic cases needed 
to be reported to and approved by the SPC.13 Through the implementation of 
the judicial interpretation mechanism, the Reporting System formerly used 

11	 Article 3 of the SPC Provisions on the Report and Approval System.
12	 Article 2(2) of the SPC Provisions on the Report and Approval System.
13	 Song LIANBIN, “New Development and Implications of the Judicial Review of Arbitration System”, Peo-

ple’s Rule of Law, March 2018. (宋连斌，“仲裁司法监督制度的新进展及其意义”，《人民法制》  
2018年3月号)
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as an internal management tool is now “externalised, with increasing open-
ness, transparency and standardisation of judicial review cases”.14

c.	 Arbitration-related Judicial Review System

15.  With the promulgation of the SPC Provisions on Judicial Review in 2017 
(which came into effect on 1  January 2018), the system of arbitration-re-
lated judicial review is formalised. Article 1 of the SPC Provisions on Judicial  
Review defines the scope of “arbitration-related judicial review cases”, which 
include the following:
(1)	cases where an application is filed to confirm the validity of an arbitration 

agreement;
(2)	cases where an application is filed for enforcement of an arbitral award 

made by a domestic (mainland-based) arbitral institution;
(3)	cases where an application is filed for the setting aside of an arbitral award 

made by a domestic (mainland-based) arbitral institution;
(4)	cases where an application is filed for recognition and enforcement of an 

arbitral award made in the Hong Kong Special Administrative Region, the 
Macao Special Administrative Region, or Taiwan region;

(5)	cases where an application is filed for recognition and enforcement of a 
foreign arbitral award; and

(6)	Other arbitration-related judicial review cases.
16.  Articles 2-4 of the Provisions on Judicial Review provide for jurisdiction 
over cases involving judicial review of arbitration. Article  20 confirms the 
finality of rulings on judicial review of arbitration, except for a ruling not 
granting acceptance, denying the application or with regard to objection to 
jurisdiction. Articles 7-10 further lists circumstances under which an appeal 
may be made. Articles 12-16 stipulate the applicable law for foreign-related 
arbitration agreements. Articles 17-18 provide the basis for judicial review of 
arbitration, by referring to the relevant provisions in the Arbitration Law and 
Civil Procedure Law.
17.  In determining the validity of the arbitration agreement, the Laws of the 
PRC on Choice of Law for Foreign-related Civil Relationships (effective as of 
1 April 2011, hereinafter “the PRC Laws on the Choice of Law”) clarifies the 
law applicable to the arbitration agreement. According to Article 18 of the 

14	 Wang XUEHUA, Liu JING & Xing YUAN, “Annual Review on Commercial Arbitration in China (2019)”.
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PRC Laws on the Choice of Law, the parties may choose the laws applicable to 
the arbitration agreement by agreement. If the parties do not choose, the laws 
at the place of the arbitration institution or the law of the seat of arbitration 
shall apply. Article 14 of the SPC Provisions on Judicial Review (2018) further 
recognises the principle of effective interpretation, which provides that “where 
neither party chooses an applicable law to the arbitration agreement, and the 
application of the law in the place of the arbitration institution and the law 
at the seat of arbitration will lead to a different conclusion, the people’s court 
shall apply the law recognising the effect of the arbitration agreement”.

3.	 Recognition and Enforcement of Arbitral Awards

18.  The relevant provisions on the setting aside and recognition and enforce-
ment of arbitral awards are set out in the Arbitration Law (adopted on 31 Au-
gust 1994, 2017 Revision), the Civil Procedure Law (adopted on 9 April 1991, 
2017 Revision), the SPC Interpretation on the Application of the Arbitration 
Law (2006), the SPC Provisions on Judicial Review (2018) and the SPC Provi-
sions on the Handling of Cases of Enforcement (2018).
19.  The implementation of the SPC Provisions on the Handling of Cases of 
Enforcement (2018) marked a major reform in terms of the enforcement of 
arbitral awards. The 24 articles of the Provisions clarified several issues on 
the enforcement of arbitral awards not addressed in previous laws and judi-
cial interpretations, but existed in arbitral practice. It clarifies jurisdictional 
issues of enforcement (Article 2), allows a non-party to apply for the non-en-
forcement of arbitral awards (Articles 9 and 18), provides the connection be-
tween the setting aside cases and non-enforcement procedures (Articles 7, 8, 
20 and 22), and clarifies the review criteria for non-enforcement cases (Arti-
cles 13-16).15

20.  Once an award is rendered, a losing party can either (a) initiate an action 
to set aside the award within six months from the date on which the award 
was received (Article 59 of the Arbitration Law); or (b) wait for the winning 
party to apply for enforcement (within two years) and to file an action to resist 
recognition and enforcement of the award. An action for setting aside as a 
judicial remedy is applicable to domestic and foreign-related arbitral awards, 
but not to foreign awards; an action for resisting the recognition and enforce-
ment of an arbitral award in China is applicable to any type of arbitration.

15	 See Song LIANBIN, “New Development and Implications of the Judicial Review of Arbitration System”.
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a.	 Setting Aside of Arbitral Awards

Domestic Awards

21.  Article 58 (1) of the Arbitration Law sets out the grounds on which do-
mestic awards may be set aside by the people’s court:
(1)	There is no arbitration agreement;
(2)	The matters decided exceed the scope of the agreement or are beyond the 

authority of the arbitration institution;
(3)	The formation of the tribunal or the arbitral procedure was not in confor-

mity with the statutory procedure;
(4)	Evidence on which the award was based was forged;
(5)	The other party withheld evidence sufficient from affect the impartiality 

of the arbitration; or
(6)	When arbitrating the case, any arbitrator commits embezzlement, accepts 

bribes, practices favouritism for personal gains, or renders the award by 
perverting the law.

22.  Article 58(3) further provides that where the court determines that the 
award is contrary to social and public interest, it shall rule to set aside the 
award.

Foreign-related Awards

23.  Article 70 of the Arbitration Law sets out the grounds for setting aside 
foreign-related awards, making reference to Article 258(1) of the Civil Proce-
dure Law.16 The grounds for the setting aside of a foreign-related award read 
as follows:
(1)	There is no arbitration clause in the parties’ contract and no subsequent 

written arbitration agreement between them;
(2)	The party against which the application for enforcement is made was not 

given notice of the appointment of an arbitrator or of the initiation of the 
arbitration proceedings or was unable to present its case, which was not 
attributable to its fault;

(3)	The composition of the arbitral tribunal or the arbitration procedure was 
not in conformity with the rules of arbitration; or

16	 The corresponding provision now is Art. 274(1) of the Civil Procedure Law revised in 2017.
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(4)	The matters arbitrated exceed the scope of the arbitration agreement or 
are beyond the authority of the arbitration institution.

24.  Article 271 (2) of the Civil Procedure Law (2017 Amendment) further 
provides that “[i]f the people’s court determines that the enforcement of the 
arbitral award is against social and public interest, it shall rule against en-
forcement”. Chinese courts will not review the merits of an award while con-
sidering an application for setting aside a foreign-related award, except for the 
social and public interest consideration which can be substantive in nature.

b.	 Recognition and Enforcement of Arbitral Awards

Domestic Awards

25.  Pursuant to Article 63 of the Arbitration Law, making reference to Ar-
ticle 213 of the Civil Procedure Law17, the grounds for refusal to enforce do-
mestic awards are:
(1)	The parties have neither included an arbitration clause in their contract 

nor subsequently reached a written arbitration agreement;
(2)	The matters arbitrated are outside the scope of the agreement or are be-

yond the authority of the arbitration institution;
(3)	The composition of the arbitral tribunal or the arbitral procedure has vio-

lated the statutory procedure;
(4)	The evidence for rendering the award is forged;
(5)	The opposing party withholds any evidence from the arbitration institu-

tion, which suffices to affect the impartiality of the award; or
(6)	When arbitrating the case, any arbitrator commits embezzlement, accepts 

bribes, practices favouritism for personal gains, or renders the award by 
perverting the law.

26.  Article 237 of the Civil Procedure Law (2017 Amendment) further pro-
vides that ’[i]f the people’s court determines that the enforcement of the arbi-
tral award is against social and public interest, it shall rule against enforcement’.
27.  In order to clarify the vagueness in the provisions of the law and to en-
hance consistent application in judicial practice, the SPC Provisions on the 
Handling of Cases of Enforcement (2018) provides detailed clarifications and 
guidance on the application of grounds (2), (3), (4) and (5) above listed in the 
Civil Procedure Law.

17	 The corresponding provision now is Art. 237 of the Civil Procedure Law revised in 2017.
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28.  Article 13 of the SPC Provisions on the Handling of Cases of Enforce-
ment (2018) listed four circumstances which belong to the ground of “the 
matters arbitrated are outside the scope of the agreement or are beyond the 
authority of the arbitration institution” under Article 237(2)(2) of the Civil 
Procedure Law (2017 Amendment), namely:
a.	 The matters decided exceed the scope of the arbitration agreement;
b.	 The matters decided are non-arbitrable according to the statutory provi-

sions or the arbitration rules selected by the parties;
c.	 The matters decided exceed the scope of the party’s request for arbitra-

tion; or
d.	 The arbitration institution is not the one designated in the arbitration 

agreement.
29.  Article 14 of the SPC Provisions on the Handling of Cases of Enforce-
ment (2018) has further clarified the ground of “the composition of the arbi-
tral tribunal or the arbitral procedure has violated the statutory procedure” 
under Article  237(2)(3) of the Civil Procedure Law (2017 Amendment) as 
follows: (a) the arbitration procedure has violated the statutory procedure 
in the Arbitration Law or the arbitration rules selected by the parties, or (b) 
the parties’ special agreement with respect to the arbitration procedure may 
influence the impartiality of the arbitral awards.
30. Article 15 of the SPC Provisions on the Handling of Cases of Enforce-
ment (2018) has further clarified the ground of “the evidence for rendering 
the award is forged” under Article 237(2)(4) of the Civil Procedure Law (2017 
Amendment) as follows:
a.	 The evidence has been accepted in the arbitral award;
b.	 The evidence belongs to the main evidence in determining the basic facts 

of the case; and
c.	 The evidence is found to be formed or obtained through fabrication, al-

teration, provision of false proof or other illegal means, and is against the 
objectivity, relativity and legality requirement with respect to evidence.

31.  Article 16 of the SPC Provisions on the Handling of Cases of Enforce-
ment (2018) has further clarified the ground of “the opposing party withholds 
any evidence to the arbitration institution, which suffices to affect the impar-
tiality of the award” under Article 237(2)(5) of the Civil Procedure Law (2017 
Amendment), namely:
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a.	 The evidence belongs to the main evidence in determining the basic facts 
of the case;

b.	 The evidence is in the sole control of the opposing party, but is not pro-
vided to the arbitral tribunal; and

c.	 Through the process of arbitration, a party becomes aware of the exis-
tence of such evidence, and requests the opposing party to present or 
requests the arbitral tribunal to order it to present such evidence, but the 
opposing party refuses to present or submit such evidence without justi-
fied reasons.

However, if one party withholds the evidence in its own control during the 
arbitration proceeding, and then applies for non-enforcement of the arbitral 
award after the award is rendered on the basis that the evidence it withholds 
is sufficient to influence the impartiality of the award, the people’s court shall 
not support such application. This provision is also consistent with the good 
faith principle in the conduct of arbitration.
32.  With respect to the ground of “When arbitrating the case, any arbitrator 
commits embezzlement, accepts bribes, practices favouritism for personal 
gains, or renders the award by perverting the law” as described in Arti-
cle 58 (1)(6) of the Arbitration Law and Article 237 (2)(6) of the Civil Proce-
dure Law, Article 18 of the SPC Provisions on Judicial Review clarifies that 
it refers to “an act determined in an effective criminal legal instrument or a 
disciplinary action decision”.

Foreign-related Awards

33.  Article  71 of the Arbitration Law stipulates grounds for resisting en-
forcement of foreign-related awards, making reference to Article 258(1) of 
the Civil Procedure Law18, which are identical to those for setting aside such 
awards:
(1)	there is no arbitration clause in the parties’ contract and no subsequent 

written arbitration agreement between them;
(2)	the party against which the application for enforcement is made was not 

given notice of the appointment of an arbitrator or of the initiation of the 
arbitration proceedings or was unable to present its case due to causes 
beyond its responsibility;

18	 The corresponding provision now is Art. 274 (1) of the Civil Procedure Law revised in 2017.
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(3)	the formation of the arbitral tribunal or the arbitration procedure was not 
in conformity with the rules of arbitration; or

(4)	matters decided in the award exceed the scope of the arbitration agree-
ment or are beyond the authority of the arbitration institution.

34.  Article  271(2) of the Civil Procedure Law (2017 Amendment) further 
provides that “[i]f the people’s court determines that the enforcement of the 
arbitral award is against social and public interest, it shall rule against en-
forcement”. Similar to the setting aside procedure, Chinese courts will not re-
view the merits of an award while considering an application for enforcement 
of a foreign-related award, except for the public policy consideration which 
can be substantive in nature.

Foreign Awards

35.  The legal basis for the recognition and enforcement of foreign awards 
in China is international treaties to which China has acceded or the princi-
ple of reciprocity.19 The principle of reciprocity has never been invoked so 
far for the recognition and enforcement of foreign awards. The relevant in-
ternational treaties include (i) bilateral treaties on civil and commercial ju-
dicial assistance20; and (ii) multilateral international conventions that China 
has acceded to with respect to the recognition and enforcement of foreign 
awards. With the widespread adoption of the New York Convention, most of 
the bilateral treaties on judicial assistance provide that the recognition and 
enforcement of arbitral awards made in the other country should make refer-
ence to the New York Convention. The New York Convention is the principal 
international treaty applicable for this purpose in China. China decided to 
ratify the New York Convention on 2  December  1986 at the 18th Session 
of the 6th NPC Standing Committee, and it came into effect in China on 
22 April 1987. On 10 April 1987, the SPC issued the Notice of the SPC on 
the Implementation of the New York Convention, which has the effect of im-
plementing legislation and provides the basis for the implementation of the 
New York Convention in China. The notice also declares that China makes 

19	 Article 176 of the Civil Procedure Law (2017 Amendment).
20	 China has signed bilateral civil and commercial judicial assistance treaties with more than 30 countries, 

such as Belgium, France, Bulgaria, Egypt, Hungary and Korea.
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the reciprocity reservation21 and commercial reservation22 pursuant to Arti-
cle I(3) of the Convention.
36.  By virtue of Article 21 of the SPC Provisions on Judicial Review, “the pro-
visions on judicial review of foreign-related arbitration shall apply, mutatis 
mutandis, to a case of an application for recognition of the effect of an arbi-
tration agreement involving the Hong Kong Special Administrative Region, 
the Macao Special Administrative Region or Taiwan region, or for enforce-
ment or revocation of an arbitral award involving the Hong Kong Special 
Administrative Region, the Macao Special Administrative Region or Taiwan 
region rendered by a Chinese mainland-based arbitral institution, accepted 
by a people’s court”.

II.	 Recent Trends and Decisions by the SPC
In terms of judicial practice, the SPC takes a more arbitration-friendly at-
titude, and generally takes a prudent approach in the interpretation of the 
grounds for setting aside and the non-enforcement of awards, in order to 
support the development of arbitration in China. The SPC has also made sev-
eral clarifications in light of the new matters developed in practice but not 
addressed in the laws and previous interpretations. Here are the highlights of 
a few recent developments from the SPC:

A.	 Liberal Interpretation of “Foreign-related Civil Relationship” in a 
Free-trade Zone Case

37.  Under PRC laws, domestic parties cannot submit their “non-foreign-el-
ement” disputes to overseas arbitration institutions or ad hoc arbitration 
outside China, and such arbitration agreement are considered invalid. Ar-
ticle 128 of the PRC Contract Law provides that “parties to a foreign related 
contract may apply to a Chinese arbitration institution or another arbitra-
tion institution for arbitration (emphasis added)”. Article 271 of the PRC Civil 
Procedural Law also provides that “where disputes arising from economic, 
trade, transport or maritime activities involve foreign parties, if the parties 

21	 With the reciprocity reservation, China will apply the New York Convention only to the recognition and 
enforcement of awards made in the territory of another contracting state.

22	 With the commercial reservation, China will apply the New York Convention only to differences arising 
out of legal relationships, whether contractual or not, which are deemed commercial under the national 
law of the state making such declaration.
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have included an arbitration clause in their contract or subsequently reach a 
written arbitration agreement that provides that such disputes shall be sub-
mitted for arbitration to an arbitration institution of the PRC for foreign-re-
lated disputes or to another arbitration institution, no party may institute an 
action in a people’s court (emphasis added).” Although the above provisions 
do not expressly prohibit it, the SPC has clarified in prior decisions that do-
mestic parties cannot submit contractual disputes without foreign elements 
to overseas arbitration institutions or ad hoc arbitration outside China.
38.  In the case of Jiangsu Aerospace Wanyuan Wind Power, the SPC held that
”[…] the parties prepared, in the Trade Agreement, an arbitration clause stipu-
lating that related disputes could be submitted to the International Chamber 
of Commerce in Beijing for arbitration. The two parties who entered into the 
Trade Agreement are legal persons of China, the subject-matter was in China, 
and the agreement was entered into and was to be performed in China. There 
are no elements constituting a foreign-related civil relationship. The agree-
ment is not a type of foreign-related contract.
As the jurisdiction of arbitration is a power conferred by law and the Chinese  
law does not provide that parties may submit their disputes without for
eign-related elements to overseas arbitration institutions or ad hoc arbitra-
tion outside the territory of China, there was no legal basis for the parties in 
this case to agree to submit related disputes to the International Chamber of 
Commerce for arbitration. [We] agree with your court’s review opinion deter-
mining that the arbitration agreement is invalid.”23

39.  In the case of Chaolai Xinsheng, the SPC further confirmed its position 
on this matter and ruled that:
”According to Article 271 of the Civil Procedure Law of the PRC and the sec
ond paragraph of Article 128 of the Contract Law of the People’s Republic of 
China, the Chinese law does not authorise the parties to submit disputes with
out foreign elements to overseas arbitration institutions or ad hoc arbitration 
outside the territory of China. The arbitration clause under which the parties 
agree to submit their disputes to the Korean Commercial Arbitration Court 
is invalid, and such defects cannot be corrected by the parties’ failure to raise 

23	 Reply of the SPC to the Request for Instructions on a Case of an Application for the Determination of the 
Validity of an Arbitration Agreement between Jiangsu Aerospace Wanyuan Wind Power Equipment Man-
ufacturing Co., Ltd. and LM Wind Energy Blade Products (Tianjin) Co., Ltd., (2015) Min Shen Zi No. 2887, 
issued on 31  August 2012 (《最高人民法院关于江苏航天万源风电设备制造有限公司与艾尔姆
风能叶片制品（天津）有限公司 申请确认仲裁协议效力纠纷一案的请示的复函》, (2015)民
申字第2887号).
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jurisdictional objections in the arbitration proceedings. Accordingly, the arbi-
tral tribunal does not have jurisdiction over the dispute in this case.”
The SPC, therefore, refused to recognise and enforce the arbitral award in 
accordance with Article 5, paragraph 1 (a) of the New York Convention.24

40.  In October 2015, the SPC took a liberal interpretation of the term “for-
eign-related civil relationship”, for a case took place in a Free Trade Zone 
(”FTZ”). In the case Siemens v. Golden Landmark, the SPC enforced an arbitral 
award rendered by the Singapore International Arbitration Centre (”SIAC”) 
concerning a dispute that would otherwise have been considered “domestic”. 
In the Reply, the SPC pointed out, inter alia, some circumstances that distin-
guished this case from typical “domestic” cases: the case took place in a FTZ, 
the two companies were wholly foreign-owned subsidiaries (”WOFEs”) and 
had participated in the entire arbitration proceeding, and Golden Landmark 
had partially performed its obligations under the arbitral award. Therefore, 
the SPC relied on the “other circumstances” criterion in item 5 of Article 1 of 
the SPC Interpretations On Choice of Law (2013) to decide that there was a 
“foreign-related civil relationship”. In the Reply, the SPC stated explicitly that 
the new interpretation was, inter alia, “in order to implement requirements of 
the Several Opinions of the Supreme People’s Court Concerning Judicial Ser-
vices and Safeguards Provided by the People’s Courts for the ’Belt and Road’ 
Construction issued in 2015, and follow the spirit of supporting ’the pioneering 
trial implementation of rule-of-law construction in free trade zones’”.25

41.  Subsequently, the SPC issued the Opinions of the SPC on Providing Ju-
dicial Safeguard to the Construction of Free Trade Zones (promulgated on 
30 December 2016, hereinafter referred to as “SPC Opinions on FTZ”), para-
graph 9 of which provides that “[w]here wholly foreign-owned enterprises 
registered in pilot free trade zones mutually agree to submit a commercial 
dispute to arbitration outside the territory [of China], the relevant arbitra-
tion agreement shall not be considered invalid merely on the ground that 

24	 Reply of the SPC to the Request for Instruction on the Beijing Chaolai Xinsheng Sport and Leisure Ltd. 
Corporation’s Application to Recognize the Arbitral Award No. 12113-0011 and No. 12112-0012 by the 
Korea Commercial Arbitration Board, [2013] Min Si Ta Zi No. 64, issued on 18 December 2013 (最高人
民法院关于北京朝来新生体育休闲有限公司申请承认大韩商事 仲裁院作出的第 12113-0011 
号、第 12112-0012 号仲裁裁决案件请示的 复函, [2013]民四他字第64号.

25	 Reply of the SPC to the Request for Instructions on the Application of Siemens International Trading 
(Shanghai) Co. Ltd. for Recognition and Enforcement of a Foreign Arbitral Award, (2015) Min Si Ta Zi 
No. 5, issued on 10 October 2015 (最高人民法院关于西门子国际贸易(上海)有限公司申请承认与
执行外国仲裁裁决一案的请示的复函, (2015) 民四他字第5号。).
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the dispute does not involve foreign elements”. It further states that “where 
one party or both parties are FIEs registered in FTZ, and the parties agree 
to submit their commercial disputes to to arbitration outside the territory 
[of China], if one party submits the dispute to arbitration outside China, and 
after the award is rendered, subsequently requests to refuse the recognition 
and enforcement of the award on the basis that the arbitration agreement is 
invalid, the People’s Court shall not support such request; If the other party 
did not raise any objection to the validity of the arbitration agreement during 
the arbitral proceeding, and after the award is rendered, requests to refuse 
the recognition and enforcement of the arbitral award on the basis that the 
arbitration agreement is invalid because there is no foreign element, the Peo-
ple’s Court shall not support such request.”
42.  The SPC Opinions on FTZ also extended the Reporting System to the 
cases involving FTZ. According to paragraph 9 of the SPC Opinions on FTZ, 
when the People’s Court considers that the arbitration agreement is invalid, 
it shall report to the higher people’s court for its review. If the higher people’s 
court agrees with the lower court’s opinion (on the invalidity of the arbitra-
tion agreement), it shall report to the SPC and make a decision according to 
the SPC’s reply.

B.	 Faked Arbitration: Application for Non-enforcement by Non-Parties

43.  In recent years, many arbitration institutions have allowed the arbitral 
tribunal to record the parties’ settlement agreement in the form of a consent 
award, which allows a party to enforce the consent award before the court in 
case the other party fails to honour the settlement agreement. However, some 
parties take advantage of this practice to initiate a faked arbitration, based on 
a fabricated contractual relationship (for instance, by creating a false debt), 
with the aim of harming the rights and interests of third parties. By way of 
recording their settlement agreement in the form of a consent award, they 
can make an application to enforce the consent award before the court, which 
causes damage to the rights and interests of the non-party.
44.  With an aim to crack down on such faked arbitrations, the SPC Provi-
sions on the Handling of Cases of Enforcement (2018) introduced a proce-
dure by which a non-party is entitled to apply for refusal to recognise and 
enforce an arbitral award (Articles 9 and 18).
45.  Article 9 of the SPC Provisions on the Handling of Cases of Enforcement 
(2018) sets out the procedural requirement for the non-party application for 
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non-enforcement. Specifically, “when a non-party to the arbitration makes an 
application for the non-enforcement of an arbitral award or a consent award 
to the People’s Court, it shall submit an application and evidence to support 
its requests, and meet the following criteria:
(1)	To provide evidence to prove that the parties to the arbitration have ap-

plied for the arbitration in bad faith or conducted a faked arbitration, 
which caused damage to its legitimate rights;

(2)	The execution on the subject matter involved in the legitimate rights 
claimed by the non-party has not yet been completed; and

(3)	The application shall be made within 30 days from the date on which the 
non-party knows or should have known that the People’s Court has taken 
enforcement measures against the subject matter”.

46.  Article 18 of the SPC Provisions on the Handling of Cases of Enforce-
ment (2018) sets out the substantive requirement for the non-party appli-
cation for non-enforcement: “when a non-party to the arbitration makes an 
application for the non-enforcement of an arbitral award or a consent award 
pursuant to Article 9, and meet the following conditions, the People’s Court 
shall support such application:
(1)	The non-party is the subject of the rights or interests;
(2)	The non-party’s claimed rights or interests are legitimate and real;
(3)	The parties to arbitration have faked a legal relationship and made up the 

facts of the case; and
(4)	The main text in the arbitral award contains errors, or the result section 

that deals with the rights and obligations of the parties to the consent 
award contains errors, or the whole consent award is wrong, and causes 
damage to the legitimate rights and interests of the non-party”.

47.  The above provisions are widely applied in 2018. A review of the Wolters 
Kluwer Law Database found that by the end of 2018, among the 2,124 cases 
invoking the SPC Provisions on the Handling of Cases of Enforcement as the 
ground for a specific ruling, Article 9 has been cited in 563 cases.26

48.  The creation of the above procedure reflects the SPC’s reaction to the 
increasing occurrence of faked arbitration, in order to protect the rights 
and legitimate interests of third parties to the arbitration. However, further 
clarifications are needed to define and limit the scope of “non-parties”, and 

26	 Wang XUEHUA, Liu JING & Xing YUAN, “Annual Review on Commercial Arbitration in China (2019)”.
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to avoid the obstruction of enforcement in judicial practice by improper 
“non-parties”.27

C.	 Pre-dispute Arbitration

49.  In recent years, particularly with respect to disputes arising out of in-
ternet finance business, parties have begun to request the arbitral tribunal 
to confirm the contents of their contract and issue an arbitral award or a 
consent award in accordance with a settlement agreement at the time of ex-
ecuting or performing a contract, before any “dispute” arises with respect to 
the performance of the contract. Subsequently, if one of the parties does not 
perform the contract, the other party can seek enforcement immediately of 
what has not been performed according to the arbitral award. This practice 
has been allowed by some arbitration institutions, and is sometimes referred 
to as “pre-dispute arbitration”.
50.  Since the P2P business crisis in 2018, there has been an increasing num-
ber of cases when parties request the court to recognise and enforce arbitral 
awards or consent awards rendered in “pre-dispute arbitration” by arbitration 
institutions. Courts in different regions have adopted different approaches 
with respect to the enforcement of such pre-dispute arbitration awards. Some 
of the “pre-dispute arbitration” awards were enforced by the courts, while 
others were rendered unenforceable by the courts on various grounds, such 
as (i) the amount subject to enforcement and the calculation thereof were un-
clear, (ii) the subject of the rights and obligations was unclear, (iii) the compo-
sition of the arbitration tribunal or the arbitration procedure was in violation 
of the statutory provisions, and (iv) that the arbitral award violated the public 
interest.28

51.  In light of the inconsistencies in judicial practice, on 28 May 2018, SPC 
issued the Reply of the Supreme People’s Court to the Application of Laws to 
Case Filing and Enforcement of “Pre-dispute Arbitration” Awards or Conci-
liation Statements Rendered by Arbitration Institutions (hereinafter referred 
to as the “SPC Reply on Pre-dispute Arbitration”), which came into force on 
12 June 2018, in order to clarify issues regarding the application of law on the 
case filings and enforcement of “pre-dispute arbitration” awards or consent 
awards.

27	 Ibid.
28	 Ibid.
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52.  The SPC Reply on Pre-Dispute Arbitration has expressly denied the le-
gitimacy of “pre-dispute arbitration”. According to Article 2 of the Arbitra-
tion Law, “an arbitration institution may arbitrate contractual disputes and 
other property rights disputes that have already occurred between the par-
ties (emphasis added)”. Therefore, the SPC holds that if a party applies for 
enforcement of an arbitral award or a consent award made by an arbitration 
institution prior to the existence of a dispute, the people’s court shall not ac-
cept such applications for enforcement. Where the application had already 
been accepted before the Reply was issued, the relevant people’s court shall 
dismiss these proceedings.
53.  Furthermore, “pre-dispute arbitration” allows an arbitration institute to 
render an arbitral award or a consent award in accordance with the concil-
iation or settlement agreement signed by the parties before the occurrence 
of the dispute rather than requiring the arbitral tribunal to hear the dispute 
or conduct the mediation in accordance with the procedures prescribed in 
the Arbitration Law; and thus the basic procedural rights of the parties con-
cerned are not guaranteed, such as the right to challenge an arbitrator, to pro-
vide evidence or to defence. Therefore, the SPC considers that “pre-dispute 
arbitration” falls under the circumstance that “the composition of the arbitra-
tion tribunal or the arbitration procedure violates the procedure prescribed by 
the law” set out in Article 237(2)(3) of the Civil Procedure Law and holds that 
the people’s courts must dismiss such applications on this ground.

III.	 Perspectives
A.	 The Guiding Cases

54.  Although China is a civil law jurisdiction, jurisprudence plays an increas-
ingly important role in judicial practice.
55.  In 2010, the Supreme People’s Court promulgated the Provisions of the 
Supreme People’s Court Concerning Work on Case Guidance, Article  7 of 
which provides that “[p]eople’s courts at all levels should refer to the Guid-
ing Cases issued by the Supreme People’s Court when adjudicating similar 
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cases.”29 The use of the word “refer to” (参照) appears to indicate a lesser de-
gree of authority than that of a legally binding precedent.30

56.  Under China’s four-levels and two instances trial system, which only al-
lows one appeal to a court of higher ranking, there appears to be a gap of 
formal legal control over lower courts by provincial high courts and the SPC. 
Guiding cases are said to “fill this gap, promote centralisation of the judiciary 
and strengthen the position of the SPC.”31 The Guiding Cases Office of the 
SPC is responsible for the selection, examination and reporting of guiding 
cases. Guiding cases are adopted by the SPC Adjudication Committee and 
are then published in the Gazette of the SPC, on the website of the Court, as 
well as in the People’s Court Daily.
57.  There appears to be some ambiguity as to the scope of authority of the 
guiding cases. According to one commentary, the SPC’s reluctance to take 
an unambiguous stance on the scope of authority of guiding cases is due to 
(i) the expectation of cultural conservatism, which may see a clearly binding 
authority of guiding cases as an indication of “Americanisation” of Chinese 
law, and (ii) the SPC’s concern to avoid appearing as though it is attempting 
to surpass the NPC’s law-making power.32

58. While the introduction of the Guiding Cases has sparked interest as to 
whether case law will become a binding source of law in China, the majority 
view among legal scholars is that Guiding Cases are not legally binding on 
lower courts, as the Chinese judiciary cannot make the law and judgments 
are not the law.33 However, “this does not exclude the possibility that guiding 
cases are factually binding on lower courts, i.e., court decisions will be over-
turned by a higher level court if decisions do not properly take into account 

29	 《最高人民法院关于案例指导工作的规定》 (Provisions of the Supreme People’s Court Concern-
ing Work on Case Guidance), passed by the Adjudication Committee of the Supreme People’s Court on 
15 November 2010, issued on and effective as of 26 November 2010.

30	 Björn AHL, “Retaining Judicial Professionalism: The New Case Guiding Mechanism of the Supreme Peo-
ple’s Court”, the China Quarterly (2014), vol. 217, p. 121-139.

31	 Ibid.
32	 See, Ibid.
33	 Vai Io LO, “Towards the Rule of Law: Judicial Lawmaking in China”, 28 Bond Law Review 149 (2016), p. 155; 

Guilherme Rizzo AMARAL, Partner at Souto, Correa, Cesa, Lummertz & Amaral Advogados, “China’s 
Guiding Cases System and Its Potential Impact on Arbitration”, 15 March 2018, the China Guiding Cases 
Project, Stanford Law School, Commentary No. 22, available at https://cgc.law.stanford.edu/commentar-
ies/22-guilherme-amaral/ (last accessed 29 May 2019).
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guiding cases”.34 According to Judge Guo Feng, Deputy Director of the Re-
search Office of the SPC, Guiding Cases “are of authoritative, normative, ex-
emplary, and uniformly applicable nature. They are de facto binding”.35

59.  It has been reported that “Guiding Cases have been applied as sources 
of substantive rules in a number of arbitral proceedings”.36 It remains to been 
seen what impact Guiding Cases may have on arbitrators’ decision making 
when arbitrating in China or when Chinese law is applicable to the merits of 
a dispute.

B.	 The Establishment of the Belt and Road International Commercial 
Dispute Resolution Mechanism

60.  In October 2013, China’s President Xi Jinping introduced an initiative to 
develop two major trade routes connecting Europe, Africa and the Asia-Pa-
cific: the Silk Road Economic Belt, an overland trade route that broadly traces 
China’s historic Silk Road through central and west Asia and Europe (the 
“Belt”); and the 21st Century Maritime Silk Road, a maritime trade route run-
ning through Southeast Asia, Oceania and North Africa (the “Road”) (jointly 
referred to as “One Belt One Road” or “Belt and Road Initiative”).
61. China’s ambitious Belt and Road Initiative has the potential to reshape 
the global socio-economic landscape. One core feature of One Belt One Road 
is the emphasis on the rule of law featuring stability, fairness, transparency 
and predictability, including efforts to develop an effective dispute resolution 
mechanism which suits the needs of Belt and Road projects.
62.  On 23 January 2018, the General Office of the Communist Party Central 
Committee and the General Office of the State Council of the PRC issued a 
document entitled “Opinion Concerning the Establishment of the Belt and 
Road International Commercial Dispute Resolution Mechanism and Insti-
tutions” (hereinafter referred to as “the Opinion”), which states that “the Su-
preme People’s Court of PRC will establish the China International Commer-
cial Court [CICC], lead to establish a committee consisting of international 
commercial experts, support the resolution of commercial disputes arising in 

34	 Björn AHL, “Retaining Judicial Professionalism: The New Case Guiding Mechanism of the Supreme Peo-
ple’s Court”, p. 121-139.

35	 Judge Guo FENG, “The Compilation and Application of China’s Guiding Cases”, 27 January 2017, https://
cgc.law.stanford.edu/commentaries/18-guo-feng/ (last accessed 29 May 2019).

36	 Mark JIA, “Chinese Common Law? Guiding Cases and Judicial Reform, 129 Harvard Law Review 2213 
(2016), p. 2226.



Rechtsleer/Aufsätze
Kun Fan

610

Wolters Kluwer� b-Arbitra 2019/2

the course of the Belt and Road through mediation and arbitration etc., pro-
mote the establishment of efficient and diversified dispute resolution mech-
anisms, which integrate litigation, mediation and arbitration, create a conve-
nient, expeditious and low-cost ’ one-stop’ centre for dispute resolution, and 
provide high-quality and efficient legal services for parties from the Belt and 
Road participating countries.”37

63.  Two international commercial courts are established in accordance with 
this Opinion – the First China International Commercial Court in Shenzhen  
Municipality, Guangdong Province and the Second China International 
Commercial Court in Xi’an Municipality, Shaanxi Province – to address 
cross-border commercial disputes, under the coordination and supervision 
of the Fourth Civil Division of the Supreme People’s Court.38

64.  On 25 June 2018, the “Provisions of the Supreme People’s Court on Sev-
eral Issues Regarding the Establishment of the International Commercial 
Court” (《最高人民法院关于设立国际商事法庭若干问题的规定》herein-
after referred to as “the SPC Provisions on CICC”) was adopted and became 
effective from 1 July 2018. Article 2 of the SPC Provisions on CICC (2018) 
provides the scope of jurisdiction of the CICC, which includes, among other 
things, “cases involving applications for preservation measures in arbitra-
tion, for setting aside or enforcement of international commercial arbitration 
awards according to Article 14 of these Provisions.”
65.  Article 14 of the SPC Provisions on CICC (2018) provides that parties 
who agree to submit their dispute to arbitration by one of the international 
commercial arbitration institutions under Article 11(1) of the Provisions may 
apply to the CICC for a ruling on the preservation of property, evidence or 
conduct before or after the arbitration proceeding commences. Where a party 
makes an application to the International Commercial Court for setting aside 
or enforcement of an arbitral award rendered by an international commercial 
arbitration institution under Article  11 paragraph 1 of the Provisions, the 
International Commercial Court shall review the application in accordance 
with provisions of the Civil Procedure Law and other related legal provisions.
66.  Article  11 of the SPC Provisions on CICC (2018) confirms that the 
CICC supports a multiple mechanism for dispute resolution with mediation, 

37	 China International Commercial Court, Opinion Concerning the Establishment of the Belt and Road In-
ternational Commercial Dispute Resolution Mechanism and Institutions, available at http://cicc.court.gov.
cn/html/1/218/149/192/602.html (last accessed on 28 February 2019).

38	 Ibid.
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arbitration, and litigation, aiming at “creating a ’one-stop’ international com-
mercial dispute resolution mechanism”; to this end, the SPC will set up an 
expert committee on international commercial issues and select qualified in-
ternational commercial arbitration institutions.39

67.  On 5 December 2018, SPC officially issued three documents, namely, the 
Notice of the General Office of the Supreme People’s Court on the Determina-
tion of the First Batch of International Commercial Arbitration and Media-
tion Institutions Included in the “One-stop” Mechanism for the Diversified Re-
solution of International Commercial Disputes (《最高人民法院办公厅关于
确定首批纳入”一站式”国际商事纠纷多元化解决机制的国际商事仲裁
及调解机构的通知》, hereinafter referred to as the “Notice on the Determi-
nation of Arbitration and Mediation Institutions”), the Rules of the Supreme 
People’s Court for the Procedure of International Commercial Courts (Trial) 
(《最高人民法院国际商事法庭程序规则（试行）》, hereinafter referred 
to as the “Procedure Rules”) and the Work Rules of the International Com-
mercial Expert Committee of the Supreme People’s Court (Trial) (《最高人
民法院国际商事专家委员会工作规则（试行）》, hereinafter referred to as 
the “Work Rules”).
68.  According to the Notice on the Determination of Arbitration and Me-
diation Institutions, the first group of arbitration institutions includes the 
China International Economic and Trade Arbitration Commission, Shanghai 
International Economic and Trade Arbitration Commission, Shenzhen Court 
of International Arbitration, Beijing Arbitration Commission, and the China 
Maritime Arbitration Commission. In respect of the international commer-
cial cases accepted by an arbitration institution that is included in the Mecha-
nism, the parties may, in accordance with the SPC Provisions on CICC (2018) 
and the Procedural Rules (2018), either before application for arbitration or 
after the commencement of the arbitral proceedings, apply to the Interna-
tional Commercial Court for preservation of evidence, assets or acts. After 
the arbitral award is rendered, an application may be made to the Interna-
tional Commercial Court for setting aside or enforcing the arbitral award.40

39	 CICC, Provisions of the Supreme People’s Court on Several Issues Regarding the Establishment of the 
International Commercial Court, available at http://cicc.court.gov.cn/html/1/218/149/192/810.html (last 
accessed on 28 February 2019).

40	 CICC, Notice of the Supreme People’s Court on Inclusion of the First Group of International Commercial 
Arbitration and Mediation Institutions in the “One-stop” Diversified International Commercial Dispute 
Resolution Mechanism, available at http://cicc.court.gov.cn/html/1//218/149/192/1124.html (last ac-
cessed on 28 February 2019).
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69.  Chapter 7 of the Procedural Rules confirms the support for dispute reso-
lution by arbitration. Article 34 provides that “where a party applies for pres-
ervation in accordance with Article  14(1) of the SPC Provisions on CICC 
(2018) in an international commercial case in which the amount in dispute 
exceeds 300,000,000 Chinese Yuan or significant influence otherwise exists, 
the international commercial arbitration institution shall submit the appli-
cation to the China International Commercial Court in accordance with the 
Civil Procedure Law, Arbitration Law of the People’s Republic of China and 
other laws. Article 35 provides that “where a party, in accordance with Arti-
cle 14(2) of the SPC Provisions on CICC (2018), applies to the China Inter-
national Commercial Court for setting aside or enforcement of an arbitra-
tion award made by an international commercial arbitration institution in 
an international commercial case in which the amount in dispute exceeds 
300,000,000 Chinese Yuan or significant influence otherwise exists, the party 
shall submit an application letter, accompanied with the original arbitration 
award or mediation document.”
70.  The establishment of CICC follows an interesting development world-
wide: the emergence of “international” commercial courts created within a 
domestic legal system, to resolve cross-border commercial matters, using 
English as the default language of proceedings. Prominent examples are the 
Singapore International Commercial Court, the Dubai International Financial  
Centre Courts, the Qatar International Court and Dispute Resolution Centre, 
and the Abu Dhabi Global Market Courts. In the meantime, the CICC also 
maintains an innovative feature to reflect China’s own characteristics, by ex-
ploring the idea of a “one-stop” dispute resolution platform, which integrates 
litigation, mediation and arbitration, in order to provide Chinese and foreign 
parties with just, efficient, convenient, quick, and cost-effective dispute res-
olution services. According to the SPC, the International Commercial Court 
has officially accepted a number of international commercial dispute cases.41 
It will be interesting to observe the role of the CICC as an effective dispute 
resolution mechanism to support the development of the Belt and Road Ini-
tiative in the years to come.

41	 The SPC, “The International Commercial Court of the Supreme People’s Court Has Accepted a Batch of In-
ternational Commercial Dispute Cases”, http://cicc.court.gov.cn/html/1/218/149/192/1150.html, (last ac-
cessed 28 February 2019).
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IV.	 Conclusion
71.  To conclude, the SPC plays an important role in supporting the develop-
ment of arbitration in China. Through implementation of judicial interpreta-
tions and publication of guiding cases, the SPC provides important guidance 
for lower courts on the application of the Arbitration Law, and also fills in-
terpretative gaps not addressed by the Arbitration Law. The series of judicial 
interpretations and documents issued since 2017 marks a major milestone in 
the development of arbitration in China.
72.  In terms of judicial practice, by way of the Report and Approval System, 
the standard of judicial review of arbitration has been harmonised to a great 
extent. The SPC retains the ultimate control for any decisions from the lower 
courts on the invalidity of an arbitration agreement, setting aside or refus-
ing to recognise and enforce a foreign-related or foreign arbitral award, and 
certain domestic awards. This centralised Report and Approval system re-
duces the risk of local protectionism and lower court corruption and bolsters 
the confidence of foreign investors in arbitration in China. The SPC takes an 
arbitration-friendly approach, and generally interprets the grounds for set-
ting aside and the non-enforcement of awards restrictively, in order to sup-
port the development, and enhance the credibility, of arbitration in China.
73.  The establishment of the CICC and the promulgation of related rules 
also illustrates China’s efforts to balance the globalisation and localisation 
of its commercial arbitration practice, or “glocalisation” of arbitration.42 It is 
expected that these reforms will bring China’s arbitration practice more in 
line with transnational standards and make China a more attractive seat of 
arbitration.

42	 See Kun FAN, Arbitration in China: A Legal and Cultural Analysis (Hart Publishing 2013); Kun FAN, 
“Glocalization of Arbitration: Transnational Standards Struggling with Local Norms”, (2013) 18 Harvard 
Negotiation Law Review, p. 175-219; Kun FAN, “Glocalization of International Arbitration – Rethinking 
Tradition: Modernity and East-West Binaries”, (2016) 11 University of Pennsylvania East Asia Law Review 
244.
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Hong Kong Courts:
International Arbitration law in the making

Chiann Bao1

Independent Arbitrator, Arbitration Chambers (Hong Kong)

Summary
The Hong Kong judiciary is an early pioneer in making arbitration law in the Asian 
region. Whilst the Supreme Court in Hong Kong, the Court of Final Appeal, has 
adjudicated a number of arbitration-related cases over the years, it is the Court of 
First Instance, the Arbitration and Construction List judge in particular, that has 
held the pen in establishing Hong Kong’s pro-arbitration jurisprudence. From in-
troducing the choice of remedies principle and setting a precedence for the appli-
cability of such a principle to consistent rulings on the indemnity cost principles, 
such progressive thinking on arbitration law represents the maturity of the Hong 
Kong courts in their approach to arbitration. Such a reputation not only helped 
put Hong Kong on the arbitral map but also influenced other courts faced with 
arbitration-related issues.

I.	 Introduction
1.  The modern era for arbitration in Hong Kong dawned with the enactment 
of the UNCITRAL Model Law on 6 April 1990. As the law interpreters in the 
first Asian jurisdiction to put the UNCITRAL Model Law into operation, the 
Hong Kong courts bore the responsibility to lead the development of arbitra-
tion law in the region. Hong Kong courts have also led the way as an enforc-
ing court on pro-enforcement interpretations of the New York Convention 
and established a template for the model enforcement court. With this long 
and healthy relationship between arbitration and the courts, Hong Kong ar-
bitration jurisprudence has impacted the development of arbitration not only 
within its territory but also well beyond its borders.

1	 The author is grateful to Neil Kaplan CBE QC SBS for sharing his knowledge regarding the Hong Kong 
courts and to Yuri Leite for his editorial assistance. The author is solely responsible for any errors in this 
article.
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2.  This article seeks to define the judicial framework responsible for arbitra-
tion-related matters in Hong Kong, highlighting several recent cases from the 
apex court in Hong Kong and analyse the impact of Hong Kong case law on 
the international arbitration legal system.

II.	 Arbitration in the Hong Kong courts
A.	 Overall Structure of the Hong Kong courts in charge of arbitration

3.  Originating jurisdiction in all arbitration-related matters falls to the Court 
of First Instance of the High Court (“CFI”). In particular, the judge in charge 
of the Construction and Arbitration List (hereinafter, the “List”) handles all 
matters related to arbitration seeking the support of the Hong Kong courts.2 
This specialist List was established in 1998, and the first judge in charge ap-
pointed was David Hunter QC. David Hunter also happened to be designated 
as the first Chairman of the Hong Kong International Arbitration Centre 
when it was established in 1985. The current judge in charge of the List is 
Madam Justice Mimmie Chan, appointed in 2013.
4.  Certain CFI decisions are not subject to appeal, such as decisions in re-
lation to the granting or refusal to grant leave to enforce an emergency ar-
bitrator’s emergency relief3; those to enforce an order or direction made by 
an arbitral tribunal4; decisions resolving challenges to arbitrators5; and those 
pertaining to the arbitral tribunal’s ruling that it has jurisdiction over a dis-
pute.6

5.  Otherwise, parties may seek leave to appeal a CFI decision to the Court of 
Appeal. A further and final appeal is available by way of special leave with the 
Court of Final Appeal. Hong Kong’s Court of Final Appeal replaced the Judi-
cial Committee of the Privy Council in London as Hong Kong’s apex court on 
1 July 1999 when the sovereignty of Hong Kong was returned to the People’s 
Republic of China pursuant to the Sino-British Joint Declaration.7

6. On this apex court in Hong Kong sits the Chief Justice, three perma-
nent judges, and non-permanent judges. There are currently eighteen 

2	 Practice Direction 6.1 of 12 February 2009 (“Construction and Arbitration List”).
3	 Arbitration Ordinance, s 22B(4).
4	 Arbitration Ordinance, s 61(4).
5	 Model Law (2006), art 13(3); given effect by Arbitration Ordinance, s 26(1).
6	 Model Law (2006), art 16(3); given effect by Arbitration Ordinance, s 34(1).
7	 Hong Kong Court of Final Appeal Ordinance (Cap. 484) (“HKCFAO”), s. 49(1).
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non-permanent judges sitting on the Court of Final Appeal.8 Three of these 
non-permanent judges are former Hong Kong judges, while the remaining 
fifteen non-permanent judges hail from other common law jurisdictions and 
include sitting and retired judges from the key common law jurisdictions, 
including England and Wales, Australia and Canada.9

7.  The Chief Justice, the three permanent judges and one non-permanent 
judge comprise a full court which hears all final appeals in Hong Kong. The 
non-permanent judges serve on a rotational basis as scheduled by the Chief 
Justice.
8.  The Court of Final Appeal will hear cases if the Appeal Committee, con-
sisting of the Chief Justice and two (or three) permanent judges, grants a 
party’s application for leave to appeal. Leave may be granted if “the question 
involved in the appeal is one which, by reason of its great general or public im-
portance, or otherwise, ought to be submitted to the Court for decision.”10 Since 
2009, this Appeal Committee has granted leave to appeal for very few cases 
involving international arbitration-related matters.
9.  While the power of final adjudication is vested in the Court of Final Ap-
peal, the power of final interpretation of national law, including the Basic 
Law, is held by the Standing Committee of the National People’s Congress of 
China (“NPCSC”) pursuant to Article 158 of the Basic Law and by the PRC 
Constitution. In particular, Article 19 of the Basic Law of the Hong Kong Spe-
cial Administrative Region of the People’s Republic of China (“Basic Law”) 
expressly provides that the courts of the HKSAR have no jurisdiction over 
acts of state, such as defence and foreign affairs. In this regard, reference to 
the NPCSC has been made once in the context of arbitration in Democratic 

8	 HKCFAO, s. 10: there can be no more than thirty non-permanent judges appointed.
9	 Hong Kong’s Non-Permanent Judges: The Right Honourable The Lord Hoffman, GBS, The Right Hon-

ourable The Lord Millett, GBS, The Honourable Mr. Justice Anthony Murray Gleeson, GBS, The Right 
Honourable The Lord Neuberger of Abbotsbury, GBS, the Right Honourable The Lord Walker of Gest-
ingthorpe, GBS, The Right Honourable The Lord Collins of Mapesbury, The Right Honourable The Lord 
Clarke of Stone-cum-Ebony, The Right Honourable The Lord Phillips of Worth Matravers, The Honour-
able Mr. Justice James Jacob Spigelman, The Honourable Mr. Justice William Montague Charles Gummow, 
The Honourable Mr. Justice Robert French, The Right Honourable Lord Reed, The Right Honourable the 
Baroness Hale of Richmond DBE, The Right Honourable Madam Justice Beverley McLachlin, P.C., C.C., 
C.St.J.

10	 A. Mason, The Hong Kong Court of Final Appeal, MelbJIntLaw, vol 2(1) 2001, citing HKCFAO 1997 (Hong 
Kong) s.22(1)(b), available here: https://law.unimelb.edu.au/__data/assets/pdf_file/0017/1680002/
Mason.pdf (last accessed 20 July 2019).
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Republic of Congo and Others v. FG Hemisphere Associates LLC11 whereby the 
Court of Final Appeal deemed the question of applicable principle regarding 
sovereign immunity to be an issue of foreign affairs and relations with the 
Central Authorities and the Hong Kong Special Administrative Region pur-
suant to Articles 13 and 19 of the Basic Law, and thereby within the jurisdic-
tion of the NPCSC to determine.

B.	 Competence of the Hong Kong Courts

10.  The Court of First Instance plays both a supervisory role as well as an 
enforcement role in relation to arbitration-related matters. Such judiciary 
support is expressly set out in the arbitration law in Hong Kong Arbitration 
Ordinance (Cap. 609) (the “Arbitration Ordinance”).

1)	 The Court’s Supervisory Jurisdiction

11.  In relation to its supervisory jurisdiction, the CFI’s jurisdiction to in-
tervene is limited to matters expressly provided for in the Arbitration Ordi-
nance.12

12.  The CFI’s primary functions in relation to arbitration matters can largely 
be divided into four categories: pre-arbitration jurisdictional matters, eviden-
tiary issues in arbitration, interim relief applications, and arbitrator-related 
issues. Examples of the CFI’s key areas of support are as follows:
a)	 Decide on a request for a challenge of an arbitrator13;
b)	 Terminate an arbitrator’s mandate14;
c)	 Review an arbitral tribunal’s ruling that it has jurisdiction over a dispute 

as a preliminary matter15;
d)	 Decide a dispute if an arbitral tribunal rules that it does not have jurisdic-

tion16;

11	 [2011] HKCFA 43.
12	 Arbitration Ordinance, s. 3(2)(b): “court should interfere in the arbitration of a dispute only as expressly 

provided for in this Ordinance.” Arbitration Ordinance, s. 12 [which adopts Article 5 of the Model Law 
verbatim]: “[i]n matters governed by this Law, no court shall intervene except where so provided in this 
Law.”

13	 Arbitration Ordinance, s. 26(2).
14	 Art. 14 of the Model Law (2006), given effect by Arbitration Ordinance, s. 27.
15	 Art. 16(3) of the Model Law (2006), given effect by Arbitration Ordinance, s. 34(1).
16	 Arbitration Ordinance, s. 34(5).
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e)	 Consider a request for interim relief in support of arbitral proceedings 
which have been or are to be commenced in or outside Hong Kong and 
grant such measure if appropriate before or during arbitral proceedings17;

f )	 Grant leave to enforce emergency relief issued by an emergency arbitra-
tor, whether in or outside of Hong Kong, by an emergency arbitrator un-
der the relevant arbitration rules18;

g)	 Order a person to attend arbitral proceedings to give evidence or to pro-
duce documents or other advice19;

h)	 Upon application of a party to an arbitration, order the direction of in-
spection, photographing, preservation, custody, detention or sale of any 
relevant property by the arbitral tribunal, a party to the arbitral proceed-
ings or an expert or the samples be taken from, observations to be made 
of, or experiments to be conducted on any relevant property20;

i)	 Grant leave to enforce an order or direction made by an arbitral tribunal 
with leave of the court21;

j)	 Extend the time for making an award on the application of any party22;
k)	 Order recovery of arbitrator’s fees upon application of any party23;
l)	 Tax the cost of the arbitral proceedings pursuant to rule 28(2) of Order 62 

of the Rules of the High Court if agreed by the parties that such costs shall 
be taxed by the court24;

m)	Determine the arbitral tribunal’s fees and expenses upon application of a 
party.25

13.  The majority of these responsibilities are derived from the Model Law, 
which serves as the template for the Arbitration Ordinance. Any deviations 
from the Model Law are made with the view to enhance the arbitral system 
in Hong Kong. For example, the Model Law grants the court powers to deter-
mine the number of arbitrators and to make appointments when parties are 

17	 Article 9 of the Model Law, given effect by Arbitration Ordinance, s. 21; Article 17J of the Model Law, given 
effect by Arbitration Ordinance, s. 45.

18	 Arbitration Ordinance, s. 22B.
19	 Article 27 of the Model Law, given effect by Arbitration Ordinance, s. 55.
20	 Arbitration Ordinance, s. 60.
21	 Arbitration Ordinance, s. 61.
22	 Arbitration Ordinance, s. 72.
23	 Arbitration Ordinance, s. 62.
24	 Arbitration Ordinance, s. 75.
25	 Arbitration Ordinance, s. 77.
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unable to agree.26 However, the Ordinance delegates such powers to the Hong 
Kong International Arbitration Centre (“HKIAC”).27

2)	 The Court’s Enforcement Role

14.  The CFI is also responsible for setting aside and enforcing arbitration 
awards.28 The Ordinance establishes several categories of arbitration awards 
and accompanying enforcement regimes, including: (1) enforcement pursu-
ant to the Convention on the Recognition and Enforcement of Foreign Arbi-
tral Awards of 1958 (the “New York Convention”); (2) enforcement pursu-
ant to the Arrangement Concerning Mutual Enforcement of Arbitral Awards 
between the Mainland and the Hong Kong Special Administrative Region; 
(3) enforcement pursuant to the Arrangement Concerning Reciprocal Rec-
ognition and Enforcement of Arbitral Awards between Hong Kong Special 
Administrative Region and the Macao Special Administrative Region; and 
(4) awards that are made in Hong Kong or in states or territories which are 
not New York Convention states, the Mainland or Macao; and (5) awards 
enforced by common law, by way of an enforcement of the award by action.
15.  Hong Kong courts are obligated to enforce awards (subject to limited 
exceptions) made in over 160 states around the world which are signatories 
to the New York Convention.29 The application of the New York Convention 
to Hong Kong is established by its territorial status as a special administrative 
region of the People’s Republic of China.30

16.  Hong Kong has also entered into arrangements on the mutual enforce-
ment of awards with mainland China and Macao. As such, Hong Kong courts 
are also bound to enforce arbitral awards made by recognised Mainland ar-
bitral authorities and in Macao. The enforcement regimes under these ar-
rangements are similar to that which is set out pursuant to the New York 
Convention.

26	 Articles 10 and 11 of the Model Law.
27	 Arbitration Ordinance, ss. 23(3) and 24, giving effect to Articles 10 an 11 of the Model Law but granting 

the default appointing authority to the HKIAC instead of the court.
28	 Article 34 of the Model Law, given effect by Arbitration Ordinance, s. 81; Arbitration Ordinance, s. 84 

applies to awards generally; Arbitration Ordinance, s. 87 applies to awards enforced pursuant to the New 
York Convention; Arbitration Ordinance, s. 92 applies to Mainland awards; Arbitration Ordinance, s. 98A 
applies to Macau awards.

29	 Arbitration Ordinance, ss. 87-91.
30	 UNCITRAL, Status of Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New 

York, 1958) (2015).
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III.	 Highlights from the Hong Kong courts
A.	 Courts Attitude Towards International Arbitration

17.  Hong Kong courts consistently take a pro-arbitration stance when ana-
lysing a case involving arbitration. While this has been showcased throughout 
Hong Kong’s arbitral jurisprudence, Madam Justice Mimmie Chan expressly 
set down the principles guiding the CFI’s approach to arbitration in no uncer-
tain terms in KB v S and others.31 In this case, Madam Justice Mimmie Chan 
enumerated the following ten “bedrock principles”:
“1.	 The primary aim of the court is to facilitate the arbitral process and to 

assist with enforcement of arbitral awards.
2.	 Under the Arbitration Ordinance (‘Ordinance’), the court should interfere 

in the arbitration of the dispute only as expressly provided for in the Or-
dinance.

3.	 Subject to the observance of the safeguards that are necessary in the pub-
lic interest, the parties to a dispute should be free to agree on how their 
dispute should be resolved.

4.	 Enforcement of arbitral awards should be ‘almost a matter of administra-
tive procedure’ and the courts should be ‘as mechanistic as possible’ (Re 
PetroChina International (Hong Kong) Corp Ltd [2011] 4 HKLRD 604).

5.	 The courts are prepared to enforce awards except where complaints of 
substance can be made good. The party opposing enforcement has to 
show a real risk of prejudice and that its rights are shown to have been 
violated in a material way (Grand Pacific Holdings Ltd v. Pacific China 
Holdings Ltd [2012] 4 HKLRD 1 (CA)).

6.	 In dealing with applications to set aside an arbitral award, or to refuse en-
forcement of an award, whether on the ground of not having been given 
notice of the arbitral proceedings, inability to present one’s case, or that 
the composition of the tribunal or the arbitral procedure was not in accor-
dance with the parties’ agreement, the court is concerned with the struc-
tural integrity of the arbitration proceedings. In this regard, the conduct 
complained of ‘must be serious, even egregious’, before the court would 
find that there was an error sufficiently serious so as to have undermined 
due process (Grand Pacific Holdings Ltd v. Pacific China Holdings Ltd 
[2012] 4 HKLRD 1 (CA)).

31	 HCCT 13/2015, para. 1.
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7.	 In considering whether or not to refuse the enforcement of the award, 
the court does not look into the merits or at the underlying transaction 
(Xiamen Xingjingdi Group Ltd v. Eton Properties Limited [2009] 4 HKLRD 
353 (CA)).

8.	 Failure to make prompt objection to the Tribunal or the supervisory court 
may constitute estoppel or want of bona fide (Hebei Import & Export Corp 
v. Polytek Engineering Co Ltd (1999) 2 HKCFAR 111).

9.	 Even if sufficient grounds are made out either to refuse enforcement or 
to set aside an arbitral award, the court has a residual discretion and may 
nevertheless enforce the award despite the proven existence of a valid 
ground (Hebei Import & Export Corp v. Polytek Engineering Co Ltd (1999) 
2 HKCFAR 111, 136A-B).

10.	The Court of Final Appeal clearly recognised in Hebei Import & Export 
Corp v. Polytek Engineering Co Ltd that parties to the arbitration have a 
duty of good faith, or to act bona fide (p. 120I and p. 137B of the judge-
ment).”

B.	 Hong Kong Court Decisions: Highlights

18.  This section highlights several important legal issues arising from the 
Hong Kong courts which showcase Hong Kong’s influence on arbitration.

1)	 Choice of Remedies Principle

19.  Astro Nusantara International B.V. and Others v. PT First Media TBK 
is a case that, while relatively simple at its core, captured the attention of 
the international arbitration community largely due to its proximity to the 
Dallah decision, which faced similar legal issues in competing arbitral ju-
risdictions.32 Further, the case reflected the enforcing court’s exercise of its 
discretion pursuant to Article V of the New York Convention. However, the 
legal principles discussed in this case were not novel, at least not for Hong 
Kong. As far back as 1993, the Hong Kong courts grappled with the primary 
legal issue in Paklito Investment Ltd. v. Klockner East Asia Ltd.33

32	 [2018] HKCFA 12; FACV 14/2017 (11 April 2018), Dallah Estate and Tourism Holding Company v. The 
Ministry of Religious Affairs, Government of Pakistan [2010] UKSC 46.

33	 [1993] HKCU 0613; HKMP 2210/1991 (15 January 1993).
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20.  In Paklito, Kaplan J. (as he then was), explained:
“[A] party faced with a Convention award against him has two options. Firstly, 
he can apply to the courts of the country where the award was made to seek 
the setting aside of the award. If the award is set aside then this becomes a 
ground in itself for opposing enforcement under the Convention.
Secondly, the unsuccessful party can decide to take no steps to set aside the 
award but wait until enforcement is sought and attempt to establish a Con-
vention ground of opposition.
….
I, therefore, conclude the defendant’s failure to apply to set aside the award 
is not a factor upon which I should or could rely in relation to the exercise of 
my discretion. The Ordinance gives certain rights to the defendants and these 
rights have been exercised by them. Those rights are not in any way cut down 
because of their failure to challenge the matter in the courts of China.”
21.  Such issues rose to the fore again in this recent case. By way of back-
ground, Astro Nusantara International B.V. (“Astro”) commenced arbitration 
against PT First Media TBK (“First Media”) in Singapore. In doing so, As-
tro sought to join non-signatories (“Additional Parties”) to the arbitration 
and the tribunal rendered a preliminary award joining the Additional Parties. 
First Media objected to the tribunal’s award. Notably, no efforts were made by 
First Media to challenge the tribunal’s jurisdiction in the Singapore courts in 
relation to the Additional Parties pursuant to Article 16(3) of the Model Law 
(incorporated into the Singapore International Arbitration Act). First Media 
continued to participate in the arbitration and the tribunal ultimately ren-
dered several awards in favour of the Additional Parties.
22.  The Additional Parties proceeded to apply to enforce the awards first in 
Singapore and then in Hong Kong. While First Media resisted enforcement 
in the Singapore enforcement action, it did not resist enforcement in Hong 
Kong, on the basis that it did not believe it had any assets in Hong Kong.
23.  As the Singapore enforcement actions were initiated before the Hong 
Kong enforcement action and therefore had an impact on the Hong Kong 
court’s decisions, a brief summary of the Singapore enforcement actions will 
be set out first. At the originating court in Singapore, the High Court found 
that First Media had lost its right to object to the enforcement of an award 
on the grounds of lack of jurisdiction as it had failed to challenge the award 
pursuant to Article 16(3) of the Model Law. Accordingly, the High Court de-
termined that the enforcement orders should not be set aside.
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24.  The Singapore Court of Appeal however found otherwise. It determined 
that Article 16(3) of the Model Law was not intended to be the only remedy 
for an aggrieved party. Rather, the Model Law provides a “choice of remedies,” 
enabling an aggrieved party the choice of a passive remedy or an active rem-
edy. The active remedy would require an aggrieved party to take the initiative 
to seek to set aside an award on jurisdiction in the courts located at the seat 
of arbitration pursuant to Article 16(3) of the Model Law. The passive remedy 
would allow the party to wait until the commencement of any enforcement 
action to then raise its objection to the award as a defence to the application 
to enforce the award. Applying this “choice of remedies” principle, the Singa-
pore Court of Appeal determined that First Media had not waived its right to 
raise the jurisdictional challenge at the enforcement stage by not proactively 
seeking to set aside the award in Singapore. In relation to the issue of the 
tribunal’s jurisdiction vis-à-vis the Additional Parties, the Court of Appeal 
held that as the Additional Parties were not parties to the relevant arbitration 
agreement, the tribunal could not have jurisdiction over these Additional Par-
ties. Thus, the award could not be enforced against these Additional Parties.
25.  The enforcement path in Hong Kong could have been similar to that 
of Singapore. However, First Media, thinking that it had no assets in Hong 
Kong, opted to ignore Astro’s application to enforce the award in Hong Kong 
and therefore failed to file any challenge to the award within the 14-day time 
limit. Judgement was entered in terms of the award in December 2010. When 
the Additional Claimants obtained a garnishee order in relation to a USD 44 
million debt owed to First Media, however, First Media applied for an exten-
sion of time to move to set aside the award (over a year after the claim had 
become time-barred). The Court of First Instance held that no extension of 
time should be granted as the 14-day time limit had long-expired.
26.  The CFI was also faced with the question as to whether First Media’s 
failure to seek to set aside an award on jurisdiction in Singapore pursuant to 
Article 16(3) of the Model Law amounted to a lack of good faith, thereby pre-
cluding it from now resisting enforcement on the basis of the tribunal’s lack 
of jurisdiction to render awards in favour of the Additional Parties. If a lack of 
good faith was established, even if a ground for non-enforcement pursuant to 
Article V of the New York Convention could be satisfied, First Media would 
be estopped from raising such objection at the enforcement stage. On this 
question, while Chow J. acknowledged his residual discretion to grant First 
Media’s application to challenge enforcement out of time, he found that this 
was not an instance that would warrant the exercise of such discretion as First 
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Media’s delay was significant and deliberate and again, it had failed to apply to 
have the arbitral award set aside in the Singapore courts.
27.  The Hong Kong Court of Appeal ultimately upheld the lower court’s de-
cision on the basis that, while it found that the “choice of remedies” principle 
should apply, it did not feel compelled to disturb the lower court’s exercise of 
discretion.
28.  First Media sought leave to appeal the Court of Appeal judgement. Hav-
ing granted leave, the Court of Final Appeal heard two specific questions: (1) 
what is the proper test for determining whether an extension of time should 
be granted for the purposes of an application to resist enforcement of an arbi-
tral award under the New York Convention and (2) is the fact that the award 
had not been set aside by the courts of the seat of arbitration a relevant factor 
in determining the first question?
29.  With regard to the first question, the Court of Final Appeal explained 
that the proper test is to “look […] at all relevant matters and consider […] the 
overall justice of the case, eschewing a rigid, mechanistic methodology.” The 
Court of Final Appeal held that the fundamental requirement of a valid arbi-
tration agreement between First Media and the Additional Parties should not 
be “downgraded.” Proper weight should be assigned to such a factor and a fail-
ure in satisfying the procedural nuances (such as time limits) in the enforcing 
court should not override the necessity of a valid arbitration agreement.
30.  With regard to the second question, the Court of Final Appeal held that 
the lower courts should not have given weight to the fact that the awards had 
not been set aside at the seat of arbitration. The reason is because Hong Kong, 
in fact, recognises the “choice of remedies” principle, so the option to set 
aside an award at the seat is independent of the option to resist enforcement 
in the place of enforcement. As stated earlier, this was established in previous 
case law, including: Paklito Investment Ltd v Klockner East Asia Ltd [1993]  
2 HKCFI 147 and Hebei Import & Export Corp v Polyteck Engineering Co Ltd 
[1999] HKCFA 40. Thus, without taking into account of First Media’s deci-
sion not to apply to set aside the enforcement orders, the Court of Final Ap-
peal was left to decide whether the delays in resisting enforcement in Hong 
Kong outweighed the absence of a valid arbitration agreement (a ground for 
non-enforcement pursuant to Article V of the New York Convention).
31.  The Court of Final Appeal concluded that, on balance, the “fundamentally 
important” absence of a valid arbitration agreement cannot be outweighed by 
a delay that did not ultimately cause substantial prejudice to the other party. 
Accordingly, the Court of Final Appeal granted First Media its request for 



Rechtsleer/Aufsätze
Chiann Bao

626

Wolters Kluwer� b-Arbitra 2019/2

an extension of time and permitted it to resist enforcement in Hong Kong 
pursuant to Article V(1)(a) of the New York Convention. While this case now 
returns to the Court of First Instance, allowing First Media the opportunity 
to raise its jurisdictional objection, the Court of First Instance will consider 
this matter afresh as First Media seeks to set aside the enforcement orders.

2)	 Indemnity Costs Rule

32.  The indemnity cost rule requires an unsuccessful party resisting enforce-
ment of or challenging an award or seeking to reopen matters dealt with in 
arbitration through court proceedings to pay costs on an indemnity basis un-
less special circumstances exist. The importance of such a rule, of course, is 
to underline the importance of finality in arbitration and discourage unmeri-
torious “appeals” or challenges.
33.  While courts, including those in England and Australia, have not consis-
tently applied such a principle, the indemnity cost rule is now embedded in 
Hong Kong as a result of a series of cases dealing with this issue.
34.  Beginning with a Court of First Instance case in 2009, Saunders J. ex-
plained34:
The whole principle of arbitration is that a person who obtains an award in his 
favour is entitled to expect that the Court will enforce the award as a matter 
of course. It is not necessary for a party successfully resisting an application 
seeking to challenge the award, to establish the application itself as an abuse of 
process to justify indemnity costs. The nature of arbitration is such that, having 
regard to the underlying objectives in the [Rules of the High Court], an unsuc-
cessful application to challenge an arbitrator’s award will normally attract 
indemnity costs against the applicant.
35.  The Hong Kong courts have since ruled along these same lines. In A v. 
R, Reyes J. reiterated this point by saying that for a losing party only to be 
made to pay costs on a lower standard basis would cause the winning party 
to ‘subsidise the losing party’s abortive attempt to frustrate enforcement of a 
valid award.”
36.  This issue reached the Court of Appeal in 2012 in Gao Haiyan and Another 
v. Keeneye Holding Ltd. and Another (also known for its analysis of the arb-
med process) in which case the Court summed up the rationale by saying:

34	 Wing Hong Construction Ltd v. Tin Wo Engineering Co Ltd [2010] HKCFI 1994 at [11].
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Experienced judges of the construction and arbitration list have adopted the 
approach that in proceedings arising out of or in connection with arbitral 
proceedings in the absence of special circumstances the court will normally 
consider it appropriate to order costs on an indemnity basis.
37.  In the same year, the Court of Appeal overturned the lower court deci-
sion Pacific China Holdings Ltd. V. Grand Pacific Holdings CACV 136/2011 
setting aside an award under Article 34(2) of the Model Law. Following the 
Court of Appeal’s decision to reinstate the award, the Court of Appeal or-
dered Pacific China to pay Grand Pacific’s costs from both the lower court 
and the Court of Appeal proceedings on an indemnity basis.
38.  Most recently, the Court of Appeal confirmed the application of the 
indemnity costs rule in arbitrations in Grand Pacific Holdings Ltd v Pacific 
China Holdings Ltd (in liq).35

39.  The latest decision in the Court of First Instance to cement Hong Kong’s 
position in this regard is in Chimbusco International Petroleum (Singapore) 
Pte Ltd v Fully Best Trading Ltd [2014] HCA 2416. Chan J. extended the in-
demnity costs rule to unsuccessful attempts to resist recognition and enforce-
ment of an arbitration agreement. In making this determination, Chan J. ex-
plained that parties should expect to pay costs on a higher scale if they are 
unsuccessful in an attempt to initiate proceedings to challenge the implicit 
agreement that arbitral agreements should be recognised and enforced. Her 
Honour further noted that any unmeritorious challenges would amount to a 
breach of its duties to the court.

IV.	 Conclusion
40.  As the first Asian jurisdiction to have adopted the UNCITRAL Model 
Law, Hong Kong has helped to test and refine the UNCITRAL Model Law 
jurisprudence for over thirty years. The establishment of a specialised arbitra-
tion list, the judge in charge of which is uniquely positioned to concentrate on 
its supervisory role and enforcement role, has allowed the originating court 
to gain significant expertise in arbitration thereby reducing the likelihood of 
success in appealing a lower court decision. In this regard, while the Court 
of Final Appeal has still seen a number of arbitration-related cases over the 

35	 See e.g. A v R [2009] HKCFI 342, [2009] 3 HKLRD 389; Wing Hong Construction Ltd v. Tin Wo Engineer-
ing Co Ltd [2010] HKCFI 1994 at [11]; Grand Pacific Holdings Ltd v Pacific China Holdings Ltd (in liq) 
[2012] HKCA 332, [2012] 4 HKLRD 569 (CA); T v. TS [2014] HKCFI 1426, [2014] 4 HKLRD 772; T v. B 
[2014] HKCFI 1427, [2014] 4 HKLRD 772; T v. J [2014] HKCFI 1428, [2014] 4 HKLRD 772.
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years, the large majority of arbitration jurisprudence rests in the Court of 
First Instance and is adjudicated by seasoned arbitration experts. These de-
cisions have not only introduced international arbitration principles such as 
choice of law remedies as well as the indemnity costs rule, but also paved the 
way for other legal developments such as the recent legalisation of third-party 
funding for international arbitration.36

41.   It is with this favourable evolution of arbitral jurisprudence and the 
courts’ persistent and proactive crafting of pro-arbitration policy that has 
enabled Hong Kong to remain a top reliable seat for arbitration. At the apex 
court, in particular, users can be reassured by the clarity and maturity applied 
to every arbitration-related case before Hong Kong’s Court of Final Appeal.

36	 Cannonway Consultants Ltd. v. Kenworth Engineering Ltd, [1995] 1 HKC 179.
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Summary
The past quarter of a century has seen the growth of Singapore into a leading hub 
for international arbitration. Over this period, the Singapore arbitral jurisprudence 
has also developed in sophistication and maturity. This contribution will provide 
an overview of arbitration-related case law of the Supreme Court of Singapore, and 
will highlight some of the key developments in Singapore’s arbitral jurisprudence. 
As will be seen, the Singapore courts’ approach to arbitration is decidedly pro-
arbitration. It is one that is underpinned by the policy of minimal curial interven-
tion based on considerations of party autonomy and finality of the arbitral process. 
This approach may perhaps be said to reflect the expectation, which the first author 
had observed elsewhere, that courts “should supervise with a light touch but 
assist with a strong hand”.2

I.	 Introduction
1.  2019 marks the 25th anniversary of the enactment of the International 
Arbitration Act (Cap 143A) (“IAA”), through which the 1985 UNCITRAL 
Model Law on International Commercial Arbitration (“Model Law”) was adopted 
in Singapore.3 In this quarter of a century, Singapore has grown to become 

1	 Email: michael@mhwang.com.
2	 Michael HWANG, ‘Commercial Courts and International Arbitration – Competitors or Partners?’ (2015) 

31 Arbitration International 193, 194.
3	 As will be discussed below, the Model Law has been adopted in Singapore but with some modifications 

and not all provisions of the Model Law are applicable in Singapore.
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one of the leading centres for international arbitration in the world and  
is now ranked as the most preferred seat in Asia, and the third most preferred 
globally (after London and Paris).4 The Singapore International Arbitration 
Centre (SIAC), Singapore’s main arbitral institution, has also been ranked as 
the third most preferred arbitral institution globally (after the International 
Chamber of Commerce (ICC) and the London Court of International Arbi-
tration (LCIA)).5

2.  The role of the judiciary in supporting this growth cannot be gainsaid. 
As Steven Chong JA has remarked, “there is a clear symbiotic relationship 
between the growth of arbitration and the corresponding sophistication of 
the local courts.”6 Concomitant with the growth of arbitration is the greater 
frequency in which arbitral issues are brought before the courts. There is 
now a rich and comprehensive jurisprudence on arbitration in Singapore, 
spanning across a broad range of issues covering the life cycle of the arbitral 
process.
3.  However, given the constraints of space, the scope of this contribu-
tion must necessarily be circumscribed and cannot comprehensively cover 
the full body of arbitration case law in Singapore.7 This contribution will 
instead start by providing an overview of the legal framework governing 
arbitration in Singapore, followed by a discussion of four broad areas re-
lating to (i) judicial assistance and intervention in support of arbitration,  
(ii) jurisdiction of arbitral tribunals, (iii) recourse against arbitral awards, 

4	 Queen Mary University of London School of International Arbitration, ‘2018 International Arbitration 
Survey: The Evolution of International Arbitration’, p. 9, http://www.arbitration.qmul.ac.uk/media/arbitra-
tion/docs/2018-International-Arbitration-Survey---The-Evolution-of-International-Arbitration-(2).PDF, 
accessed 1 June 2019.

5	 Ibid., p. 13. The trend of SIAC’s robust growth continued in 2018 where it saw 402 new cases filed by par-
ties from 65 jurisdictions involving some USD 7.06 billion: see Singapore International Arbitration Centre 
(SIAC), “Annual Report 2018”, www.siac.org.sg/images/stories/articles/annual_report/SIAC_AR2018-
Complete-Web.pdf, accessed 1 June 2019.

6	 Steven CHONG, Judge of Appeal of the Supreme Court of Singapore, “Arbitration Law – Reflections on 
Recent Singapore Developments” (Speech at the 3rd Judicial Seminar on Commercial Litigation, Syd-
ney, 21 – 23  March 2011), https://www.supremecourt.gov.sg/Data/Editor/Documents/Arbitration%20
Law%20-%20Reflections%20on%20Recent%20Spore%20Developments%20-%20Sydney%20(20.03.11).pdf, 
accessed 1 June 2019, [76].

7	 For a comprehensive account of the law and practice of international arbitration in Singapore, see for ex-
ample: David FOXTON QC and David JOSEPH QC (eds.), Singapore International Arbitration: Law & 
Practice, 2nd ed., LexisNexis, 2018; Timothy COOKE, International Arbitration in Singapore: Legislation 
and Materials, Sweet & Maxwell, 2018; Sundaresh MENON et al (eds), Arbitration in Singapore – A Prac-
tical Guide, 2nd ed., Sweet & Maxwell 2018.
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and (iv) the recognition and enforcement of arbitral awards. This contri-
bution will also briefly address the Singapore courts’ approach towards 
confidentiality in arbitration, an area that has seen diverging views across 
different jurisdictions.
4.  As will be seen, the approach taken by Singapore courts is decidedly 
pro-arbitration – one that is underpinned by the policy of minimal curial 
intervention based on considerations of party autonomy and finality of the 
arbitral process. But this has not always been the case. In the earlier years 
after the enactment of the IAA, the Singapore courts had, in some instances, 
adopted an approach that resulted in decisions that were inconsistent with 
the philosophy of the Model Law and the norms of international arbitration 
practice. Some of these earlier decisions had the potential of undermining 
Singapore’s aspirations as an arbitration hub and the legislature had to in-
tervene on a number of occasions to clarify Singapore’s position and reverse 
the impact from those court decisions. That, however, is the past and it is 
now clearly established that the judicial philosophy is extremely supportive 
of arbitration. There is no doubt that this supportive attitude towards arbi-
tration will continue into the future, further cementing Singapore’s position 
as a leading arbitration and dispute resolution hub, both in the region and 
globally.

II.	 Legal framework governing arbitration in Singapore
A.	 Legislation

5.  Singapore has a dual track arbitration regime, with one principally for 
international arbitrations8 (ordinarily governed by the IAA) and the other 
for non-international or domestic arbitrations9 (ordinarily governed by the 

8	 Section 5(2)-(3), International Arbitration Act (Cap 143A) (“IAA”). The definition of an “international 
arbitration” under the IAA is based on the definition in Article 1(3) of the Model Law, although it is also 
in some ways broader. Under the IAA, one of the circumstances in which an arbitration is international is 
when “at least one of the parties to an arbitration agreement, at the time of the conclusion of the agreement, 
has its place of business in any State other than Singapore” (emphasis added). It does not matter if all the 
parties to the arbitration agreement are from the same State so long as at least one of them has its place 
of business outside of Singapore. By contrast, the position under the Model Law is that “the parties to an 
arbitration agreement have, at the time of the conclusion of that agreement, their places of business in different 
States” (emphasis added).

9	 Section 3, Arbitration Act (Cap 10) (“AA”). Arbitrations that do not fall into the definition of an interna-
tional arbitration pursuant to section 5(2) of the IAA will be governed by the AA.
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Arbitration Act (Cap 10) (“AA”)).10 The key distinction between the two re-
gimes is the degree of court intervention and supervision to which the arbi-
tral process is subject to, with the courts retaining a greater degree of judicial 
involvement under the AA. In particular, there are significant differences 
between the two regimes in relation to applications concerning the stay of 
court proceedings in favour of arbitration11, appeal against arbitral awards 
on questions of law12, and the powers of arbitral tribunals to grant certain 
interim measures.13

6.  While Singapore has a dual track arbitration regime, the two tracks are 
nevertheless broadly consistent with each other given that the legislative in-
tent for the enactment of the AA was to “align our domestic laws with the Mo-
del Law [and] is largely based on the UNCITRAL Model Law, which already 
forms the basis of Singapore’s International Arbitration Act”.14 Where similar 
provisions are found in the AA and in the IAA or the Model Law, “the court is 
entitled and indeed even required to have regard to the scheme of [the IAA or 
the Model Law] for guidance in the interpretation of the [AA].”15 It is therefore 
anticipated that the jurisprudence under the AA and IAA would be similar, if 
not identical, in practice.

10	 The Rules of Court applicable to the IAA are specified in Order 69A of the Supreme Court of Judicature 
Act, Rules of Court (Cap 322, R 5) (“Rules of Court”), while those applicable to the AA are specified in 
Order 69 of the Rules of Court.

11	 Under the IAA, the stay of court proceedings in favour of arbitration is mandatory if the proceedings relate 
to a matter falling within an arbitration agreement between the parties unless the court is satisfied that the 
arbitration agreement is null and void, inoperative or incapable of being performed (see section 6, IAA). 
By contrast, a stay of court proceedings under the AA is entirely discretionary and will only be granted if 
the court is satisfied that “there is no sufficient reason why the matter should not be referred in accordance 
with the arbitration agreement” and “the applicant was, at the time when the proceedings were commenced, 
and still remains, ready and willing to do all things necessary to the proper conduct of the arbitration” (see 
section 6, AA).

12	 There is, at present, no right of appeal against an arbitral award under the IAA. The only recourse is an 
application to set aside the arbitral award pursuant to Article 34 of the Model Law and/or section 24 of the 
IAA. By contrast, pursuant to section 49 of the AA, a party may appeal to the court on a question of law 
arising out of an arbitral award.

13	 An arbitral tribunal governed by the AA does not have the power to make orders for (i) securing the 
amount in dispute; (ii) ensuring that any award which may be made in the arbitral proceedings is not ren-
dered ineffectual by the dissipation of assets by a party; and (iii) an interim injunction or any other interim 
measure, which are powers exclusive to the courts (see sections 28 and 31, AA). By contrast, arbitral tribu-
nals under the IAA do face such restrictions.

14	 Singapore Parliamentary Debates, Official Report 5 October 2001, vol. 73 at Col 2214.
15	 L W Infrastructure Pte Ltd v Lim Chin San Contractors Pte Ltd and another appeal, 2013, 1 SLR 125, 34.



Articles/Doctrine
Case Law of the Supreme Court of Singapore in the Field of Arbitration

633

b-Arbitra 2019/2� Wolters Kluwer

7.  Additionally, notwithstanding the parallel regimes for international and 
domestic arbitrations, parties to an arbitration in Singapore may, in fact, elect 
which regime they wish to subject themselves to. Parties to an international 
arbitration may, therefore, elect to opt-out of the IAA regime and apply the 
AA instead.16 Conversely, parties to a domestic arbitration may elect to opt 
into the IAA regime.17 So, for example, where parties to an arbitration agree-
ment have places of business outside Singapore but wish for a greater degree 
of court supervision, they could opt out of the IAA by stipulating in the ar-
bitration agreement that the AA applies. Similarly, where the parties have 
places of business in Singapore but wish to have less court supervision, they 
could opt-in to the IAA by stating that the IAA applies.
8.  In this connection, there was a time when the Singapore courts had in-
terpreted the parties’ choice of a set of institutional arbitration rules as an 
implicit opting out of the IAA (and the Model Law). In John Holland Pty Ltd 
(formerly known as John Holland Construction & Engineering Pty Ltd) v Toyo 
Engineering Corp (Japan)18, the High Court held that the parties’ adoption 
of the ICC Arbitration Rules was a rejection of the IAA and the Model Law. 
And in the subsequent case of Dermajaya Properties Sdn Bhd v Premium 
Properties Sdn Bhd and another19, the High Court opined that when the 
parties’ choice of a set of procedural rules was incompatible with the IAA 
or the Model Law, those set of rules would be completely excluded. These 
decisions reflect a misunderstanding of the relationship between the proce-
dural rules of arbitration and the law governing the arbitration, and were in 
contradiction to the principle of party autonomy allowing for parties to der-
ogate from non-mandatory provisions of the curial law. In both instances, 
the legislature swiftly intervened to, first, clarify that the parties’ choice of 
arbitration rules shall not of itself be sufficient to exclude the application of 
the IAA and the Model Law20, and second, that the parties’ choice of a set 
of procedural rules shall be applied and given effect to the extent that such 
provisions are not inconsistent with a provision of the IAA or the Model 
Law.21 These amendments thus restored the primacy of party autonomy in 

16	 Section 15(1), IAA.
17	 Section 5(1), IAA.
18	 John Holland Pty Ltd (formerly known as John Holland Construction & Engineering Pty Ltd) v Toyo Engi-

neering Corp (Japan), 2001, 1 SLR(R) 443.
19	 Dermajaya Properties Sdn Bhd v Premium Properties Sdn Bhd and another, 2002, 1 SLR(R) 492.
20	 Section 15(2), IAA.
21	 Section 15A, IAA.
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the arbitration framework in Singapore and forestalled the consequences 
that these decisions would have had on Singapore’s aspirations as an arbi-
tration hub.
9.  That said, the remainder of this article will, given the international audi-
ence, focus on the international arbitration regime under the IAA.

B.	 International Arbitration Act

10.  There are two principal parts to the IAA. The first principal part is Part II 
of the IAA which deals primarily with the conduct of international commer-
cial arbitration in Singapore, and which incorporates (with modifications) the 
Model Law as part of Singapore law.22 Any modifications or deviations from 
the Model Law are contained in this part of the IAA. Chapter VIII of the 
Model Law (relating to the recognition and enforcement of arbitral awards) 
has not been incorporated in the IAA so as to avoid duplication with the 1958 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards 
(“New York Convention”)23, to which Singapore is a signatory. For arbitral 
awards issued in a Singapore-seated international arbitration, enforcement is 
governed by section 19 of the IAA.
11.  The second principal part is Part III of the IAA which implements the 
New York Convention. For foreign arbitral awards made in the territory of 
countries (other than Singapore) that are party to the New York Convention, 
recognition and enforcement is governed by this part of the IAA.

C.	 The Singapore Court System

12.  The Singapore court system comprises of the Supreme Court, the State 
Courts and the Family Justice Courts.
13.  The Supreme Court comprises the Court of Appeal (the highest court 
of the land) and the High Court. The Singapore International Commercial 
Court, which was officially launched on 5 January 2015, is a division of the 
High Court and was designed to deal with transnational commercial disputes 

22	 Section 3 and Schedule 1, IAA.
23	 See Law Reform Committee, Singapore Academy of Law, “Report of the Sub-Committee on Review of 

Arbitration Laws”, 31 August 1993, 39-40.
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(including proceedings relating to international commercial arbitration un-
der the IAA).24

14.  The State Courts include the District Court, the Magistrates’ Court and 
other specialised courts such as the Small Claims Tribunal. In general, these 
Courts have the jurisdiction to hear lower value civil claims below S$ 250,000. 
The Family Justice Courts are a specialised body of courts established to deal 
with family-related disputes.
15.  Under the IAA, most applications (e.g. for court ordered interim meas
ures, jurisdictional challenges, and setting aside and enforcement of arbitral 
awards) are to be made to the High Court. The only exception is an appli-
cation for a stay of court proceedings, which may be made to any court in 
which proceedings have been commenced. But as a matter of practice, it is 
expected that the vast majority of proceedings under the IAA will be made 
to and heard in the High Court (with appeals to the Court of Appeal possible 
when a right to appeal is provided for).
16.  Owing to the common law heritage that Singapore has inherited, it is 
not uncommon for court decisions from other common law jurisdictions 
(especially English cases, even though England is not a Model Law coun-
try) to be cited and applied by the Singapore courts. In this connection, 
the Singapore courts have, in recent times, also been international and for-
ward-looking in its application of the Model Law and have, in some cases, 
referred to international doctrines and precedents from other Model Law 
jurisdictions.25

III.	 Judicial assistance and intervention in support of 
arbitration

17.  The Singapore courts have generally taken a supportive attitude towards 
arbitration. This pro-arbitration stance was succinctly stated by the Court of 
Appeal in Tjong Very Sumito and others v Antig Investments Pte Ltd (“Tjong 
Very Sumito”) in the following terms26:

24	 Section 18D, Supreme Court of Judicature Act (Cap 322) (“SCJA”). In 2018, the SCJA was amended to 
clarify that the Singapore International Commercial Court has the same jurisdiction as the High Court to 
hear proceedings relating to international commercial arbitration under the IAA.

25	 See for example, PT First Media TBK (formerly known as PT Broadband Multimedia TBK) v Astro Nu-
santara International BV and others and another appeal, 2014, 1 SLR 372.

26	 Tjong Very Sumito and others v Antig Investments Pte Ltd, 2009, 4 SLR(R) 732, 28.
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There was a time when arbitration was viewed disdainfully as an inferior 
process of justice. Those days are now well behind us. An unequivocal judi-
cial policy of facilitating and promoting arbitration has firmly taken root in 
Singapore. It is now openly acknowledged that arbitration, and other forms 
of alternative dispute resolution such as mediation, help to effectively unclog 
the arteries of judicial administration as well as offer parties realistic choices 
on how they want to resolve their disputes at a pace they are comfortable 
with. More fundamentally, the need to respect party autonomy (manifested 
by their contractual bargain) in deciding both the method of dispute resolu-
tion (and the procedural rules to be applied) as well as the substantive law to 
govern the contract, has been accepted as the cornerstone underlying judicial 
non-intervention in arbitration. In essence, a court ought to give effect to the 
parties’ contractual choice as to the manner of dispute resolution unless it 
offends the law.
18.  That said, a basic principle of the IAA is that of non-interference by the 
courts with the arbitral process. This basic principle is embodied in Article 5 
of the Model Law, which provides that, in matters governed by the Model 
Law, no court shall intervene except where so provided by the Model Law.27 
Flowing from this, the Singapore courts have espoused a policy of minimal 
curial intervention in arbitral proceedings.28 However, this does not mean 
that the Singapore courts take a completely hands-off approach, and in ap-
propriate cases, the courts do have an important curial role to play in support 
of arbitration and the arbitral process.

A.	 Enforcement of arbitration agreements

19.  One way that the courts may provide assistance in support of arbitra-
tion is through the enforcement of arbitration agreements. In this regard, 
the two principal methods by which the Singapore courts may give effect 
to an agreement to arbitrate are to stay an action and to refer the dispute to 
arbitration.

27	 See for example, Mitsui Engineering and Shipbuilding Co Ltd v Easton Graham Rush and Another, 2004, 
2 SLR 14.

28	 See for example, Soh Beng Tee & Co Pte Ltd v Fairmount Development Pte Ltd, 2007, 3 SLR(R) 86, 59-65; 
AKN and another v ALC and others and other appeals, 2015, 3 SLR 488, 37; BLC v BLB, 2014, 4 SLR 79, 
51-53; TMM Division Maritima SA de CV v Pacific Richfield Marine Pte Ltd, 2013, 4 SLR 972, 42-50.
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20.  An order for a stay may be obtained pursuant to section 6 of the IAA29 
or the court’s inherent powers of case management. The application is to be 
made to the relevant court where the proceedings take place.30 An order to 
refer the parties to arbitration may also be obtained under Article 8 of the 
Model Law. In practice, it is more common for the courts to order a stay of 
proceedings than to make an order for a reference to arbitration.
21.  In Tomolugen Holdings Ltd and another v Silica Investors Ltd and other 
appeals (“Tomolugen”)31, the Court of Appeal held that the defendant was 
entitled to have the proceedings stayed if it could establish at least a prima 
facie case on the following three issues32:
(i)	 that there is a valid arbitration agreement33 between the parties;
(ii)	 that the dispute (or any part of the dispute) falls within the scope of the 

arbitration agreement; and
(iii)	 the arbitration agreement is not null and void, inoperative or incapable 

of being performed.
22. This prima facie standard reflects the “negative effect” of the kompe-
tenz-kompetenz principle, which is that arbitral tribunals should be the “first 
judges of their jurisdiction” and should be able to decide the existence (or 
otherwise) of their own jurisdiction prior to any court or judicial authority.34 

29	 Section 6(1) of the IAA sets out the following threshold requirements that must be met before the court 
must grant a stay of court proceedings in favour of arbitration:(i) an arbitration agreement exists between 
the parties; (ii) a party to that agreement must institute proceedings in any court against another party to 
the same agreement; (iii) the proceedings must be in respect of a matter which is the subject of the agree-
ment; (iv) the party seeking a stay must have entered appearance in the court proceedings; and (v) the party 
seeking a stay must do so before delivering any pleading or taking any other step in the court proceedings. 
Section 6(2) of the IAA provides that a stay may be refused if the court is satisfied that the arbitration 
agreement is null and void, inoperative or incapable of being performed.

30	 Section 6(1) read with section 6(5)(b), IAA.
31	 Tomolugen Holdings Ltd and another v Silica Investors Ltd and other appeals, 2016, 1 SLR 373.
32	 Tomolugen Holdings Ltd and another v Silica Investors Ltd and other appeals, 2016, 1 SLR 373, 63.
33	 The definition of “arbitration agreement” includes agreements which content is recorded in any form, 

whether concluded orally, by conduct or by other means: section 2A(4), IAA.
34	 John SAVAGE and Emmanuel GAILLARD (eds.), Fouchard Gaillard Goldman on International Commer-

cial Arbitration (Kluwer Arbitration, 1999), p. 400-401.
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Applying this standard, the threshold for when there is a dispute is a low 
one.35 A mere silence or refusal to pay may not in itself amount to a dispute, 
but if a defendant is prepared to assert that he is disputing the claim, then 
there is a dispute even though it can be easily demonstrated that the defen-
dant is wrong.36 An admission by a defendant will generally be contrary to 
a dispute, but not every admission will be capable of avoiding a stay order.37 
Thus, the fact that there is no arguable or triable issue is, absent an admission, 
not a ground to refuse a stay of proceedings pursuant to section 6 of the IAA, 
or to refuse to make a reference to arbitration pursuant to Article 8 of the 
Model Law.
23. The rationale for this liberal approach was explained in Tjong Very Su-
mito where the Court of Appeal stressed that it was fundamental that par-
ties be held to their contractual bargain to refer their disputes to arbitra-
tion.38 The courts will not readily find that there is no dispute referable to 
arbitration unless the defendant has clearly admitted to the plaintiff ’s claim 
in terms of both liability and quantum. The question of the merits, even if 
the merits of the case do not favour the party seeking arbitration, is one for 
the arbitrator.
24.  In relation to the phrase “null and void, inoperative or incapable of 
being performed”, it has been “described as a reflection of the common law 
concepts of void or voidable contracts (‘null and void’), unenforceable contracts 

35	 In Larsen Oil and Gas Pte Ltd v Petroprod Ltd (in official liquidation in the Cayman Islands and in com-
pulsory liquidation in Singapore), 2011, 3 SLR 414, the Court of Appeal held that, in construing arbitration 
clauses generously, words such as “any dispute” were wide enough to include any matter related to the 
contract even if the underlying action is based in tort. For an example where the Singapore courts held that 
there was no dispute referable to arbitration, see Merrill Lynch Pierce, Fenner & Smith Inc v Prem Ram-
chand Harjani and another, 2009, 4 SLR(R) 16. In that case, the defendants had a securities account with 
the plaintiff and the account contract provided for arbitration in the event of a dispute. On the instructions 
of the first defendant who was a director of the second defendant, the plaintiff bought shares on behalf of 
the second defendant. The second defendant failed to pay for the shares and the plaintiff commenced court 
proceedings to recover the debt. The High Court refused an application to stay the proceedings in favour 
of arbitration on the basis that neither the liability to pay nor the quantum were disputed, and there was 
therefore no dispute to arbitrate.

36	 Dalian Hualiang Enterprise Group Co Ltd and another v Louis Dreyfus Asia Pte Ltd, 2005, 4 SLR(R) 646.
37	 Ibid.
38	 See also BWF v BWG, 2019, SGHC 81, where the applicant succeeded in an injunction application to 

restrain bankruptcy proceedings on the basis that the contract obliged the parties to proceed to arbitration 
to resolve their dispute, and where the High Court held that the countervailing concern in such situations 
was to hold parties to their agreement to arbitrate their disputes.



Articles/Doctrine
Case Law of the Supreme Court of Singapore in the Field of Arbitration

639

b-Arbitra 2019/2� Wolters Kluwer

(‘inoperative’) and frustrated contracts (‘incapable of being performed’).”39 
These words are to be construed narrowly and would only apply in “manifest 
cases” where it is clear on the evidence that the arbitration agreement is null 
and void, inoperative or incapable of being performed.40

25.  In this connection, it is normally understood that the words “null and 
void” include considerations of non-arbitrability of the subject matter.41 How-
ever, there will ordinarily be a presumption of arbitrability so long as a dispute 
falls within the scope of an arbitration clause.42 The Singapore courts have 
generally taken a permissive approach when deciding issues concerning arbi-
trability and would only find that a dispute is non-arbitrable if (i) Parliament 
intended to preclude a particular type of dispute from being arbitrated (as 
evidenced by either the text or the legislative history of the statute in ques-
tion), or (ii) it would be contrary to the public policy considerations involved 
in that type of dispute to permit it to be resolved by arbitration.43 The Court 

39	 In KVC Rice Intertrade Co Ltd v Asian Mineral Resources Pte Ltd and another suit, 2017, 4 SLR 182, it was 
held that despite the defects of the arbitration clause failing to specify the place of arbitration and other 
related details, the arbitration agreement was not “incapable of being performed”. The question of when an 
arbitration agreement would be considered “null and void, inoperative or incapable of being performed” was 
considered in Dyna-Jet Pte Ltd v Wilson Taylor Asia Pacific Pte Ltd, 2017, 3 SLR 267, which concerned 
an arbitration clause that gave the plaintiff the unilateral right to elect for arbitration. The High Court held 
that since the arbitration agreement was subject to a contingency which could not be fulfilled given that 
the plaintiff did not elect to arbitrate, it was incapable of being performed. However, the point did not arise 
for consideration on appeal as it was found that the words “at the election of [the plaintiff]” meant that the 
plaintiff alone had the option to choose whether any disputes arising in connection with the contract were 
to be resolved either by arbitration or by litigation, and since the plaintiff had clearly chosen to refer the 
dispute to litigation, the dispute did not fall within the arbitration clause. It was therefore not necessary for 
the Court of Appeal to consider if the agreement was “null and void, inoperative or incapable of being per-
formed”: see Wilson Taylor Asia Pacific Pte Ltd v Dyna-Jet Pte Ltd, 2017, 2 SLR 362. In Marty Ltd v Hualon 
Corp (Malaysia) Sdn Bhd (receiver and manager appointed), 2018, 2 SLR 1207, a case involving a jurisdic-
tional challenge, the Court of Appeal expressed the view that the commencement of court proceedings 
was itself a prima facie repudiation of the arbitration agreement. It would follow that, if the repudiation is 
accepted by the innocent party, then the arbitration agreement in such instances would be considered in-
operative. For further examples, see Timothy COOKE, International Arbitration in Singapore: Legislation 
and Materials, Sweet & Maxwell, 2018, 1065-1068.

40	 Dyna-Jet Pte Ltd v Wilson Taylor Asia Pacific Pte Ltd, 2017, 3 SLR 267, 144; Tomolugen Holdings Ltd and 
another v Silica Investors Ltd and other appeals, 2016, 1 SLR 373, 64.

41	 Tomolugen Holdings Ltd and another v Silica Investors Ltd and other appeals, 2016, 1 SLR 373, 73-74.
42	 Larsen Oil and Gas Pte Ltd v Petroprod Ltd (in official liquidation in the Cayman Islands and in compul-

sory liquidation in Singapore), 2011, 3 SLR 414, 44; Tomolugen Holdings Ltd and another v Silica Investors 
Ltd and other appeals, 2016, 1 SLR 373, 76.

43	 Larsen Oil and Gas Pte Ltd v Petroprod Ltd (in official liquidation in the Cayman Islands and in compul-
sory liquidation in Singapore), 2011, 3 SLR 414, 44; Tomolugen Holdings Ltd and another v Silica Investors 
Ltd and other appeals, 2016, 1 SLR 373, 76.
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of Appeal had cited (with approval) the view that “[i]t would be wrong […] 
to draw […] any general rule that criminal, admiralty, family or company 
matters cannot be referred to arbitration”.44 Thus, the fact that a matter is 
regulated by statue (e.g. matters governed by the Companies Act) does not 
automatically render a dispute on that matter non-arbitrable.45 Likewise, the 
fact that a tribunal has no power to grant the relief sought does not make the 
subject matter of the dispute non-arbitrable.46

26.  If the threshold requirements in section 6 of the IAA are met, and the 
arbitration agreement is not null and void, inoperative or incapable of being 
performed, a stay of proceedings is mandatory. In other words, the courts 
have no discretion but to stay the proceedings. Additionally, if the conditions 
for a stay under section 6 are satisfied, the dispute may also be referred to 
arbitration pursuant to Article 8 of the Model Law.
27.  Besides an application to stay pursuant to section 6 of the IAA, a stay 
may also be granted pursuant to the court’s inherent power to stay proceed-
ings in the interests of case management. An application pursuant to the 
court’s inherent powers of case management may be made by an applicant 
that is not a party to the arbitration agreement to which the stay application 
arises.47 Further, the fact that a party has taken a step in the proceedings does 
not preclude the court from granting a stay pursuant to its inherent powers 
of case management.48 However, the grant of a stay pursuant to the court’s 
inherent power of case management is entirely discretionary and turns on the 
balance to be struck between (i) a plaintiff ’s right to choose whom he wants to 
sue and where, (ii) the court’s desire to prevent a plaintiff from circumventing 
the operation of an arbitration clause, and (iii) the court’s inherent power to 

44	 Tomolugen Holdings Ltd and another v Silica Investors Ltd and other appeals, 2016, 1 SLR 373, 71, citing 
Michael J. MUSTILL and Stewart C. BOYD, The Law and Practice of Commercial Arbitration in England, 
Butterworths, 2nd ed., 1999, p. 149-150.

45	 In Aloe Vera of America, Inc v Asianic Food (S) Pte Ltd and another, 2006, 3 SLR(R) 174, it was held that 
whether or not a company director was the alter ego of a company was a matter that was arbitrable. In 
Tomolugen Holdings Ltd and another v Silica Investors Ltd and other appeals, 2016, 1 SLR 373, a statutory 
claim of minority oppression under section 216 of the Companies Act (Cap 50) was found to be arbitrable. 
In Larsen Oil and Gas Pte Ltd v Petroprod Ltd (in official liquidation in the Cayman Islands and in com-
pulsory liquidation in Singapore), 2011, 3 SLR 414, it was held that claims brought against an insolvent 
company concerning its pre-insolvency rights and obligations were arbitrable.

46	 Tomolugen Holdings Ltd and another v Silica Investors Ltd and other appeals, 2016, 1 SLR 373, 97.
47	 Gulf Hibiscus Ltd v Rex International Holding Ltd and another, 2017, SGHC 210, 54-60.
48	 Heartronics Corporation v EPI Life Pte Ltd and others, 2017, SGHCR 17, 192-212.
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manage its processes to prevent an abuse of process and ensure the efficient 
and fair resolution of disputes.49

28.  In granting a stay of proceedings in favour arbitration (whether pursuant 
to section 6 of the IAA or the court’s inherent power of case management), 
the Singapore courts have the discretion to impose conditions when ordering 
a stay.50 This power to impose conditions is useful in protecting the interests 
of parties whose rights may be affected by reason of court proceedings being 
stayed. The Singapore courts have held that the discretion to impose terms 
and conditions upon a stay of proceedings in favour of arbitration is an un-
fettered one51, and the courts are entitled to impose terms and conditions 
as appear reasonable or are required in the interests of justice.52 However, 
this discretion will be exercised judiciously and, as a general rule, the courts 
will be slow to interfere in the arbitration process unless the justice of the 
case calls for it.53 An order to stay proceedings may be lifted in the event of 
non-compliance with the terms and conditions of the order.54

B.	 Curial Assistance in Aid of Arbitration

29.  Under section 12 of the IAA, arbitral tribunals are given broad powers to 
make orders or give directions to any party for: (i) security for costs; (ii) dis-
covery of documents and interrogatories; (iii) giving of evidence by affidavit; 

49	 Tomolugen Holdings Ltd and another v Silica Investors Ltd and other appeals, 2016, 1 SLR 373, 188. In 
exercising its discretion, the court would consider (i) whether the claims in the court proceedings were 
derived from the claims subject to arbitration; (ii) whether there was overlap between the claims in the 
arbitration and the court proceedings; (iii) whether there was anything to bar claims in the court proceed-
ings from being pursued in the arbitration; (iv) whether the findings made in the arbitration would bind 
the parties to the court proceedings; (v) the risk of inconsistent findings between the arbitral tribunal and 
the court; (vi) duplication of witnesses and evidence; and (vii) whether there was agreement between the 
parties to resolve disputes by arbitration.

50	 Section 6(2), IAA. By contrast, there is no express power conferred on the court to impose conditions 
where an order for a reference to arbitration is sought under Article 8 of the Model Law.

51	 The “Duden”, 2008, 4 SLR(R) 984, 14-16, affirmed in BAF v BAG and others, 2016 SGHC 251.
52	 The “Xanadu”, 1997, 3 SLR(R) 360; P T Budi Semestra Satria v Concordia Agritrading Pte Ltd, 1998, SGHC 

127, 13-14; Splosna Plovba International Shipping and Chartering d o o v Adria Orient Line Pte Ltd, 1998, 
SGHC 289.

53	 The “Duden”, 2008, 4 SLR(R) 984, 14-16. In KVC Rice Intertrade Co Ltd v Asian Mineral Resources Pte Ltd 
and another suit, 2017, 4 SLR 182 (at 79), the High Court stated that “the conditions imposed should seek to 
support the parties’ intention and should avoid rewriting the parties’ agreement to impose a condition that was 
not within the contemplation of either party”.

54	 See for example, Gulf Hibiscus Ltd v Rex International Holding Ltd and another, 2019, SGHC 15.
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(iv) the preservation, interim custody or sale of any property which is the sub-
ject-matter of the dispute; (v) securing the amount in dispute; (vi) ensuring 
that any award which may be made in the arbitral proceedings is not rendered 
ineffectual by the dissipation of assets by a party; (vii) an interim injunction 
or any other interim measures; (viii) the preservation and interim custody of 
evidence; and (ix) the taking of samples and the making of observations and 
experiments thereon. Nevertheless, the courts may have an important role 
to play in rendering assistance in support of the effective functioning of the 
arbitral process.
30.  First, the coercive powers of the courts may be required to enforce orders 
and directions made by an arbitral tribunal. This may be done through section 
12(6) of the IAA (for orders issued in a Singapore-seated arbitration) or sec-
tion 29 of the IAA (for orders issued in an arbitration seated in the territory 
of countries that are signatories to the New York Convention).55 However, 
consistent with the policy of minimal curial intervention, the courts have no 
power to review or set aside the orders and directions of a tribunal, given that 
procedural and administrative issues are matters that fall within the province 
of the tribunal and should be decided solely by the tribunal.56 Nevertheless, 
as an order issued by a Singapore-seated tribunal may only be enforced with 
the leave of the High Court, the possibility of such leave being refused could 
provide some measure of residual protection for the rights of both parties.57 
Likewise, for foreign-seated arbitrations, enforcement of an order may be re-
fused if any of the grounds set out in section 31(2) of the IAA is met.
31.  Second, court-ordered interim measures may be required in some in-
stances in order to ensure the effective functioning of the arbitral process. 
In this regard, section 12(A) of the IAA empowers the High Court to or-
der certain interim measures including: (i) the preservation, interim custody 
or sale of property; (ii) the preservation and interim custody of evidence; 

55	 Read with section 27 of the IAA, which defines a “foreign award” as an “arbitral award” that includes “an 
order or a direction made or given by an arbitral tribunal in the course of an arbitration in respect of any of the 
matters set out in section 12(1)(c) to (i)”.

56	 PT Pukuafu Indah and others v Newmont Indonesia Ltd and another, 2012, 4 SLR 1157, 23.
57	 Ibid., 27. The circumstances in which leave may be refused have not been addressed by the courts. But fol-

lowing the Court of Appeal’s decision in PT First Media TBK (formerly known as PT Broadband Multime-
dia TBK) v Astro Nusantara International BV and others and another appeal, 2014, 1 SLR 372, discussed 
below at 59-61, it is arguable that the grounds for leave to be refused are similar to those in Article 36 of the 
Model Law. This position would also be consistent with the approach in the context of orders or directions 
issued by a foreign tribunal where leave may be refused if any of the grounds set out in section 31 of the 
IAA (which are similar to those set out in Article 36 of the Model Law) is established.
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(iii) securing the amount in dispute; and (iv) interim injunctions or any other 
interim measures.
32.  In 2009, the IAA was amended to make clear that the power of the courts 
to grant interim measures extends to foreign-seated arbitrations. Prior to the 
amendment, the Court of Appeal had ruled that the courts did not have the 
power to grant interim measures in aid of foreign arbitrations.58 It was argued 
during the appeal that such a narrow interpretation of the IAA would hurt 
Singapore’s reputation as an arbitration-friendly jurisdiction but the Court 
stated that this was a matter of policy for Parliament to determine. In the 
wake of this decision, the legislature acted swiftly with the 2009 amendments 
to the IAA which effectively reversed the Court of Appeal’s decision.
33.  While there is now no doubt that the courts may order interim measures 
in aid of a foreign-seated arbitration, the fact that the place of arbitration is 
outside Singapore (or is likely to be outside Singapore) remains a relevant 
consideration, and an order may be refused if the court considers such an or-
der inappropriate.59 Further, and in every case, section 12A(6) of the IAA pro-
vides that the courts may only make an interim order if the arbitral tribunal 
has no power or is unable for the time being to act effectively: most obviously 
during the period between the start of an arbitration and the appointment of 
a tribunal, or where the disputed assets are under the control of third parties 
that are not subject to the arbitration agreement, and there is an imminent 
threat that the assets will be dissipated.60 This position gives pre-eminence 
to the tribunal in the conduct of arbitration proceedings, reserving only a 
limited scope for the courts to intervene.61 This policy of minimal curial in-
tervention is apparent even before the enactment of section 12A where the 

58	 Swift-Fortune Ltd v Magnifica Marine SA, 2007, 1 SLR(R) 629, 59.
59	 Section 12A(3), IAA.
60	 It is clear that the courts have the power to issue freezing or Mareva injunctions pursuant to section 12A 

of the IAA: see for example, Solvadis Commodity Chemicals GmbH v Affert Resources Pte Ltd, 2014, 1 
SLR 174. The courts also have the power order anti-suit injunctions to restrain a party from commencing 
or maintaining proceedings that in breach of the arbitration agreement: WSG Nimbus Pte Ltd v Board of 
Control for Cricket in Sri Lanka, 2002, 1 SLR(R) 1088. In this connection, the Court of Appeal, in Sun Trav-
els & Tours Pvt Ltd v Hilton International Manage (Maldives) Pvt Ltd, 2019, 1 SLR 732, confirmed that the 
courts also have the power to grant permanent anti-suit injunctions (and anti-enforcement injunctions), 
although the courts’ power in this regard is not derived from the IAA, but rather from the SCJA.

61	 This position is further buttressed from the fact that an order of the court will cease to have effect “if the ar-
bitral tribunal […] makes an order which expressly relates to the whole or part” of that order: section 12A(7), 
IAA. Further, the courts have no power to make orders in relation to security for costs and discovery of 
documents and interrogatories, both of which are matters that fall within the exclusive province of the 
arbitral tribunal: section 12A(2).
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Court of Appeal held that the powers of the courts in respect of international 
arbitration are exhaustively listed in the IAA62, and that “although the court 
has concurrent jurisdiction with the arbitral tribunal to order interim mea-
sures, the court will nevertheless scrupulously avoid usurping the functions of 
the arbitral tribunal in exercising such jurisdictions and will only order inte-
rim relief where this will aid, promote and support arbitration proceedings.”63

34.  Besides the grant of interim measures of protection, the courts may also 
have a role in assisting the taking of evidence in international arbitration. 
In this regard, section 13 of the IAA empowers High Court to issue writs 
of subpoena to compel a witness to appear before an arbitral tribunal or to 
produce documents. In The Lao People’s Democratic Republic v Sanum In-
vestments Ltd and another and another matter64, the High Court observed 
that the principles governing the grant of subpoenas for the production of 
documents in aid of arbitration are similar to those governing the issues of 
subpoenas in civil proceedings before the Singapore courts. In this regard, 
the test is more stringent than the test for specific discovery of documents 
and the court would have to be convinced that the documents sought are rel-
evant, material and necessary for the fair disposal of the matter.

IV.	 Jurisdiction of arbitral tribunals
35.  A fundamental principle of arbitration is the arbitral tribunal’s power to 
rule on its own jurisdiction (often referred to as the kompetenz-kompetenz 
principle). This principle finds legislative footing in section 10 of the IAA and 
Article 16 of the Model Law. However, when a tribunal makes a preliminary 
determination as to its jurisdiction, the decision of the tribunal is appealable 
to the High Court, with a further appeal to the Court of Appeal possible with 
the leave of the court.65

36.  In 2012, the IAA was amended (through the addition of section 10) to 
allow for the appeal of negative jurisdictional rulings made by arbitral tribu-
nals.66 Prior to this amendment, the Court of Appeal had held that an appeal 
could only be brought where the tribunal rules, as a preliminary question, 

62	 NCC International AB v Alliance Concrete Singapore Pte Ltd, 2008, 2 SLR(R) 565, 23.
63	 Ibid., 41.
64	 The Lao People’s Democratic Republic v Sanum Investments Ltd and another and another matter, 2013, 4 

SLR 947.
65	 Sections 10(3)-(4), IAA.
66	 Section 10(2), IAA.
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that it had jurisdiction, and no appeal could be brought if the tribunal rules 
that it had no jurisdiction.67

37.  An application under section 10(3) of the IAA and Article  16 of the 
Model Law will be heard by the court de novo.68 This means that the court 
is at liberty to consider the material before it, unfettered by any principle 
limiting its fact-finding abilities.69 Thus, while the tribunal’s own views may 
be persuasive, the court is not bound to accept or take into account the arbi-
tral tribunal’s findings on the matter.70 The parties may also raise new argu-
ments at the de novo hearing before the court reviewing a tribunal’s decision 
on jurisdiction.71 However, the de novo standard of review does not mean a 
complete rehearing where fresh evidence, oral evidence and/or cross-exam-
ination would be allowed in every application. The admission of oral evidence 
and cross-examination would only be allowed in special circumstances, be-
yond the mere existence of factual disputes, if it would secure the just, expe-
ditious and economical disposal of the matter.72

38.  It is also worth noting that an appeal against a jurisdictional ruling under 
section 10(3) of the IAA and Article 16 of the Model Law does not operate 
as a stay of proceedings unless the High Court orders otherwise.73 Further, 
section 10 of the IAA and Article 16 of the Model Law do not apply when a 
tribunal makes a jurisdictional finding as part of an award that also deals with 
the merits of the dispute, however tangentially.74

67	 PT Asuransi Jasa Indonesia (Persero) v Dexia Bank SA, 2007, 1 SLR(R) 597, 45.
68	 BCY v BCZ, 2017, 3 SLR 249, 36; BNA v BNB and another, 2019, SGHC 142, 10. The applicable standard 

of review in a setting aside application pursuant to Article 34 of the Model Law and an application to resist 
enforcement under section 31 of the IAA on jurisdictional grounds is also de novo: see PT First Media.

69	 AQZ v ARA, 2015, 2 SLR 972, 57; affirmed in Sanum Investments Ltd v Government of the Lao People’s 
Democratic Republic, 2016, 5 SLR 536, 43.

70	 BCY v BCZ, 2017, 3 SLR 357, 36; Sanum Investments Ltd v Government of the Lao People’s Democratic 
Republic, 2016, 5 SLR 536, 41.

71	 BMO v BMP, 2017, SGHC 127, 46; PT Tugu Pratama Indonesia v Magma Nusantara Ltd, 2003, 4 SLR(R) 
257, 18.

72	 AQZ v ARA, 2015, 2 SLR 972.
73	 Section 10(9)(a), IAA. See also BLY v BLZ and another, 2017, SGHC 59.
74	 In Kingdom of Lesotho v Swissbourgh Diamond Mines (Pty) Ltd and others, 2017, SGHC 195, the High 

Court affirmed the decision in AQZ v ARA and held that, as the tribunal had issued an award containing 
decisions on both jurisdiction and merits, a party would not be able to appeal against the award under sec-
tion 10(3) of the IAA (and Article 16 of the Model Law). In such instances, a party may instead challenge 
the award pursuant to Article 34 of the Model Law on the basis that the tribunal lacked jurisdiction. See 
also, Sinolanka Hotels & Spa (Private) Limited v Interna Contract SpA, 2018, SGHC 157.
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39.  In connection with the appeal mechanism under section 10 of the IAA 
and Article 16 of the Model Law, there is the question of whether the failure 
to take advantage of this appeal mechanism would result in a party being pre-
cluded from subsequently challenging the award on jurisdictional grounds 
pursuant to Article 34 of the Model Law. In PT First Media TBK (formerly 
known as PT Broadband Multimedia TBK) v Astro Nusantara International 
BV and others and another appeal (“PT First Media”)75, a case concerning 
whether an award debtor was permitted to resist enforcement of a domestic 
international award even if it had not actively challenged the award at an ear-
lier opportunity, the Court of Appeal remarked that it would be “surprised if 
a party retained the right to bring an application to set aside a final award on 
the merits under Art 34 on a ground which they could have raised via other 
active remedies before the supervising court at an earlier stage when the arbi-
tration process was still ongoing.”76

40.  Subsequently, the High Court in Rakna Arakshaka Lanka Ltd v Avant 
Garde Maritime Services (Private) Limited77, citing PT First Media, held that 
a non-participating party who failed to challenge a tribunal’s jurisdictional 
ruling pursuant to Article  16 of the Model Law would be precluded from 
challenging the subsequent award on jurisdictional grounds pursuant to Arti-
cle 34 of the Model Law (and section 10 of the IAA). The Court reasoned that 
where a tribunal had chosen “to decide jurisdiction as a preliminary ques-
tion or issue, then all the considerations of finality, certainty, practicality, cost, 
preventing dilatory tactics and settling the position at an early stage at the 
seat militate against allowing a respondent to reserve its objections to the last 
minute and indulge in tactics which result in immense delays and cost.”78 In 
the Court’s view, it would be an “abuse of process” for “a party to wait till the 
opposing party goes through the whole arbitral process, obtains an award, only 

75	 PT First Media TBK (formerly known as PT Broadband Multimedia TBK) v Astro Nusantara Interna-
tional BV and others and another appeal, 2014, 1 SLR 372.

76	 Ibid., 130. The dicta of the Court of Appeal’s was contrary to the remarks made by the High Court in its 
judgment below where it was suggested that non-participating party (e.g. one who had either boycotted 
the arbitration at the outset or after a ruling on jurisdiction was made) who did not challenge the tribunal’s 
jurisdictional ruling pursuant to section 10 of the IAA or Article 16 of the Model Law could neverthe-
less subsequently rely on Article 34 of the Model Law to challenge the eventual award on jurisdictional 
grounds: see Astro Nusantara International BV and others v PT Ayunda Prima Mitra and others, 2013, 1 
SLR 636, 131-133.

77	 Rakna Arakshaka Lanka Ltd v Avant Garde Maritime Services (Private) Limited, 2018, SGHC 78.
78	 Ibid., 71.



Articles/Doctrine
Case Law of the Supreme Court of Singapore in the Field of Arbitration

647

b-Arbitra 2019/2� Wolters Kluwer

to be met by a setting aside application at the seat on the ground of a lack of 
jurisdiction.”79

41.  However, the decision of the High Court was subsequently overturned 
by the Court of Appeal.80 The Court of Appeal held that, while Article 16 of 
the Model Law (and section 10 of the IAA) was intended to have preclusive 
effect, such preclusive effect does not extend to parties who choose not to 
participate in the arbitration proceedings and elect not to actively challenge a 
tribunal’s preliminary ruling on jurisdiction under section 10 or Article 16(3). 
The Court of Appeal reasoned that, while an arbitration agreement obliges 
a claimant to submit any dispute falling under the agreement to arbitration, 
there is no such duty on the respondent. A respondent who believes that the 
tribunal has no jurisdiction is therefore entitled to sit by and do nothing, and 
the law cannot compel the respondent to take part in those arbitration pro-
ceedings commenced against it. Consequently, in the absence of such a clear 
duty, the Court of Appeal held that it was difficult to conclude that a non-par-
ticipating respondent should be precluded by section 10 or Article 16 from 
raising its jurisdictional objections in a subsequent setting aside proceedings. 
In relation to the arguments that to circumscribe the preclusive effect of sec-
tion 10 and Article 16 would result in wasted costs and allow dilatory tactics, 
the Court of Appeal found that such arguments were of little weight or in-
applicable in situations involving non-participating parties when there was 
either no arbitration agreement to begin with or the arbitration proceedings 
were in some way contrary to the agreement as, first, any resulting wasted 
costs on the part of the claimant would be completely self-induced and, sec-
ond, a non-participating party seeking to set aside the eventual award would, 
in any event, be subjected to the same time constraints as a participating re-
spondent would have been.
42.  That said, the Singapore courts have made clear that a party’s failure to 
actively challenge a tribunal’s ruling at an earlier opportunity will not, in any 
event, preclude it from relying on its passive remedy of resisting enforcement 
of the eventual award.81

79	 Ibid., 72.
80	 Rakna Arakshaka Lanka Ltd v Avant Garde Maritime Services (Pte) Ltd, 2019, SGCA 33.
81	 See PT First Media TBK (formerly known as PT Broadband Multimedia TBK) v Astro Nusantara Interna-

tional BV and others and another appeal, 2014, 1 SLR 372, discussed in further detail below at 56 to 58.
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V.	 Recourse against arbitral awards
43.  Consistent with the policy of minimal curial intervention, there is no 
provision under the IAA for appeals against arbitral awards made in Singa-
pore.82 The only recourse against an arbitral award is an application to set 
aside the award. The grounds for setting aside an award are exhaustively set 
out in Article 34 of the Model Law, as supplemented by section 24 of the IAA. 
Section 24 of the IAA provides two additional grounds for the setting aside 
of an arbitral award. These additional grounds are that (i) the making of the 
award was induced or affected by fraud or corruption, and (ii) a breach of the 
rules of natural justice occurred in connection with the making of the award 
by which the rights of any party have been prejudiced. A setting aside applica-
tion is to be made to the High Court83, and should be taken out within three 
months of receipt by the applicant of the award or the corrected award.84

44.  In the context of applications to set aside an arbitral award, the judicial 
philosophy is clearly based on the policy of minimal curial intervention and 
the court will not intervene merely because it might have resolved the vari-
ous controversies in play differently. The power of intervention is “exercised 
warily and only in meritorious cases where statutorily prescribed grounds for 
setting aside have been established.”85 As noted by the Court of Appeal in Soh 
Beng Tee & Co Pte Ltd v Fairmount Development Pte Ltd (“Soh Beng Tee”),  
“[a]ggressive judicial intervention can only result in the prolonging of the arbi-

82	 It is worth noted that the Singapore government is currently considering legislative amendments to the 
IAA to allow for a party to arbitral proceedings to appeal to the High Court on a question of law arising out 
of an award made in the proceedings, provided that parties have agreed to opt in to this mechanism. See, 
Ministry of Law, ‘Public Consultation on International Arbitration Act’, https://www.mlaw.gov.sg/con-
tent/minlaw/en/news/public-consultations/public-consultation-on-international-arbitration-act.html, 
accessed 30 June 2019.

83	 Article 34(2), read with Article 6 of the Model Law and section 8 of the IAA.
84	 Order 69A Rule 2(4) of the Rules of Court and Article 34(3) of the Model Law. In ABC Co v XYZ Co Ltd, 

2003, 3 SLR(R) 546, the High Court held that the three-month time limit was absolute and could not be 
extended. Thus, if any application was made after the three-month period to add new grounds by way 
of an amendment of the original application to set aside, such applications would only be allowed if the 
proposed new grounds arose out of the same facts or substantially the same facts as the grounds originally 
specified. In BXS v BXT, 2019, SGHC(I) 10, the Singapore International Commercial Court (which is a 
division of the Singapore High Court), after examining the relevant provisions of the SCJA, found that the 
three-month time limit was in the nature of a “written law relating to limitation” and therefore there was no 
power for the court to extend time for applying to set aside an award. That said, this is an issue that has yet 
to be decided by the Court of Appeal, and it remains to be seen how the Court of Appeal would approach 
this issue.

85	 BLB and another v BLC and others, 2013, 4 SLR 1169, 2.



Articles/Doctrine
Case Law of the Supreme Court of Singapore in the Field of Arbitration

649

b-Arbitra 2019/2� Wolters Kluwer

tral process and encourage myriad unmeritorious challenges to arbitral award 
by dissatisfied parties. Left unchecked, an interventionist approach can lead 
to indeterminate challenges, cause indeterminate costs to be incurred and 
lead to indeterminate delays.”86 Further, having opted for arbitration, parties  
must be taken to have acknowledged and accepted the attendant risks of 
having only a very limited right of recourse to the courts.87

45.  Thus, arbitral awards will be read generously such that only meaningful 
breaches that have actually caused prejudice are ultimately remedied. Indeed, 
as the Court of Appeal had stressed, “it is not the function of the court to as-
siduously comb an arbitral award microscopically in attempting to determine 
if there was any blame or fault in the arbitral process”.88 A losing party may 
attempt to air its grievances before the court as complaints of breaches of nat-
ural justice or other established grounds of challenge, and in doing so seek to 
re-open the arbitration or traverse over the issues in the arbitration. But the 
Singapore courts have made clear that such attempts to re-open the merits 
of an arbitration will be firmly resisted, and in a borderline case the benefit of 
the doubt would invariably favour the tribunal.89 It has also been made clear 
that the courts will not allow arguments to be made in setting aside proceed-
ings that were not put before the tribunal in the underlying arbitration pro-
ceedings, lest a party be allowed to have a second bite at the cherry.90

46.  This overarching judicial philosophy informs the Singapore courts’ 
approach across the various grounds for setting aside an award. In the con-
text of fraud pursuant to section 24(a) of the IAA91, such allegations must 
pertain to “the making of the award” or to the conduct of the arbitration itself. 
In Rakna Arakshaka Lanka Ltd v Avant Garde Maritime Services (Private) 
Limited92, the High Court rejected the plaintiff ’s argument that the award 
should be set aside because the contract which contained the agreement to 

86	 Soh Beng Tee & Co Pte Ltd v Fairmount Development Pte Ltd, 2007, 3 SLR(R) 86, 62.
87	 Ibid., 65(d).
88	 Ibid., 65(f ).
89	 BLB and another v BLC and others, 2013, 4 SLR 1169, 2-3. See also, TMM Division Maritama SA de CV v 

Pacific Richfield Marine Pte Ltd, 2013, 4 SLR 972.
90	 Triulzi Cesare SRL v Xinyi Group (Glass) Co Ltd, 2015, 1 SLR 114.
91	 There is substantial overlap between the ground of fraud, corruption and bribery under section 24(a) of the 

IAA and the public policy ground under Article 34(2)(b)(ii) of the Model Law. In practice, therefore, these 
two grounds are often pleaded together.

92	 Rakna Arakshaka Lanka Ltd v Avant Garde Maritime Services (Private) Limited, 2018, SGHC 78.
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arbitrate was obtained by bribery and corruption.93 The threshold for show-
ing fraud is also a high one and encompasses “a showing of bad faith during 
the arbitration proceedings, such as bribery, undisclosed bias of the arbitrator, 
or willful destruction or withholding of evidence”.94 While non-disclosure of 
evidence can amount to fraud, this must be deliberate and aimed at deceiving 
the arbitrator. Further, such evidence would have to be decisive in that its 
disclosure would have caused the arbitrator to rule in favour of the plain-
tiff.95 Further, even if the non-disclosure was intentional, it may not amount 
to fraud as the adversarial procedure in arbitration admits of the possible 
sanction of an adverse inference being drawn against the party that does not 
produce the document in question in compliance with an order.96

47.  On the ground of breach of natural justice pursuant to section 24(b) of 
the IAA, the threshold is likewise a high one. In Soh Beng Tee, the Court 
of Appeal recognised that the overriding concern is one of fairness. Thus, 
parties to an arbitration have a right to be heard effectively on every issue 
that may be relevant to the resolution of a dispute. However, fairness is a 
multi-dimensional concept and it would also be unfair to the successful party 
if it were deprived of the fruits of its labour as a result of a dissatisfied party 
raising a multitude of arid technical challenges after an award had been made. 
There is, therefore, the delicate balance of ensuring integrity of the arbitral 
process whilst ensuring that the rules of natural justice are complied with. In 
this case, the Court held that the failure to refer to every point does not in ev-
ery instance give rise to a valid ground of challenge. It was held that, “[o]nly in 
instances such as where the impugned decision reveals a dramatic departure 
from the submissions, or involves an arbitrator receiving extraneous evidence, 
or adopts a view wholly at odds with the established evidence adduced by the 
parties, or arrives at a conclusion unequivocally rejected by the parties as 
being trivial or irrelevant, might it be appropriate for a court to intervene. In 
short, there must be a real basis for alleging that the arbitrator has conducted 

93	 The High Court, however, observed that, if bribery or corruption in connection with the main contract 
could be established, the plaintiff may be able to invoke public policy as a ground to resist enforcement of 
the award under section 31(4)(b) of the IAA. By extension, the plaintiff may also invoke the public policy 
ground under Article 34(2)(b)(ii) of the Model Law to set aside the award.

94	 Beijing Sinozonto Mining Investment Co Ltd v Goldenray Consortium (Singapore) Pte Ltd, 2013, SLR 814, 
41.

95	 Swiss Singapore Overseas Enterprises Pte Ltd v Exim Rajathi India Pvt Ltd, 2010, 1 SLR 573. See also, BVU 
v BVX, 2019, SGHC 81.

96	 Dongwoo Mann+Hummel Co Ltd v Mann+Hummel GmbH, 2008, 3 SLR(R) 871, 145.
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the arbitral process either irrationally or capriciously.”97 It was also held that 
a party challenging an award on this ground must establish (i) which rule of 
natural justice was breached, (ii) how it was breached, (iii) in what way the 
breach was connected to the making of the award, and (iv) how the breach 
prejudiced its rights.98

48.  While one of the fundamental rules of natural justice requires arbitra-
tors to treat the parties equally and give each of them the full opportunity to 
present their case99, equality of treatment does not require identity of treat-
ment.100 Thus, the fact that a party was not afforded the exact same amount of 
time as the other party to prepare and file an expert report was not a breach 
of natural justice.101 Likewise, in China Machine New Energy Corp v Jaguar 
Energy Guatemala LLC and another102, the High Court rejected the plaintiff ’s 
argument that the imposition of an Attorney Eyes-Only (AEO) Order by the 
tribunal over the disclosure of disputed documents was a breach of natural 
justice that warranted the setting aside of the award. The High Court consid-
ered the fact that the tribunal had allowed the defendants to apply for its em-
ployees to have access to the documents. Furthermore, as the arbitration was 
commenced on an expedited basis, the High Court opined that in electing 
such a procedure, parties must also have considered how compressed time-
lines would affect due process.
49.  In TMM Division Maritima SA de CV v Pacific Richfield Marine Pte 
Ltd103, the High Court held that a tribunal does not have a duty to deal with 
every issue that each party raises but only those that are essential. In this re-
gard, tribunals will be given a fair latitude to select which issues are essential 
and the courts will not be too ready to intervene. So long as a decision on one 
argument suffices to resolve an essential issue, the tribunal need not go on 
to consider all other arguments canvassed under that issue. Indeed, in SEF 
Construction Pte Ltd v Skoy Connected Pte Ltd, the High Court stated that 

97	 Soh Beng Tee & Co Pte Ltd v Fairmount Development Pte Ltd, 2007, 3 SLR(R) 86, 65(d). See also, Dong-
woo Mann+Hummel Co Ltd v Mann+Hummel GmbH, 2008, 3 SLR(R) 871.

98	 Soh Beng Tee & Co Pte Ltd v Fairmount Development Pte Ltd, 2007, 3 SLR(R) 86, 29.
99	 Section 22, IAA and Article 18, Model Law.
100	 Triulzi Cesare SRL v Xinyi Group (Glass) Co Ltd, 2015, 1 SLR 114, 112-113.
101	 Ibid.
102	 China Machine New Energy Corp v Jaguar Energy Guatemala LLC and another, 2018, SGHC 101. The 

authors note that this case is currently on appeal to the Court of Appeal.
103	 TMM Division Maritima SA de CV v Pacific Richfield Marine Pte Ltd, 2013, 4 SLR 972.
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“[n]atural justice requires that the parties should be heard; it does not require 
that they be given responses on all submissions made”.104

50.  In AKN and another v ALC and others and other appeals105, the Court of 
Appeal opined that neither poor reasoning on the part of the tribunal nor a 
misunderstanding of the party’s argument were grounds to set aside an award 
on the basis of a breach of natural justice. Further, where it was found that 
the tribunal had committed a breach of natural justice or exceeded its powers 
or jurisdiction, it is not a ground for setting aside the award in its entirety. In 
such instances, the courts will, where the impugned issue or amount is capa-
ble of being separated, only set aside that issue or amount.
51.  In BLC and others v BLB and another106, the Court of Appeal demon-
strated the standard of rigour that the Singapore courts would exercise when 
considering an application to set aside an award. In this case, the respondents 
applied to the High Court to set aside an arbitral award on the basis that the 
arbitrator had failed to apply his mind to one of the counterclaims that the 
respondents had included in their list of issues before the arbitrator and had 
arbitrarily dismissed it. The High Court set aside the part of the award which 
dealt with the disputed counterclaim and remitted it to a new tribunal for 
determination. However, the High Court's decision was reversed upon ap-
peal to the Court of Appeal. The Court of Appeal observed that arguments 
that had been raised before the High Court had, in fact, not been raised in 
the case brought before the arbitrator. The Court of Appeal cautioned that 
“courts must be wary of a party who accuses an arbitrator of failing to consider 
and deal with an issue that was never before him in the first place”. The Court 
of Appeal, after assessing the pleadings, evidence, lists of issues and arbitral 
award in detail, concluded that it was apparent that the arbitrator did, in fact, 
address his mind to the disputed counterclaim. Accordingly, the Court of Ap-
peal allowed the appeal.
52.  It is inconclusive under Singapore law whether findings of fact by an arbi-
tral tribunal which were not based on any logically probative material (some-
times referred to as the “no evidence rule”) would be considered a breach 
of natural justice. In AQU v AQV107, the High Court obliquely explored this 
question. However, it ultimately declined to make a definitive pronouncement 

104	 SEF Construction Pte Ltd v Skoy Connected Pte Ltd, 2010, 1 SLR 733, 60.
105	 AKN and another v ALC and others and other appeals, 2015, 3 SLR 488.
106	 BLC and others v BLB and another, 2014, SGCA 40.
107	 AQU v AQV, 2015, SGHC 26.
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on this matter as the issue had not been sufficiently explored by the parties, 
nor was it necessary, in that instance, to make the finding that there was no 
breach of natural justice.108

53.  As regards the public policy ground under Article  34(2)(b)(ii) of the 
Model Law, it has been described by the Court of Appeal as a concept that 
should only operate in instances where the upholding of an arbitral award 
would “shock the conscience” or is “clearly injurious to the public good” or 
“wholly offensive to the ordinary reasonable and fully informed member of the 
public”109, or where there were “egregious circumstances such as corruption, 
bribery or fraud, which would violate the most basic notions of morality and 
justice.”110 An applicant asserting a breach of public policy must specify the 
specific public policy and the part of the award that conflicts with that poli-
cy.111 In PT Asuransi Jasa Indonesia (Persero) v Dexia Bank SA, the Court of 
Appeal held that errors of law and fact in an award per se do not engage the 
public policy of Singapore.112 The concept of public policy in the context of 
international arbitration in Singapore is, therefore, a narrow one.113

54.  This brief survey of the case law on the setting aside of an arbitral award 
in Singapore highlights the restrain that the Singapore courts exercise before 
intervening in the arbitral process. As far as possible, the Singapore courts 
will strive to give effect to the certainty and finality of the arbitral process. 
In this regard, the courts’ focus is on the proportionality between the harm 
caused by the breach and how that can be remedied.114 Thus, even if a breach 
pursuant to section 24 of the IAA or Article 34 of the Model Law is estab-
lished, it will not normally be sensible or appropriate to set aside the entire 

108	 The obiter remarks of the High Court nevertheless alluded to the possibility that such a ground would 
be recognised as a basis to find a breach of natural justice. See also TMM Division Maritima SA de CV v 
Pacific Richfield Marine Pte Ltd, 2013, 4 SLR 972.

109	 PT Asuransi Jasa Indonesia (Persero) v Dexia Bank SA, 2007, 1 SLR(R) 597, 59.
110	 Sui Southern Gas Co Ltd v Habibullah Coastal Power Co (Pte) Ltd, 2010, 3 SLR 1, 48.
111	 John Holland Pty Ltd (formerly known as John Holland Construction & Engineering Pty Ltd) v Toyo Engi-

neering Corp (Japan), 2001, 1 SLR(R) 443, 25.
112	 PT Asuransi Jasa Indonesia (Persero) v Dexia Bank SA, 2007, 1 SLR(R) 597, 57.
113	 For an example of an award that was set aside on the ground of public policy, see, BAZ v BBA and others 

and other matters, 2018, SGHC 275, where the High Court held that “the principle of protecting the interests 
of minors in commercial transactions is part of the public policy of Singapore”. Accordingly, the part of the 
award which held some minors to be jointly and severally liable with the other defendants in the arbitration 
for the damages, interest and costs awarded was set aside.

114	 Soh Beng Tee & Co Pte Ltd v Fairmount Development Pte Ltd, 2007, 3 SLR(R) 86, 92.
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award if the breach is only in relation to an isolated or stand-alone issue or if 
the breach resulted in no actual or real prejudice.

VI.	 Recognition and enforcement of arbitral awards
55.  There are two regimes for the enforcement of arbitral awards under the 
IAA.
56.  The first regime, for arbitral awards made in a Singapore-seated interna-
tional arbitration, is found in section 19 of the IAA, which provides that such 
awards may be enforced as a judgement or order of the court with the leave 
of the High Court. However, section 19 of the IAA is silent as to the circum-
stances in which enforcement may be refused, and as noted at [9] above, Arti-
cles 35 and 36 of the Model Law (which make provisions for the enforcement 
of awards) have not been adopted in Singapore. But this silence in the IAA 
does not mean the courts must enforce all arbitral awards, regardless of the 
circumstances. In PT First Media, the Court of Appeal held that, even though 
Article 36 does not have the force of law in Singapore, given that the purpose 
of the IAA is to embrace the Model Law, “the most efficacious method of giv
ing full effect to the Model Law philosophy would […] be to recognise that the 
same grounds for resisting enforcement under Art 36(1) are equally available 
to a party resisting enforcement under s 19 of the IAA.”115 It is therefore clear 
that the grounds for resisting enforcement under Article 36 are applicable in 
Singapore notwithstanding that the provision has not been expressly adopted 
in the IAA.
57.  The Court of Appeal, in PT First Media, also confirmed that a party has 
a “choice of remedy” at the seat of the arbitration, which the Court described 
as a fundamental design of the Model Law.116 A party may, therefore, choose 
between the active and passive remedies available to it under the IAA and 
Model Law and the party may, on the one hand, decide to actively challenge 
the decision of the tribunal on its jurisdiction117 or set aside the award118 or 
it may, on the other hand, decide to do nothing until the other party seeks 
enforcement whereupon it will resist enforcement. Importantly, a party is not 

115	 PT First Media TBK (formerly known as PT Broadband Multimedia TBK) v Astro Nusantara Interna-
tional BV and others and another appeal, 2014, 1 SLR 372, 84.

116	 Ibid., 53-55 and 65-71.
117	 Pursuant to section 10, IAA and/or Article 16, Model Law.
118	 Pursuant to section 24, IAA and/or Article 34, Model Law.
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precluded from resisting the enforcement of an award by virtue of the fact 
that it had not actively challenged the award at an earlier opportunity.
58.  PT First Media may be seen as a departure from the Singapore courts’ ear-
lier narrow and mechanical approach in applying the IAA and the Model Law 
which, at times, resulted in decisions that were inconsistent with the spirit of 
the Model Law and the practice of international arbitration. Indeed, the case 
was described by one commentator as a “watershed decision which not only 
changes the law in interpreting section 19 IAA but in fact seems radically to 
change the approach of the Court of Appeal in interpreting the [Model Law] 
and the IAA. The Singapore Court of Appeal seems completely to abandon its 
past, narrow and parochial approach to the interpretation of the [Model Law] 
and the IAA and endorses a purposive approach.”119 It is expected that the 
Singapore courts will continue to apply this purposive approach that reflects 
the underlying philosophy and international character of the Model Law.
59.  The second regime, for foreign arbitral awards made in the territory of 
a country that is a signatory to the New York Convention, is governed by 
Part III of the IAA. Section 29 of the IAA provides that a foreign award may 
be enforced by action or with the leave of the High Court in the same manner 
as a judgement of the court pursuant to section 19 of the IAA for the en-
forcement of Singapore-seated awards. In Aloe Vera of America, Inc v Asianic 
Food (S) Pte Ltd and another120, the High Court stated that the process of 
seeking leave to enforce an award was a “mechanistic” one and the function of 
the enforcement court was not to undertake a judicial investigation into the 
circumstances in which the award was made. However, where enforcement 
is challenged, the courts will be entitled to conduct a rehearing based on the 
grounds prescribed in section 31 of the IAA.
60.  Section 31 of the IAA sets out the grounds on which a Singapore court 
may properly refuse to enforce such foreign awards. These grounds are es-
sentially those set out in Article V of the New York Convention, and which 
are materially identical to those under Article 34 of the Model Law. Conse-
quently, cases decided under Article 34 of the Model Law may be relevant 
to section 31 of the IAA. The grounds listed in section 31 of the IAA are 
exhaustive. Thus, the enforcement of an award would only be refused if one 
of the grounds in sections 31(2) or 31(4) is established. While section 31 of 

119	 Gary F. BELL, “Singapore” in Gary F. BELL (ed.), The UNCITRAL Model Law and Asian Arbitration Laws: 
Implementation and Comparisons, Cambridge University Press 2018, p. 263.

120	 Aloe Vera of America, Inc v Asianic Food (S) Pte Ltd and another, 2006, 3 SLR(R) 174.
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the IAA does not expressly provide that the courts may refuse enforcement 
of an award on grounds that the making of the award was “induced or affected 
by fraud or corruption” or “a breach of the rules of natural justice occurred in 
connection with the making of the award”121, the presence of such elements 
would likely fall within section 31(4)(b), which provides that enforcement 
may be refused if the enforcement of the award would be contrary to the 
public policy of Singapore.
61.  The Singapore courts’ approach to the enforcement of both Singa-
pore-seated and foreign-seated arbitral awards has been clearly pro-enforce-
ment. In this regard, the decision of the High Court in Re An Arbitration 
Between Hainan Machinery Import and Export Corp and Donald & McArthy 
Pte Ltd122, is indicative of the attitude of the Singapore courts towards the 
enforcement of arbitral awards under the New York Convention. In this case, 
four substantive grounds were relied upon to challenge the enforcement of an 
arbitration award made in China pursuant to CIETAC Rules.
62.  First, the defendants relied on section 31(2)(e) of the IAA.123 The argu-
ment was rejected inter alia on the basis that the defendants did not put for-
ward any evidence that CIETAC’s Arbitration Rules were breached. Further, 
the defendants had ample opportunity to attend the hearing, but failed to 
attend. The defendants, therefore, had very little right to criticise the manner 
in which the arbitration had been conducted.
63.  Second, the defendants relied on section 31(2)(d) of the IAA.124 The de-
fendants argued that the plaintiffs had waived and/or repudiated their right 
to arbitrate when they threatened that they would seek “legal recourse” and 
subsequently requested the defendants to deal directly with a named Singa-
pore law firm. The Court rejected the argument, holding that the facts did not 
give rise to a waiver or a repudiation. The Court further noted that, in cases 
where such an argument had succeeded, there was evidence from which an 
inference could be drawn that the parties had abandoned or rescinded the 
agreement to arbitrate, or where the conduct of one party was to induce the 

121	 Section 24, IAA.
122	 Re An Arbitration Between Hainan Machinery Import and Export Corp and Donald & McArthy Pte Ltd, 

1995, 3 SLR(R) 354.
123	 The section applies where the arbitral procedure is not in accordance with the agreement of the parties, or 

failing such agreement, was not in accordance with the law of the country where the arbitration took place.
124	 The section applies where the award deals with a difference not contemplated by, or not falling within the 

terms of, the submission to arbitration or contains a decision on a matter beyond the scope of the submis-
sion to arbitration.
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other party to believe that the first party intended to abandon the arbitration. 
None of these factors were present in this case. The only evidence was a bare 
assertion on the part of the defendants that they sincerely believed that, by 
seeking “legal recourse”, the plaintiffs meant the institution of a lawsuit. This 
bare assertion was not sufficient.
64.  Third, the defendants relied on section 31(4)(a) of the IAA.125 The con-
tention raised was that the award did not specify the applicable law, and it was 
necessary that the dispute be determined in accordance with its applicable 
law. The defendants argued that, since there was no express choice of law, it 
was necessary for the parties to agree on the applicable law or for the arbitra-
tion tribunal to decide on it, and they had failed to do so. The Court rejected 
this argument on the basis of the principle that, in the absence of any express 
choice of law, the law of the nominated place of arbitration would normally 
be regarded as the implied choice of law of the parties. On the facts, this was 
Chinese law, and there was little evidence to suggest that the tribunal decided 
the dispute under any law other than Chinese law.
65.  Fourth, the defendants relied on the ground of public policy under sec-
tion 31(4)(b) of the IAA. It was argued that it would be contrary to public 
policy to allow the award to be enforced because facts had been raised which 
would give rise to the possibility that the award did not decide on the real 
matter in dispute between the parties and an injustice would be done to the 
defendants if the award were to be enforced. The Court rejected the argument 
as it found no exceptional circumstances in this case which would justify the 
refusal to enforce the award. The Court accepted that the “principle of comity 
of nations requires that the awards of foreign arbitration tribunals be given 
due deference and be enforced unless exceptional circumstances exist.”126 In 
this connection, the concept of public policy is the same as that under Ar-
ticle  34(2)(b)(ii) of the Model Law and is only engaged when enforcement 
would “offend against the most basic of the notions of justice”.127

66.  In Denmark Skibstekniske Konsulenter A/S I Likvidation (formerly known 
as Knud E Hansen A/S) v Ultrapolis 3000 Investments Ltd (formerly known 

125	 The section provides that the court may refuse to enforce an award if it finds that the subject-matter of the 
difference between the parties to the award is not capable of settlement by arbitration under the law of 
Singapore.

126	 Re An Arbitration Between Hainan Machinery Import and Export Corp and Donald & McArthy Pte Ltd, 
1995, 3 SLR(R) 354, 45.

127	 Aloe Vera of America, Inc v Asianic Food (S) Pte Ltd and Another, 2006, 3 SLR(R) 174, 75-76.
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as Ultrapolis 3000 Theme Park Investments Ltd)128, the defendant resisted en-
forcement on various grounds, including (i) that the party seeking leave to en-
force a foreign award in Singapore could not produce the original arbitration 
agreement, or a certified copy thereof, as required under section 30(1)(b) of 
the IAA, and (ii) pursuant to section 31(2)(b) of the IAA on the basis that the 
arbitration agreement was not valid. The High Court, however, granted the 
plaintiff ’s application for leave to enforce the award. The Court found that the 
plaintiff had produced a sufficient copy of the arbitration agreement. In this 
regard, the Court reiterated that the examination it must make of the docu-
ments is formalistic and not a substantive one. In relation to the defendant’s 
argument under section 31(2)(b) of the IAA, the Court held that the ques-
tion of whether the arbitration agreement was valid was to be determined 
based on Danish law and not Singapore law. On the basis of expert evidence 
adduced by the parties, the Court found that the arbitration agreement was 
valid as a matter of Danish law.
67.  Even if a ground for refusal to enforce an award is established, the court 
may nevertheless exercise its residual discretion to enforce the award when 
no prejudice is shown. In Sanum Investments Limited v ST Group Co, Ltd and 
others129, the High Court held that, despite the fact that the composition of 
the tribunal and the seat of the arbitration were not in accordance with the 
parties’ agreement, these were insufficient to refuse the enforcement of the 
award as the applicant had failed to demonstrate the manner in which the 
procedural irregularities caused any prejudice.
68.   Pursuant to section 31(5) of the IAA, the courts may adjourn enforce-
ment proceedings and order the party resisting enforcement to give suitable 
security if the court is satisfied that an application for the setting aside or for 
the suspension of the award has been made to a foreign court and is ongoing. 
In Man Diesel Turbo SE v I.M. Skaugen Marine Services Pte Ltd130, the High 
Court clarified that adjournment applications would be granted based on all 
the circumstances of the case, having regard to (i) whether the application to 
set aside was made bona fide and in good faith and (ii) the length of the ad-
journment applied for and any likely prejudice against the enforcing party. On 
the grant of an adjournment, the court may also make an order of security of 

128	 Denmark Skibstekniske Konsulenter A/S I Likvidation (formerly known as Knud E Hansen A/S) v Ultrap-
olis 3000 Investments Ltd (formerly known as Ultrapolis 3000 Theme Park Investments Ltd) 2010, 3 SLR 
661.

129	 Sanum Investments Limited v ST Group Co, Ltd and others, 2018, SGHC 41.
130	 Man Diesel Turbo SE v I.M. Skaugen Marine Services Pte Ltd, 2018, SGHC 132.
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payment against the applicant to protect the enforcing party against the risk 
of the dissipation of assets by the applicant outside of Singapore.

VII.	 Confidentiality in arbitration
69.  Confidentiality is often assumed in arbitral proceedings, but its scope, 
nature and application have given rise to divergent views across different ju-
risdictions.131

70.  In AAY and others v AAZ (“AAY v AAZ”)132, the High Court, after a com-
prehensive review of the leading common law cases on this issue, character-
ised the obligation of confidentiality in arbitration as a doctrine of arbitration 
law developed through the common law (rather than the wider corpus of in-
ternational arbitration law), and in Singapore, the obligation of confidential-
ity in arbitration will apply as a default to arbitrations where the parties have 
not specified expressly the private and/or confidential nature of the arbitra-
tion. There is, therefore, no need for parties to agree prospectively on the ob-
ligation of confidentiality where Singapore is to be the seat of the arbitration 
because confidentiality will apply as a substantive rule of arbitration law, not 
through the IAA, but from the common law, although parties would remain 
well-advised to do so.
71.  As to the scope, nature and application of the obligation of confidential-
ity, it has been held that these must be “determined in the context of each case 
and the nature of the information or documents at issue.”133 In the English 
Court of Appeal case of John Forster Emmott v Michael Wilson & Partners 
Ltd134, a case that was cited with approval by the High Court in AAY v AAZ, 
it was held that the duty of confidentiality requires “both parties not to dis-
close or use for any other purpose any documents prepared for and used in 
the arbitration, or disclosed or produced in the course of the arbitration, or 
transcripts or notes of the evidence in the arbitration or the award, and not to 

131	 For a detailed review of the law on confidentiality in international arbitration, see Michael HWANG et al, 
“Defining the Indefinable: Practical Problems of Confidentiality in Arbitration (Second Kaplan Lecture, 
17 November 2008)” in Hong Kong International Arbitration Centre (HKIAC) (ed.), International Arbi-
tration: Issues, Perspectives and Practice: Liber Amicorum Neil Kaplan, Wolters Kluwer, 2019.

132	 AAY and others v AAZ, 2011, 1 SLR 1093. See also a related decision in AAY and others v AAZ, 2011, 
2 SLR 528, which concerned the confidentiality of arbitration-related proceedings in court as well as the 
publication of redacted versions of judgments issued in such proceedings.

133	 AAY and others v AAZ, 2011, 1 SLR 1093, 54.
134	 John Forster Emmott v Michael Wilson & Partners Ltd, 2008, 2 All ER (Comm) 193.
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disclose in any other way what evidence has been given by any witness in the 
arbitration”.135

72.  As regards the exceptions to confidentiality, it was held that there is “no 
comprehensive list of exceptions to the obligation of confidentiality; but neither 
does the court have a general discretion to lift confidentiality”.136 Nevertheless, 
an examination of exceptions to confidentiality “would probably still begin 
with a reference to the established categories, taking into account the context 
and circumstances of the case, including the nature of the document(s) sought 
to be disclosed, to whom disclosure is sought to be made, and for what pur-
pose”.137 Established exceptions to the duty of confidentiality include parties’ 
consent (express or implied), where there is an order, or leave of the court, 
where it is reasonably necessary for the protection of the legitimate interests 
of an arbitration party, where the interests of justice require disclosure, and 
where the public interest requires disclosure.138 What all this means is that 
there are “limits to the obligation of confidentiality [although] the possible ex-
ceptions to confidentiality must […] be discussed in their appropriate context”.
73.  Finally, confidentiality extends to court proceedings under the IAA 
where such proceedings will be heard otherwise than in open court on the ap-
plication of any of the parties to the proceedings.139 Sections 22 and 23 of the 
IAA confers on parties the power to ensure and maintain confidentiality over 
challenges in court as of right and reflects the underlying general principle 
in Singapore’s arbitration law that arbitrations are not only private but also 
confidential.140 However, confidentiality may be lost by parties’ agreement, or 
if a party chooses not to exercise its rights under section 22 by making an ap-
plication when appropriate. In BBW v BBX and others141, the High Court clar-
ified that such proceedings refer only to those arising from provisions in the 
IAA, such as those relating to stay of proceedings, jurisdiction of arbitrator, 
or setting aside of an arbitral award. Nonetheless, even if the proceedings do 
not arise from the IAA, the courts have the inherent power to grant a sealing 

135	 Ibid., 81.
136	 AAY and others v AAZ, 2011, 1 SLR 1093, 63.
137	 Ibid., 64.
138	 As regards situations where the public interest requires disclosure, the High Court, in AAY and others v 

AAZ, 2011, 1 SLR 1093 (at 69-72), opined that this would be more properly characterised as a defence to 
the duty of confidentiality, rather than an exception.

139	 Sections 22 and 23, IAA.
140	 AAY and others v AAZ, 2011, 1 SLR 1093, 56.
141	 BBW v BBX and others, 2016, 5 SLR 755.
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order, which in the arbitration context is exercised by weighing the principle 
of open justice against the need to preserve confidentiality in arbitration.142

VIII.	Conclusion
74.  This brief overview of the arbitration case law in Singapore clearly demon-
strates the pro-arbitration approach that the Singapore courts now take – one 
that is also consistent with the spirit and purpose of the Model Law and the 
practice of international arbitration. Over the past quarter of a century, the 
arbitral jurisprudence in Singapore has not only grown, but has also matured 
into a source of Model Law jurisprudence in its own right. Indeed, Singapore’s 
arbitration case law has been cited in other jurisdictions such as Australia, 
the British Virgin Islands, England, Hong Kong, and India.143 Singapore’s ar-
bitral jurisprudence will no doubt continue to evolve with the introduction 
of various procedural innovations in arbitration such as summary procedure, 
expedited proceedings, emergency arbitrator and third-party funding in the 
Singapore market. The continued judicial support for arbitration will remain 
a key plank in the development and success of Singapore as a hub for dispute 
resolution, and as the preferred arbitral forum and jurisdiction in the region 
and globally.

142	 Ibid., 27. See also AZT v AZV, 2012, 3 SLR 794 at 9.
143	 See for example, Timothy COOKE, International Arbitration in Singapore: Legislation and Materials, 

Sweet & Maxwell, 2018, citing Blanalko Pty Ltd v Lysaght Building Solutions Pty Ltd, 2017, VSC 97 (Aus-
tralia); Anzen & Ors v Hermes One Ltd, 2016, UKPC 1 (the British Virgin Islands); Dainford Navigation 
Inc v PDVSA Petroleo SA “Moscow Stars”, 2017, EWHC 2150 and Autoridad del Canal de Panamá v Sacyr, 
SA & Ors, 2017, EWHC 2228 (England); Sun Tian Gang v Hong Kong & China Gas (Jilin) Ltd, 2016, 
HKCFI 1611 and S Co v B Co (unreported, HCCT, 12/2013, 24 July 2014) (Hong Kong); M/s Punjab State 
Industrial Development Corp v Sunil K Kansal, 2013(1) ARBLR 327 (P&H) (India).
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