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How Women Are Rising Up in IP Law

Marilyn Hall Patel, former chief judge of the Northern District of California, and Dechert's Katherine
Helm discuss supporting women in intellectual property and finding advocates in unlikely places.

By Scott Graham

The Recorder’s
property reporter Scott Graham
sat down with Marilyn Hall Patel,
the former chief judge of the U.S.
District Court for the Northern
District of California, and her for-
mer law clerk Katherine Helm,
now an IP life sciences partner at
Dechert in New York, to discuss
the state of women in IP law.
Patel and Helm share when to
give young guns a platform, why
lawyers should say yes to pater-
nity leave and how U.S. District
Judge Jack Coughenour of the
Western District of Washington
became an advocate for women
in the Ninth Circuit.

Answers have been edited for
length and clarity.

Kassie Helm: You had the prac-
tice in your court, which now has

intellectual

become a little more formalized,
you were one of the pioneers of
it, of having incentives for more
junior lawyers, either women or
diverse attorneys, or people who
might not get the opportunity ...
Marilyn Hall Patel: I never
made it one of my local rules,
but—it was very funny one time

when we were trying a case, the
woman on the team—it wasn’t
a patent case—but I could see
she was kicking her senior part-
ner, who wasn’t jumping up
and doing whatever he should
have been doing. And so finally
I just said, you know, why don’t
you let her proceed with it? She
seems to know the case pretty
well.

Scott Graham: Did they agree?

Patel: Yes, they did. And she
did a great job.

Helm: You had a reputation,
Judge [William] Alsup also, peo-
ple knew that he did that.

Graham: Still does, right?
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Patel: He actually embodied it
in a local rule.

Helm: Now it's become more
common, and several district
courts have done it. I think it’s
great. I've used it to inform cli-
ents, this is why you should put
a junior, a mid-level, let them
argue that motion or this smaller
thing.

Patel: Sometimes, they're the
one that knows the case. And the
senior partner comes wheeling
in with all the grandeur of that
title and has no clue what'’s going
on. There are some clients that
are very traditional and want the
older senior partner, even though
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the senior partner doesn’t know
a thing about the case.

Helm: True. I think it’s an edu-
cation.

Patel: Well, it’s an education
across the board. Law firms
are so afraid of their clients. It’s
intimidating, when you think
you might lose a client because
you make a decision that isn’t
related to the merits of the case.

Helm: Well, I think it’s incum-
bent upon the law firm then to
explain why it is related to the
merits of the case. The person
that you should be supporting
to run that litigation, argue that
motion, take that deposition is
the one that knows it best. And
that your informal practice of
the person behind passing the
Post-it notes to the person in
front who might not know all the
details—that’s happening.

Patel: Who should take the
laboring oar here? Does it fall to
the court to say, “OK, we've got
a new regime here?” It should
be everybody. But ultimately, it
seems to me the court does have
aresponsibility to say something.

Helm: I think it's wonderful
that the court says something. I
think it gives the law firm extra
credibility to the client. It’s a car-
rot and not a stick. More minutes
and argument.

Patel: Even now, and I'mgladit’s
working out well for you [Kassie],
but I think for a lot of women still,
over the general patent field, they
are still sort of looked at as second
wheels. Is it changing?

Helm: It’s changing, but it
takes a long time to change. At
law firms, the level of attrition for
women is very high. And if people
don’t figure out how to combat
that, you're never going to have
enough women at the higher
ranks that are doing those jobs.

I remember several years ago
when I was an associate, not at
Dechert, someone was giving
us a talk about partnership, and
they were touting how X-many
women had been in the partner-
ship class that year, which was
higher than it had been the year
before. And they said we’re hop-
ing that there’ll be a time when
there’s gender parity in the part-
nership class. And then some-
one else said, you know, if every
law firm started making every
class of partners 50% women, we
would still not see gender parity
in the firm partnerships in any-
one in this room’s lifetime. Just
on the numbers, that’s how long
it’s going to take.

Graham: Is [attrition] about
family issues or other reasons?

Helm: I certainly think there
are many other reasons. One
thing that’s improving quite rap-
idly about family issues is that
they're becoming non-gender
specific. Most of the policies at
law firms now, parental leave,
anyone can take it, lawyers and
nonlawyers. And I think cultur-
ally, more and more men are
taking them.

Last year I was staffing a litiga-
tion, and there was a mid-level

associate, a man, who I thought
would be great on the case. He
had experience in the jurisdic-
tion the case was going to be
brought in. And I called him and
said, “This is a great client. This
is going to be a great matter. I'd
really like the chance to work
with you. I think you'd be great
on this case. I hope you can do
it”

And he said, “Thank you so
much for thinking of me. I'd be
honored and it sounds wonder-
ful. T should let you know, my
wife and I are expecting, and I
plan on taking the full [three-
month] leave. So if that affects
your staffing decision I totally
understand.”

And T kind of paused. And I
thought, really, there’s only one
way to respond here. “No. 1, con-
gratulations. That's absolutely
wonderful. That’s far and beyond
the best news. No. 2, of course
I'd love to have you on the team.
And No. 3, see you in 2020.”

It was difficult because I had to
staff someone in on the interim.
The client had to get to know
multiple different people. He had
to get caught up to speed and
then you're paying for someone
else to do all sorts of things. And
that’s how it is.

Patel: How difficult is it to
accommodate those situations if
you have two or three people that
fall in that same category?

Helm: Well, you just have to
do it. It has to become a cul-
tural norm. Because if it’s not,
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then men will not think it's OK
to take the parental leave even
if it’s non-gender specific. Every
person who does it makes it OK
for the next one.

Graham: One thing that hasn’t
changed a lot. In the busiest
patent districts in the country—
between Delaware, the Eastern
District of Texas, the Central Dis-
trict of California—there are very
few women among the district
judges hearing patent cases. The
Central District of California pat-
ent pilot program, all six of the
district judges are men.

Helm: I did have a number of
cases in the Central District of
California before Judge [Mari-
ana| Pfaelzer, before she passed.
And she was known for sup-
porting women. She had sev-
eral cases where I know that
lawyers went out of their way,
because they thought it would
be helpful in front of the court,
to put women on the trial team,
either local counsel or leading
the team. That was more an
instance of informality, it wasn't
in her local rules. But that got
women some roles in the court.
That probably got me some
arguments [ might not other-
wise have had.

Patel: We had judges meet-
ings regularly. One of the issues
was always women. In fact, the
whole Ninth Circuit did a study

of women in the courtroom. It
not only dealt with judges or the
lack thereof, the litigants, women
witnesses, women jurors, you
name it. Everything. And what
was very clear from all of that was
that women were not being rec-
ognized for their participation in
the same way that men were.

We had a Ninth Circuit con-
ference, I still remember this. I
was on a panel. I got [Judge]
Jack Coughenour from Seattle to
sit on the panel. Because I fig-
ured you have to have a man
who has that sort of macho cred-
ibility. And he was considered
a trial lawyers’ trial lawyer. He
was appalled by [the results of
the study]. So he carried the ball
for us in the Ninth Circuit in get-
ting some changes for us with
respect to women in the court-
room, period. He helped us set
up a committee that then tried
to address these issues. And he
went out to speak all over the
country.

And I really felt it would be
better to let him do it. Because
if it had been me, people would
have said, “Well, what do you
expect?” Somehow, I had a sense
with Jack, the conversations I'd
had with him, while he was an
old trial lawyers’ trial lawyer, [he]
was with us. He was a disciple
for getting more women on the
bench, for treating women dif-

ferently in the courtroom, all of
that. He was really supportive.

Graham: I know that you
[Kassie| are working with ChIPs.
Are there any particular initia-
tives that you’'re working on
there?

Helm: ChIPs always has some
great initiatives. I'm one of the
founders of the New York chap-
ter. ChIPs chapters are expand-
ing almost every day. We're doing
our first European summit this
spring. We have a Next Gen sum-
mit that’s annual, where more
junior attorneys get opportuni-
ties to do mocks, opportunities
to get in front of clients, which
is great. Particularly in the Bay
Area. ChIPs is incredibly strong.

Patel: Well, that's where it
started.

Helm: It did start here. We have
several ties to SDNY [as well].
Judge [Loretta] Preska has been
a huge supporter of ChIPs. We've
now hosted two events at SDNY.
She’s encouraged several of the
other female judges at SDNY to
attend, and they do, which is
great. It gives women in IP more
of a presence before the court.

Scott Graham focuses on intel-
lectual property and the U.S.
Court of Appeals for the Federal
Circuit. He writes ALM's Skilled
in the Art IP briefing. Contact him
at sgraham@alm.com.
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