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S ince the enactment of the Investment 
Company Act of 1940 (Investment 
Company Act) and the Investment Advisers 

Act of 1940 (Advisers Act), the authority of the 
Securities and Exchange Commission (SEC or 
Commission) to grant relief from certain statu-
tory provisions has played an important role in the 
regulation of the investment management indus-
try. The Commission may issue an order granting 
an exemption from particular legal prohibitions, 
approve specified types of transactions, or make 
certain legal declarations. Because many of the 
applications for these orders involve requests for 
exemptive relief, the orders are commonly referred 
to as “exemptive orders.”

This article updates an earlier Investment Lawyer 
article on exemptive applications published in the 
mid-1990s. Since that time, the exemptive process 
has evolved to be more efficient. Most notably, the 
SEC recently adopted expedited review procedures 
to more quickly process “routine applications.”1 
Therefore, the time is right to update the prior 
article.2

The Statutory Framework
The Investment Company Act authorizes the 

SEC to issue orders granting relief from specific stat-
utory provisions in at least 33 separate instances.3 
However, the SEC’s broadest exemptive powers with 
respect to investment company regulation are set 

forth in Section 6(c) of the Investment Company 
Act. Section 6(c) provides that the Commission:

by order upon application, may condition-
ally or unconditionally exempt any person, 
security, or transaction... from any provi-
sion… of [the Investment Company Act]… 
if and to the extent that such exemption is 
necessary or appropriate in the public inter-
est and consistent with the protection of 
investors and the purposes fairly intended 
by the policy and provisions of [the Act].

According to one of the statute’s principal authors, 
David Schenker, the provision recognizes “the tech-
nical nature of this business and... the difficulty of 
making provisions for regulating an industry which 
has so many variants and so many different types 
of activities....”4 The Advisers Act, which governs 
investment advisers, contains a provision that is vir-
tually identical to Section 6(c).5

Even though Section 6(c)’s language is broad, 
the SEC uses its power “with circumspection.”6 In 
the Commission’s view, “the propriety of granting an 
exemption largely depends upon the purposes of the 
section from which an exemption is requested, the 
evils against which it is directed, and the end which 
it seeks to accomplish.”7

The legal consequences of an exemptive order 
are generally to shield an applicant from liability that 
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may otherwise result from engaging in the activity 
described in the application. Section 38(c) of the 
Investment Company Act specifically provides that, 
“[n]o provision of this [Act] imposing any liability 
shall apply to any act done or omitted in good faith in 
conformity with any... order of the Commission....” 
The Advisers Act has an identical provision.8

However, the US District Court stated in Entel 
v. Allen that Section 38(c) is inapplicable in situa-
tions where an exemptive order is obtained through 
fraudulent statements or omissions in an applica-
tion.9 In addition, an applicant would be liable for 
making an untrue statement of a material fact or 
omitting to state a fact that makes the statements 
made in the application materially misleading.10

Pre-Filing Considerations

Is SEC Action Necessary?

Only proposed activities that arguably are 
prohibited by the Investment Company Act or 
the Advisers Act are appropriate for an exemp-
tive application. The SEC’s Division of Investment 
Management (Division) occasionally receives appli-
cations that request relief from a specific section or 
rule for a transaction that, in the Division’s opinion, 
does not implicate that provision. In these situa-
tions, the Division may ask the applicant to remove 
that particular request for relief or amend the appli-
cation to further explain why relief is necessary.

Of course, it is not always clear if a specific 
statutory provision or rule is implicated. In research-
ing these issues, counsel should consider the specific 
legal provision, any relevant legislative history, case 
law, Division no-action and interpretive letters, 
SEC releases, and, most importantly, prior exemp-
tive orders. Summaries of applications are published 
in the Federal Register, and are available on the SEC 
Website and through other online services. In addi-
tion, counsel may obtain comment letters that 
the Division sends to applicants, and responses to 
those comments, through Freedom of Information 
Act (FOIA) requests.11 These comment letters and 

responses often provide valuable insight concerning 
the Division’s rationale for supporting or not sup-
porting an applicant’s proposal.

If there is no clear exemptive precedent for the 
proposed activity and it is a close call as to whether 
the activity is prohibited by a specific provision of 
the Investment Company Act or the Advisers Act, 
counsel should consider whether requesting a no-
action position from the Division is more appropri-
ate.12 The no-action route may be more appropriate 
for several reasons: counsel may believe that the pro-
posed activity is not prohibited by a specific legal 
provision but desires assurance from the Division, or 
there may not be a clear line of no-action precedent 
for the transaction.13

Counsel also should consider the different 
legal consequences of an exemptive order versus 
a no-action letter. Unlike an exemptive order, the 
Division’s no-action assurances do not preclude 
private parties from bringing a successful legal 
action.14 However, it seems “highly unlikely” that a 
court would disregard the views of the Division.15 
In practice, matters that should be addressed in 
an exemptive application and those that are more 
appropriately handled through the no-action pro-
cess sometimes overlap, and are debated both in 
the halls of the SEC and among members of the 
private bar.

Meeting with Staff
The Staff of the Division is generally available 

to respond to telephone inquiries about the exemp-
tive process. A staff attorney with the Division is 
assigned to respond to inquiries from the public each 
business day. The appropriate telephone number is 
(202) 942-0564.

There are occasions, however, when counsel 
believes it would be useful to meet with the Staff 
prior to filing an application to discuss whether the 
Division would be inclined to support a particular 
proposal or how an application should be struc-
tured. The Division’s policy is to schedule a pre-fil-
ing meeting only when “a proposal involves issues 
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that must be resolved before an application can be 
formally filed with the Commission.”16 If counsel 
believes that a meeting would be appropriate, coun-
sel should telephone the Chief Counsel’s Office at 
(202) 551-6825. If Chief Counsel’s Office agrees 
that a pre-filing meeting would be useful, the Staff 
often will ask counsel to submit a short letter before 
the meeting, summarizing the facts of the proposal, 
the legal issues involved, and counsel’s legal analysis 
and conclusions.

Preparing the Application
Many of the procedures for preparing and fil-

ing applications are set forth in Rule 0-2 under 
the Investment Company Act and Rule 0-4 under 
the Advisers Act; others are published in SEC 
releases, and some have developed as a matter of 
practice.

Applications, with the exception of applications 
to deregister an investment company,17 generally are 
presented in the following format:

I.	 The “Facing Page”
II.	 Text of the Application

A.	Name of Applicants and Relevant Statutory 
Provisions

B.	Description of Applicants and Proposed 
Transaction

C.	Request for Relief and Legal Analysis
D.	Discussion of Precedent
E.	Conditions
F.	 Persons to Contact and Signature Pages

III.	Exhibits
IV.	Supporting Documents
V.	 Authorization
VI.	Verification

Facing Page
The “facing page,” or cover page, should state 

in the heading that the application is before the 
SEC. It also should state the legal names of the 
applicants and their addresses, and the sections or 

rules from which relief is sought. In addition, the 
names and addresses of persons who should be con-
tacted with any questions or communications may 
be included.18

Each page of the application should be num-
bered sequentially from the facing page through the 
last page of the document, including any attach-
ments, and the total number of pages should be set 
forth on the facing page.19 A notation for an applica-
tion file number should be included, but the actual 
number should be left blank—the SEC will assign 
the application a file number when the application is 
filed. There are additional requirements for an “expe-
dited review.”20

Body of Application
Following the facing page, the text of the appli-

cation should have an introductory paragraph that 
states the names of the applicants and the requested 
statutory relief. The Division generally requests that 
the parties who are requesting relief, and parties who 
will be bound by conditions to an order, be named as 
applicants. For applicants requesting an “expedited 
review,” additional information must be included on 
the facing page.

The application next should provide a brief 
description of the applicants, for instance, their form 
of organization and general operations. The pro-
posed transaction then should be described in some 
detail. The factual presentation should be as concise 
as possible, while ensuring that the Commission has 
sufficient information to make the required statu-
tory findings.

An essential element of the application is the 
request for relief and the legal analysis. The request 
for relief should clearly and accurately state what 
relief is being requested and make clear that the relief 
is requested “to the extent necessary” to engage in 
the proposed transaction described in the applica-
tion. The legal analysis should set forth the pertinent 
provisions of the statute or rules and state why relief 
is necessary.21 The application also should analyze 
the facts of the proposed transaction in light of the 
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requisite statutory findings and state why the appli-
cant believes that the transaction meets the standards 
for relief.22

In preparing an application, counsel should 
“recognize the difference between their proposal 
and prior applications requesting similar relief and, 
to the extent possible, bring their proposal within 
applicable precedent.”23 Precedent should be cited 
and discussed where appropriate. If an applicant’s 
proposal is “substantially identical” to recently 
granted application, the application may be eligible 
for “expedited review.”24

SEC orders often are conditioned on an appli-
cant agreeing to take or not take certain actions. 
These conditions are included in a separate section 
of the application, and generally will be preceded by 
language to the effect that: “Applicants agree that 
any order granted pursuant to this application will 
be subject to the following conditions.” The condi-
tions are critical in determining whether an appli-
cant’s proposal meets the statutory standards for 
relief.

The main body of the application should con-
clude by stating the name, address, and telephone 
number of each person to whom the SEC should 
direct any questions or communications regarding 
the application (or refer to this information if it 
appears on the facing page).25 Each of the applicants 
must sign the application.26

Authorization
When an applicant is a corporation, partner-

ship, or other company, the applicant must include 
an “authorization,” which is a concise state-
ment of the applicable provisions of the articles 
of incorporation, bylaws, or similar documents, 
relating to the right of the person signing and fil-
ing the application to take such action on behalf 
of the applicant.27 The authorization must also 
include a statement that these requirements have  
been complied with and that the person signing 
and filing the application is fully authorized to do 
so.

If the authorization is dependent on resolutions 
of shareholders or directors, the resolutions must be 
attached as an exhibit. If an amendment to the appli-
cation is subsequently filed, the amendment must 
include a similar statement or a statement indicating 
that the authorization in the original application still 
remains in effect.28

Verification
The final part of the application is the “verifica-

tion,” which requires the person signing the applica-
tion to verify every statement of fact formally filed 
in support of an application. If the applicant is a 
corporation, the form of the verification is provided 
in Rule 0-2(d) under the Investment Company Act 
and Rule 0-4(d) under the Advisers Act.

Confidential Treatment
Applicants occasionally want to keep informa-

tion submitted in support of an application confi-
dential. Section 45(a) of the Investment Company 
Act and Section 210(a) of the Advisers Act pro-
vide that information contained in any applica-
tion will be made available to the public, unless the 
Commission issues an order that “finds that public 
disclosure is neither necessary nor appropriate in 
the public interest or for the protection of inves-
tors.” If an applicant wants confidential treatment 
for any information submitted, the following steps 
should be taken.

Confidential treatment requests and the infor-
mation with respect to which confidential treatment 
is requested must be submitted in paper format 
to the Division.29 The application should request 
confidential treatment under the appropriate statu-
tory provision for the relevant information, gener-
ally describe the information, and explain the basis 
of the request. The Division Staff then will review 
the information along with the application and will 
determine whether the statutory standard for mak-
ing the information non-public has been met.

For information that is not part of the formal 
application, such as supplemental letters, counsel 
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may request that the SEC keep the information 
confidential under an exception to the FOIA, 
which requires federal agencies generally to make 
documents in their control available to the public.30 
The procedures for requesting confidential treat-
ment for documents and for requesting documents 
under FOIA are contained in 17 C.F.R. § 200.83. 
Under these regulations, counsel may request that 
the Commission afford confidential treatment “for 
reasons of personal privacy or business confidenti-
ality, or for any other reason permitted by Federal 
law....”31

FOIA procedures apply only where “no other 
statute or Commission rule provides procedures for 
requesting confidential treatment respecting particu-
lar categories of information....”32 Thus, the FOIA 
procedures apply only in cases that are outside the 
scope of Section 45(a) of the Investment Company 
Act or Section 210(a) of the Advisers Act.33

Filing the Application
Whether relief is being sought under the 

Investment Company Act or Advisers Act deter-
mines how an exemptive application is filed.34

Investment Company Act
Applications under the Investment Company 

Act are filed electronically via the EDGAR system.35 
There is no filing fee. Each signatory to an electronic 
filing is required to manually sign a signature page 
or other document authenticating, acknowledg-
ing or otherwise adopting his or her signature that 
appears in typed form in the electronic filing.36 
This document must be: executed before or at the 
time the electronic filing is made; retained by the 
applicant for a period of five years; and made avail-
able to the SEC upon request.37 A transmittal letter 
should accompany the application and briefly state 
the reasons why the applicant believes it is entitled to 
the action requested, the name and address of each 
applicant, and the name and address of any person 
to whom any questions regarding the application 
should be directed.38

The EDGAR Filer Manual provides for three 
EDGAR electronic submission types for applica-
tions: (1) 40-APP, (2) 40-OIP, and (3) 40-6B. Most 
applicants will submit their applications under 
EDGAR submission type 40-APP. Applicants sub-
mitting certain insurance product applications, such 
as mixed and shared funding, bonus recapture, fund 
substitution,39 and exchange offers, will use EDGAR 
submission type 40-OIP. Employees’ securities com-
pany applications (also processed by the Division of 
Investment Management) will use EDGAR submis-
sion type 40-6B. These three submission types are 
designed to facilitate and expedite Staff review of the 
submissions.

If applicants have any questions as to the appro-
priate EDGAR submission type, they should con-
tact the Chief Counsel’s Office at IMOCC@sec.
gov or (202) 551-6825 to verify in advance the cor-
rect submission type so that the application can be 
routed correctly.

Advisers Act
Applications under the Advisers Act are filed on 

paper. There is no filing fee. Five copies of an appli-
cation should be filed with the SEC.40 The applicant 
must manually sign one copy.41 The other copies 
may have facsimile or typed signatures.42 A trans-
mittal letter should accompany the application and 
should reference the provisions of the Advisers Act 
and the associated rules under which application is 
made. The transmittal letter also should briefly indi-
cate whether the application closely follows prec-
edent, and, if not, the major substantive areas from 
which it deviates.43

Applications under the Advisers Act are filed 
with the SEC’s Office of the Secretary at the fol-
lowing address: US Securities and Exchange 
Commission, Office of the Secretary, 100 F Street, 
NE, Washington, DC 20549.

Whether the applicant mails or hand delivers 
the application, the applicant should also email a 
date-stamped copy of the application to the Office 
of the Secretary at Secretarys-Office@sec.gov.44
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Standard Staff Review

Review and Staff Comments
The Division’s process for reviewing exemp-

tive applications begins with the Chief Counsel’s 
Office. The exemptive applications program is 
headed by an associate director, then a couple of 
assistant chief counsels who report to the asso-
ciate director, and a number of Staff attorneys. 
Generally, a Staff attorney, working with an assis-
tant chief counsel and the associate director, will 
determine whether the Division has any questions 
or comments concerning the application. For 
applications that raise important policy issues, a 
deputy director or the Division director would be 
consulted.

Staff comments usually are sent to the appli-
cant in a letter; however, in certain circum-
stances, comments are given over the telephone. 
Comments take several forms. The Division may 
request that certain facts be clarified in the appli-
cation or that the legal analysis better support the 
request for relief.

An applicant will be asked in a comment letter 
to respond to the comments by filing an amended 
and restated application. When an applicant amends 
an application, the procedures are the same as the 
initial filing—except that counsel should send the 
reviewing Staff attorney the amended and restated 
application marked to show changes.

Standard Review Time Frame
For a “standard review” application (that is, 

an application not eligible for and proceeding 
under expedited review), the Division should 
take “action” within 90 days of the initial fil-
ing and each of the first three amendments to 
that application.45 For any subsequent amend-
ment, the Division should take action within 60 
days. The Division may grant 60-day extensions 
and the applicant should be notified of any such 
extension.46 An “action” on the application or an 
amendment consists of:

	■ Issuing a notice of the application;
	■ Providing the applicant with requests for clarifi-

cation or modification of the application; or
	■ Informing applicant that the application will be 

forwarded to the Commission.47

Expedited Staff Review
The SEC has an expedited review process 

for “routine applications” under the Investment 
Company Act.48 The agency’s goal was to balance 
an applicant’s desire for a prompt decision on their 
application with the SEC’s need for adequate time 
to consider requests for relief. The SEC also sought 
to make the application process less expensive for 
applicants, which would benefit fund shareholders.49

Eligibility for Expedited Review
An applicant may request expedited review for 

a “routine application.” That is an application “sub-
stantially identical” to two other applications for 
which an order granting the requested relief has been 
issued within three years of the date of the applica-
tion’s initial filing.50

Substantially Identical Standard
“Substantially identical” applications are those 

requesting relief from the same sections of the 
Investment Company Act and the rules thereunder, 
containing identical terms and conditions,51 and 
differing only with respect to factual differences.52 
The SEC specifically did not allow for “mix and 
match” precedent applications, that is, applications 
that combine portions or sections of different prior 
applications.53

Applications that Might not Qualify for 
Expedited Review

The SEC did not explicitly exclude any particu-
lar types of applications from expedited review. The 
proposing release and the adopting release, neverthe-
less, stated that it would be “highly unlikely” that the 
following types of applications would qualify:



VOL. 27, NO. 11  •  NOVEMBER 2020

Copyright © 2020 by CCH Incorporated. All Rights Reserved.

7

	■ Section 2(a)(9)—Declarations regarding 
“control;”

	■ Section 3(b)(2)—Inadvertent investment 
companies;

	■ Section 6(b)—Employee securities companies;
	■ Section 8(f )—Deregistration;
	■ Section 9(c)—Ineligible and disqualified firms; 

and
	■ Section 26(c)—Fund substitutions.54

In the SEC’s view, these types of applications, 
among others, are generally too fact-specific for 
applicants to be able to meet the substantially iden-
tical standard.55

Expedited Review Additional 
Requirements

In addition to meeting the “substantially iden-
tical” standards, applications for expedited review 
must include:56

	■ A notation on the cover page prominently stat-
ing “EXPEDITED REVIEW REQUESTED 
UNDER 17 C.F.R. 270.0-5(d).”57

	■ Exhibits with marked copies of the application 
showing changes from the final versions of the 
two precedent applications.58

	■ A cover letter, signed, on behalf of the applicant, 
by the person executing the application:
—	 Identifying the two substantially identical 

applications that serve as precedent, explain-
ing why the applicant chose those particular 
precedents, and, if more recent applications 
of the same type have been approved, why 
the precedents chosen are appropriate; and

—	 Certifying that the applicant believes the 
application meets the Rule requirements59 
and that the precedent marked copies are 
complete and accurate.60

Expedited Review Time Frame
The SEC will issue a notice for an application 

submitted for expedited review no later than 45 days 

from the date of filing, unless it notifies the appli-
cant that the application is not eligible for expedited 
review.61

While the SEC anticipates that a notice typically 
will be issued within the 45-day timeline, there may 
be situations where further Staff review is necessary. 
This may include, for example, cases where the SEC 
is considering a change in policy that would make 
the requested relief, or its terms and conditions, no 
longer appropriate, or there may be cases where the 
Staff is investigating potential violations of Federal 
securities laws that may be relevant to the requested 
relief.62 If the Staff notifies the applicant that an 
application is not eligible, they will give the appli-
cant the option to either withdraw the application 
or amend it to make changes so that the applica-
tion could proceed outside of the expedited review 
process.

The 45-day review time frame will pause, for 
among other reasons, an applicant filing an unsolic-
ited amendment or the Staff requesting an amend-
ment.63 If an applicant does not file an amendment 
responsive to a Staff request within 30 days of receiv-
ing such request, the application will be deemed 
withdrawn.64

Notice of Application and Order
Once the Division believes that an applica-

tion meets the statutory requirements for the 
relief sought, it generally will publish a notice of 
application in the Federal Register and on the SEC 
Website.65 A notice of application is designed to 
inform the public of the nature of an application 
and provide interested parties with an opportunity 
to request a hearing on the propriety of granting 
the requested relief.66

In addition to summarizing an application, 
the notice will indicate the earliest date that the 
SEC will issue an order granting the application.67 
The notice also will state that any interested 
person may request, within a designated time 
frame referred to as the “notice period,” that the 
Commission hold a hearing on the application. 



THE INVESTMENT LAWYER8

The SEC will order a hearing on the matter, if it 
“appears that a hearing is necessary or appropri-
ate in the public interest or for the protection of 
investors....”68

The notice period is the period between publica-
tion in the Federal Register and the date fixed in the 
notice as the last date to request a hearing. By law, 
the notice period—with few exceptions—is required 
to be “not less than fifteen days.”69 As a matter of 
practice, the SEC sets the end of the notice period 
at 25 days after it authorizes the notice to be pub-
lished. This allows sufficient time for publication in 
the Federal Register.

If the Commission does not order a hearing, 
it will issue an order granting the application usu-
ally the next business day following the end of the 
notice period. The order is published on EDGAR 
and the SEC Website (not the Federal Register).70 
That usually concludes the exemptive application 
process.71

Hearings on Applications
A Commission hearing on an exemptive appli-

cation may happen in one of two ways:

1.	The Division may conclude that the relevant 
statutory findings for granting relief, for example, 
that the proposal is “consistent with the protec-
tion of investors,” cannot be made. In this case, 
the Division will send the applicant a letter stat-
ing that the Division will not support the appli-
cation, and, if the applicant wants to continue to 
pursue the request, the Division will set the appli-
cation down for a Commission hearing.72 At the 
hearing, the Division would oppose the granting 
of the application; or

2.	An interested person may request a hearing on an 
application where the Division supports an appli-
cation, after a notice is published in the ordinary 
course.73

If the Commission determines that a hearing 
is warranted in either case, the process may vary.74 

“On particularly complex issues, the Commission 
may assign the matter to an administrative law 
judge to conduct a full evidentiary hearing and 
prepare a written opinion. This is an exceedingly 
rare event.”75 “More frequently the Commission 
will order a written hearing that consists of a pub-
lic order identifying the issues to be addressed and 
invites interested persons to submit written state-
ments. The Commission then issues its order based 
upon this written record.76

The Division’s Delegated Authority
One of the least understood areas of the 

exemptive process is the delegated authority of the 
Division. Congress provided the Commission with 
the authority to grant relief from provisions of the 
Investment Company Act and the Advisers Act. 
The Division (although part of the SEC), is not 
the “Commission,” which is comprised of the per-
sons who the President appoints to run the SEC. 
Nevertheless, the Commission may delegate certain 
functions.77 The functions that the Division may 
perform pursuant to its delegated authority are set 
forth in 17 C.F.R. § 200.30-5.78

With respect to exemptive applications under 
the Investment Company Act and the Advisers Act, 
the Division may, with certain exceptions,79 issue 
notices of applications:

where, upon examination, the matter does 
not appear to the Director [of the Division] 
to present significant issues that have not 
been previously settled by the Commission 
or to raise questions of fact or policy indi-
cating that the public interest or the interest 
of investors warrants that the Commission 
consider the matter.80

The Division also may issue orders granting applica-
tions where a notice has been issued and no request 
for a hearing has been received from an interested 
person.81 The Division does not have the authority 
to deny an application.
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If the Division director believes that the 
Commission should consider an application, the 
review period may be extended for some time. The 
Division must prepare documentation—referred to 
as an “action memorandum”—to submit the appli-
cation to the Commission for its consideration, and 
the Commission must consider the proposal. The 
Commission may or may not grant the application.

Post-Order Considerations
After the SEC issues an exemptive order, there 

may be changes in an applicant’s circumstances that 
call into question the validity of the order. For exam-
ple, an applicant may be planning a reorganization 
or may want to engage in the approved transaction 
in a manner that is different from how it is described 
in the application.

An analysis of the appropriate course of action 
depends on whether the modification affects a rep-
resentation that an applicant made in an application 
or affects a condition to the order. The Division gen-
erally applies a materiality standard to representa-
tions, but strictly construes conditions.82 If an order 
would no longer be valid given the circumstances 
presented, an applicant should file a new application 
requesting an order to amend the prior order. The 
outcome of these issues depends on the facts and 
circumstances. If counsel is unclear as to whether 
an order would continue to be valid, he or she may 
submit a no-action request. In addition, an informal 
discussion with the Division Staff may be prudent. 
A review of related no-action requests should assist 
counsel when confronted with these issues.

Corporate Reorganizations
The Neuberger Berman no-action letter, among 

others, demonstrates the Division’s position that a 
reorganization of an existing business where there 
is no change in control is not a material modifica-
tion and does not require an amended order.83 In 
Neuberger Berman, Neuberger Berman Management 
LLC (NBM), its affiliated companies, and their 
mutual funds and exchange-traded funds (ETFs) 

had obtained various exemptive orders from 2009 
to 2013.84 In 2016, NBM transferred to Neuberger 
Berman Investment Advisers LLC (NBIA) the advi-
sory services under its investment management 
agreements with the funds. NBM was merged into 
Neuberger Berman LLC (NB LLC), and thereafter 
ceased to exist. NBM was, and NB LLC and NBIA 
were, and NBIA continued to be, indirect, wholly-
owned subsidiaries of Neuberger Berman Group 
LLC (NB Group).85

The Division allowed NBIA “to step into the 
shoes” of NBM for purposes of the existing orders 
given that, prior to the NBM merger, NBM and 
NBIA were both wholly-owned subsidiaries of and 
controlled by NB Group. “[I]n the event of an 
internal corporate reorganization where there is no 
change of control of the ultimate corporate parent 
involved, the ability to rely on the existing orders 
should not depend on the continued existence of a 
single named entity (NBM).”86 The Division, there-
fore, concluded that it would not recommend that 
the Commission take enforcement action, under 
the 1940 Act provisions covered by the existing 
orders, against NBIA for relying on the existing 
orders. Lastly, the Division also stated, in Neuberger 
Berman, that it, “would not object if third parties 
rely on [the Neuberger Berman] no-action letter to 
the extent that they find themselves in substantially 
similar facts and circumstances under their existing 
exemptive orders under the 1940 Act.”87

Mergers with Unaffiliated Third Parties
The merger of an applicant with an unaffiliated 

party may or may not require an amended order, 
depending on the facts and circumstances. Consider 
the MTB Group of Funds no-action letter. Where 
M&T Bank Corporation (M&TCorp.) acquired 
Allfirst Financial, Inc. along with the Allfirst wholly-
owned subsidiary Allfirst Bank, which was the par-
ent of Allied Investment Advisors, Inc. (AIA).88 
AIA was the investment adviser to mutual funds. 
At the time of the acquisition, Allfirst Bank was 
merged into a wholly-owned banking subsidiary of 



THE INVESTMENT LAWYER10

M&TCorp., and the banking subsidiary became the 
parent of AIA. After the acquisition, AIA changed its 
name to MTB Investment Advisors, Inc. (MTBIA) 
and requested that the Division allow it and the 
funds to rely on exemptive orders previously issued 
to AIA. The Division concluded that it would not 
recommend enforcement action noting that orders 
extended to entities that were part of the M&TCorp. 
control group, which would include MTBIA and 
the funds, and the “orders grant[ed] relief that is 
routinely granted.89

However, the Division in other third-party 
merger situations did not provide no-action assur-
ance. For example, in Nike Securities, Clayton Brown 
& Associates, Inc. sold its unit investment trust busi-
ness to Nike.90 After the sale, Nike submitted a let-
ter to the Division seeking the Division’s views on 
Nike relying on Clayton Brown exemptive orders. 
Because the situation did not involve a “continuity 
of parties,” the Division advised “Nike to submit 
applications seeking amendments to the Clayton 
Brown orders.”91

In situations such as a sale of assets or a merger 
where the successor cannot rely on the predecessor’s 
exemptive order, the Division may provide tem-
porary no-action assurance to the successor entity 
while the successor seeks to obtain a new order 
seeking identical relief. For instance, Innovator 
Capital, Innovator Management LLC (Innovator) 
and its ETFs obtained three exemptive orders.92 
Later, Innovator entered into an agreement with 
Innovator Capital Management, LLC (Innovator 
Capital) pursuant to which Innovator transferred 
the assets of its investment advisory business to 
Innovator Capital.93 After the closing, Innovator 
Capital began serving as investment adviser to the 
ETFs. Since the transaction was not publicized, 
Innovator Capital was not in a position to file for 
the exemptive orders that would effectively provide 
the same relief previously granted in the existing 
orders prior to closing.

The Division permitted Innovator Capital 
to rely on the existing orders pending receipt of 

the requested orders provided that the firm com-
plied with the terms and conditions of the exist-
ing orders. The Division indicated that it would 
not recommend enforcement action if Innovator 
Capital relied on the existing orders until the ear-
lier of the issuance of the requested orders, or 150 
days from the date of the closing. The Division 
also stated that it, “would not object if third par-
ties rely on [the Innovator Capital] no-action letter 
to the extent that they find themselves in substan-
tially similar facts and circumstances.”94 However, 
the Division noted that the third party would need 
to promptly file an application for the relevant 
exemptive relief and confirm with the Staff that it 
would support granting such exemptive relief prior 
to doing so.95

Not Relying on Exemptive Relief
The Maxim Series Fund no-action letter illus-

trates that the Division is willing to not require 
compliance with an exemptive order’s terms and 
conditions if the applicant decides not to rely 
on the order.96 In this case, certain portfolios 
were available as investment options under vari-
able annuity contracts and variable life insurance 
policies offered by participating insurance com-
panies. The portfolios, their adviser and partici-
pating insurance companies were granted mixed 
and shared fund exemptive relief where portfolio 
shares were sold to variable annuity and variable 
life insurance separate accounts of participating 
insurance companies and qualified pension and 
retirement plans.97

However, a change in the federal tax law created 
the opportunity for the Maxim portfolios to increase 
their asset base through the sale of portfolio shares to 
college savings plans. The portfolios intended to sell 
their shares to college savings plans without relying 
on the mixed and shared funding order or any new 
exemptive order. The Division stated that it would 
not recommend enforcement action for violations of 
the terms and conditions of mixed and shared fund-
ing orders and instead comply with Sections 9(a), 
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13(a), 15(a), and 15(b) of the Investment Company 
Act.

Compliance with Exemptive Orders
An applicant’s compliance representations 

and conditions in exemptive orders and no-action 
letters are often reviewed by the SEC’s Office of 
Compliance Inspections and Examinations (OCIE) 
as part of its inspections and examinations pro-
gram. Applicants that receive and rely on exemptive 
orders are at risk of violating the federal securities 
laws if they do not comply with the representations 
and conditions of such orders. As a result, appli-
cants should adopt and implement policies and 
procedures, in accordance with Rule 38a-1 or Rule 
206(4)-7, that are reasonably designed to ensure 
ongoing compliance with each representation and 
condition of an order.98

Conclusion
The SEC’s authority to grant relief from pro-

visions of the Investment Company Act and the 
Advisers Act continues to play a significant role 
in allowing the regulation of the investment man-
agement industry to evolve with changing finan-
cial markets. In the 1970s, the SEC issued the 
first orders permitting money market funds to use 
alternative valuation methods, and in the 1980s 
and 1990s, exemptive orders allowed funds to sell  
multiple classes of shares with different sales 
charges.99 Beginning in the 1990s, the SEC issued 
orders permitting the operation of ETFs.100 The SEC 
practice of using the exemptive process to respond to 
industry initiatives undoubtedly will continue.

Mr. Robertson is a partner at Dechert LLP, 
and a former counsel to an SEC Commissioner.   
Mr. Kelly is the general counsel and chief compli-
ance officer at Dunham & Associates Investment 
Counsel, Inc. The authors thank Linda Muzere 
and Marylyn Harrell, associates at Dechert LLP, 
for their assistance with this article.
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