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1. Legislation and Enforcing 
Authorities
1.1 Merger Control Legislation
The Clayton Act is the primary merger control legislation in 
the USA and precludes acquisitions of stock or assets the effect 
of which may be substantially to lessen competition. Mergers 
may also be challenged under the Sherman Act, which pro-
hibits agreements that unreasonably restrain trade as well as 
monopolisation, attempted monopolisation and conspiracy to 
monopolise, or the Federal Trade Commission Act (FTC Act), 
which focuses on unfair methods of competition and unfair or 
deceptive acts or practices. The Hart-Scott-Rodino Antitrust 
Improvements Act of 1976 (HSR Act), which governs the pre-
merger notification process in the USA, is incorporated into 
the Clayton Act. Every state, as well as the District of Columbia, 
Puerto Rico and the Virgin Islands, also has its own antitrust 
law.

The FTC and the Antitrust Division of the Department of Jus-
tice (DOJ) (collectively, “the Agencies”) share jurisdiction for 
reviewing proposed mergers. The Agencies jointly issued the 
current version of the Horizontal Merger Guidelines in 2010, 
which outline the principal analytical techniques, practices 
and enforcement policy regarding mergers of actual or poten-
tial competitors under the federal antitrust laws. The Agencies 
also jointly issued the Commentary on the Horizontal Merger 
Guidelines in 2006, which provides detailed insights into the 
Agencies’ decision-making process regarding a large number of 
merger matters, and the 1996 Statements of Antitrust Enforce-
ment Policy in Health Care for hospital mergers. On 10 Janu-
ary 2020, the DOJ formally withdrew its 1984 Non-Horizontal 
Merger Guidelines and the Agencies jointly issued draft Vertical 
Merger Guidelines, which were finalised on 30 June 2020. The 
new Vertical Merger Guidelines outline the current “principal 
analytical techniques, practices and enforcement policy” con-
cerning strictly vertical mergers, “diagonal mergers”, and merg-
ers of complements.

Parties to a proposed joint venture or other type of business 
combination outside the scope of the HSR Act may request 
a DOJ opinion as to whether the proposed conduct is lawful 
under its Business Preview programme. Similarly, the FTC’s 
Rules of Practice provide that the Commission or its staff may 
issue advisory opinions to help clarify FTC rules and decisions 
relating to proposed conduct. FTC advisory opinions concern-
ing a proposed merger or acquisition are unlikely to be appro-
priate except in rare circumstances such as small hospital merg-
ers that may fall within the “safety zone” described in the 1996 
Statements of Antitrust Enforcement Policy in Health Care.

Pursuant to the HSR Act, the FTC is authorised to prescribe 
the regulations and format of notification that are “necessary 
and appropriate” to carry out the purposes of the HSR Act. The 
FTC’s Premerger Notification Office occasionally issues guid-
ance relating to the application of the HSR Act and related regu-
lations, in the form of both formal and informal interpretations, 
as well as posts on its Competition Matters blog.

1.2 Legislation Relating to Particular Sectors
While the federal antitrust laws apply to most domestic transac-
tions and foreign transactions affecting the USA, transactions 
in heavily regulated industries (banking, healthcare, telecom-
munications, pharmaceuticals, railroads and defence) may be 
subject to additional approvals. 

Banking transactions may require prior approval from the 
Federal Reserve Board; telecommunications transactions may 
require approval from the Federal Communications Commis-
sion; certain mergers and acquisitions by electric utility compa-
nies may require prior approval by the Federal Energy Regula-
tory Commission; and the Food and Drug Administration may 
require approval for transactions involving companies in the 
food safety, tobacco, pharmaceutical, biopharmaceutical and 
medical device industries. The Surface Transportation Board 
has exclusive authority to approve proposed railroad mergers, 
although it must “accord substantial weight” to DOJ recommen-
dations regarding competitive effects. Parties should take care 
to ensure all relevant approvals are granted for each transaction.

The Committee on Foreign Investment in the United States 
(CFIUS) is authorised to review acquisitions of control of US 
businesses by non-US persons to determine their effect on US 
national security. While most reviews are initiated voluntarily 
by transaction parties, CFIUS may initiate the review. CFIUS 
reviews are more likely to occur where target entities involve 
defence-related activities, critical infrastructure or critical tech-
nologies, or are located near sensitive US governmental facili-
ties. Although rare, the President may block any transaction 
that would cause a national security threat after CFIUS review.

1.3 Enforcement Authorities
The FTC and DOJ are tasked with enforcing the federal anti-
trust laws, and they share authority over merger cases under 
the Clayton Act and the HSR Act. The FTC also has authority 
to challenge merger cases under the FTC Act. See 1.1 Merger 
Control Legislation.

In practice, the Agencies typically allocate merger cases through 
a clearance process that is based on the particular expertise of 
each Agency. The FTC tends to investigate energy, healthcare, 
pharmaceuticals and retail mergers, whereas the DOJ typically 
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investigates mergers relating to financial services, defence, tel-
ecommunications and agriculture.

As discussed in 5.1 Authorities’ Ability to Prohibit or inter-
fere with Transactions, to block a proposed merger the Agen-
cies must obtain injunctive relief from a federal district court. 
The FTC may seek a preliminary injunction if necessary from 
a federal district court pending the completion of a trial before 
an administrative law judge. The DOJ must seek a preliminary 
injunction at the time it initiates litigation if the merging parties 
do not stipulate or agree not to merge prior to the trial as well 
as a permanent injunction after a trial before a federal district 
court, although the preliminary and permanent injunction pro-
ceedings are frequently combined.

Certain transactions that require non-antitrust regulatory 
approvals are exempt from the requirements under the HSR 
Act. For example, banking transactions often require approval 
by the Office of the Comptroller of the Currency, the Board of 
Governors of the Federal Reserve System or the Federal Deposit 
Insurance Corporation, and may be exempt from the HSR Act, 
provided in certain circumstances that copies of filings with 
the relevant federal agency are contemporaneously filed with 
the Agencies.

2. Jurisdiction

2.1 Notification
Merger control requirements are compulsory. If the parties 
meet the jurisdictional thresholds of the HSR Act, absent an 
exemption, they must file a Notification and Report Form (HSR 
Form) with the Agencies, pay a filing fee and observe a 30-day 
waiting period (15 days in the case of cash tender offers and 
certain bankruptcy transactions) prior to consummating their 
transaction.

2.2 Failure to Notify
Parties are subject to a civil penalty of up to USD43,280 per 
day of non-compliance under the HSR Act. The maximum civil 
penalty is subject to a cost-of-living adjustment, which is based 
on the percentage change in the US Department of Labor’s 
Consumer Price Index for All-Urban Consumers (CPI-U) for 
the prior year. The adjusted maximum civil penalty is typically 
announced in January and takes effect immediately. Civil pen-
alties are calculated based on the number of days in violation 
– from the day a filing should have been made until the day the 
party makes a corrective filing. 

In practice, penalties are rarely levied at the maximum civil pen-
alty amount. The Agencies have had a longstanding “one free 
bite at the apple” approach pursuant to which they will generally 

not seek civil penalties for a person’s first violation as long as 
that person self-reports the violation, makes a corrective filing 
and details the circumstances demonstrating that the failure to 
file was inadvertent. Repeat offenders, however, are often fined 
thousands or millions of dollars per violation, even if the viola-
tion was inadvertent or under advice of experienced counsel. 

The largest fine ever levied for a failure to make an HSR notifi-
cation under the HSR Act was USD11 million against affiliates 
of ValueAct Capital Management LP in 2016 to settle the DOJ’s 
lawsuit arising from improper reliance on the “solely for the 
purpose of investment” exemption under the HSR Act.

2.3 Types of Transactions
The HSR Act covers all types of transactions involving the acqui-
sition of voting securities, assets or non-corporate interests (ie, 
partnership or membership interests) that meet certain jurisdic-
tional thresholds, across all industry sectors, with limited excep-
tions (eg, transactions exempt from the federal antitrust laws 
and subject to approval by a federal agency). “Voting securities” 
include any securities that, at present or upon conversion, entitle 
the holder to vote for a director of the issuer. Acquisitions of 
convertible voting securities (eg, options, warrants, non-voting 
convertible preferred stock) are generally exempt from the filing 
requirements because they do not have the present right to vote 
for directors. A notification could be required, however, prior 
to the exercise or conversion of such securities. 

Whether a transaction is potentially reportable under the HSR 
Act depends on whether it results in a transfer of beneficial 
ownership of voting securities, assets or non-corporate interests 
from one ultimate parent entity to a different ultimate parent 
entity (see 2.4 Definition of “Control”). The concept of “ben-
eficial ownership” under the HSR Act differs materially from the 
US securities law concept, although they do overlap. The HSR 
Act does not provide a definition of beneficial ownership but 
its underlying Statement of Basis and Purpose highlights the 
following relevant factors:

• the right to obtain the benefit of any increase in value or 
dividends;

• the risk of loss of value;
• the right to vote the stock or to determine who may vote the 

stock; and
• investment discretion, including the power to dispose of the 

stock. 

As such, certain restructurings or reorganisations may require a 
filing under the HSR Act if there is transfer involving different 
ultimate parent entities. For example, a transaction between a 
corporation and its majority-owned subsidiary is likely to be 
exempt as an “intraperson transaction”, whereas a transaction 
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between one private equity fund and another related fund shar-
ing a common manager may be reportable.

With respect to goods and real property, relevant factors include:

• which party maintains insurance on the goods or property;
• the right to benefit from any increase in value;
• the risk of loss of value; and
• the ability to dispose of the goods or property. 

Therefore, a long-term lease that exhausts the useful life of the 
underlying asset, or a grant of a licence that is exclusive in any 
field of use, may be reportable as an asset acquisition. 

In contrast to acquisitions of voting securities of a corporation, 
acquisitions that do not confer control of a non-corporate entity 
are not reportable under the HSR Act.

2.4 Definition of “Control”
The concept of “control” under the HSR Act is a bright line 
test that differs from the concept of a “group” under other 
laws, which focus on a broader range of management rights or 
contractual arrangements. Control of a corporation for HSR 
purposes means ownership of 50% or more of its outstanding 
voting securities, or having the present contractual right to 
designate 50% or more of its board of directors. Control of a 
non-corporate entity for HSR purposes means having the right 
to 50% or more of its profits or, upon dissolution, its assets. 

The entity/individual at the top of the ownership structure that 
is not controlled by any other entity/individual is deemed to 
be the “ultimate parent entity”. The relevant “groups” for HSR 
Act purposes are the ultimate parent entity of the acquiring 
party together with all entities it controls directly or indirectly 
(the “Acquiring Person”), and the ultimate parent entity of the 
acquired party together with all entities it controls directly or 
indirectly (the “Acquired Person”). (Certain exemptions, such 
as the foreign issuer exemption, focus on the acquired entity 
rather than the Acquired Person as a whole.)

While an acquisition of a non-corporate entity is only reportable 
if it confers control, minority acquisitions of voting securities 
– even small percentages – may be reportable if they meet the 
jurisdictional thresholds, provided that no exemption applies. 

2.5 Jurisdictional Thresholds
Whether a particular transaction is subject to the requirements 
of the HSR Act depends on the application of three jurisdic-
tional tests:

• the “size of transaction” test;

• the “size of person” test; and
• the commerce test.

Dollar-denominated thresholds in the HSR jurisdictional tests 
are indexed annually to prior year changes in gross national 
product (GNP). The FTC typically releases the revised HSR 
thresholds in January, taking effect 30 days later. 

With very few exceptions, all transactions will satisfy the com-
merce test (as either the Acquiring or Acquired Persons will be 
engaged in commerce or some activity affecting commerce). 

The size of transaction test is met if, as a result of the transac-
tion, the Acquiring Person will hold voting securities, assets or 
non-corporate interests of the Acquired Person valued in excess 
of USD94 million. In determining the size of transaction, the 
value of any voting securities, assets and non-corporate interests 
of the Acquired Person already held by the Acquiring Person is 
included. There are other factors to consider in calculating the 
size of transaction (eg, assumed liabilities, amounts paid for 
non-voting securities, or third-party debt of the acquired entity) 
that may differ depending on the transaction structure, such 
that the calculation of the size of transaction is not as straight-
forward as it may otherwise seem.

The size of person test is applicable for transactions valued at 
USD376 million or less and is met if a transaction involves:

• voting securities or assets of a person engaged in manufac-
turing with worldwide annual net sales or total worldwide 
assets of USD18.8 million or more being acquired by any 
person with total worldwide assets or worldwide annual net 
sales of USD188 million or more; 

• voting securities or assets of a person not engaged in 
manufacturing with total assets of USD18.8 million or more 
being acquired by any person with total worldwide assets or 
worldwide annual net sales of USD188 million or more; or

• voting securities or assets of a person with annual net sales 
or total assets of USD188 million or more being acquired by 
any person with total worldwide assets or worldwide annual 
net sales of USD18.8 million or more.

2.6 Calculations of Jurisdictional Thresholds
The jurisdictional thresholds for purposes of the size of transac-
tion test are calculated based on the value of the voting secu-
rities, assets and non-corporate interests that the Acquiring 
Person will hold in the Acquired Person as a result of the trans-
action. Publicly traded voting securities to be acquired are val-
ued based on the greater of the Market Price (the lowest closing 
quotation during the 45 days prior to closing) or the Acquisition 
Price (all consideration to be paid, whether in cash or in kind). 
Non-publicly traded voting securities to be acquired are valued 
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based on the Acquisition Price or the Fair Market Value of the 
stock if the Acquisition Price is undetermined.

Assets to be acquired are valued based on the Fair Market Value 
of the assets or, if determined and greater than the Fair Mar-
ket Value, the Acquisition Price. Non-corporate interests to be 
acquired are valued based on the Acquisition Price or the Fair 
Market Value of the non-corporate interests if the Acquisition 
Price is undetermined. 

If a Fair Market Value determination is necessary, it must be 
made in good faith by the board of directors of the Acquiring 
Person or its delegee as of any date within 60 calendar days prior 
to filing (if filing is required) or within 60 days prior to closing 
(if filing is not required).

The jurisdictional thresholds for the size of person test are cal-
culated on the basis of worldwide sales or assets of the Acquir-
ing and Acquired Persons. Annual net sales are derived from 
the Acquiring or Acquired Person’s latest consolidated annual 
income statement; total assets are based on the book value of 
the assets contained in the Acquiring or Acquired Person’s most 
recent regularly prepared consolidated balance sheet(s). Where 
the Acquiring or Acquired Person does not have a regularly pre-
pared annual income statement or balance sheet, such person 
may need to prepare a pro forma balance sheet listing all assets 
held at the time of the acquisition (in the case of the Acquir-
ing Person, not including any cash to be used as consideration 
for the acquisition or for expenses incidental thereto, nor any 
securities of the same Acquired Person).

Sales or assets booked in a foreign currency should be converted 
based on the Interbank Exchange Rate. For an annual income 
statement, the parties should use the average exchange rate for 
the year reported. For a regularly prepared balance sheet or pro 
forma balance sheet, the parties should use the exchange rate in 
effect for the date of the relevant balance sheet.

2.7 Businesses/Corporate Entities Relevant for the 
Calculation of Jurisdictional Thresholds
The jurisdictional thresholds are calculated with respect to the 
Acquiring and Acquired Persons, which are deemed to include 
all entities under common control (ie, having the same ultimate 
parent entity) (see 2.4 Definition of “Control”). If the seller is 
not included within the Acquired Person (eg, the holder of a 
small percentage of stock in a widely held corporation selling 
shares to a third-party buyer in a private sale), its sales and assets 
do not need to be counted for the size of person test. The sales 
and assets of the seller would not be relevant but those of the 
corporation and the Acquiring Person would be.

Changes in the business during the reference period, ie, acqui-
sitions, divestments or business closures, should be reflected 
by adjusting the financials to include the annual net sales and 
total assets of all controlled entities at the time of the proposed 
acquisition.

2.8 Foreign-to-Foreign Transactions
The HSR Act applies to all acquisitions of voting securities, 
assets or non-corporate interests that meet the jurisdictional 
thresholds. However, certain foreign-to-foreign transactions 
may qualify for an exemption from the HSR Act reporting 
requirements.

• Acquisitions of assets located outside the USA are exempt, 
unless the assets generated aggregate sales in or into the 
USA exceeding USD94 million in the most recent fiscal 
year. However, if both Acquiring and Acquired Persons are 
foreign under the HSR rules, the transaction is exempt if 
valued at USD376 million or less and the aggregate sales of 
the Acquiring and Acquired Persons in or into the USA are 
less than USD206.8 million and the aggregate total assets of 
the Acquiring and Acquired Persons located in the USA are 
less than USD206.8 million. 

• Acquisitions of voting securities of a foreign corporate issuer 
by a US Acquiring Person are exempt unless the issuer holds 
assets located in the USA having a Fair Market Value of over 
USD94 million or made sales in or into the USA of over 
USD94 million, in the aggregate with its controlled entities, 
in the most recent fiscal year.

• Acquisitions of voting securities of a foreign corporate 
issuer by a foreign Acquiring Person are exempt unless the 
acquisition will confer control of the issuer and the issuer 
holds US-based assets with a Fair Market Value over USD94 
million, or made sales in or into the USA, on an aggregate 
basis with its controlled entities, of over USD94 million in 
the most recent fiscal year. The transaction is exempt if it is 
valued at USD376 million or less, the aggregate sales of the 
Acquiring and Acquired Persons in or into the USA are less 
than USD206.8 million, and the aggregate total assets of 
the Acquiring and Acquired Persons located in the USA are 
valued at less than USD206.8 million. 

• Acquisitions by or from foreign governmental entities are 
exempt if the ultimate parent entity of either the Acquiring 
or Acquired Person is controlled by a foreign state, foreign 
government, or agency thereof, and the acquisition is of 
assets located within the foreign state or of voting securities 
or non-corporate interests of an entity organised under the 
laws of that jurisdiction.
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2.9 Market Share Jurisdictional Threshold
The HSR Act does not use a market share test, although market 
share information may become relevant if the Agencies initiate 
a substantive antitrust inquiry into the transaction.

2.10 Joint Ventures
Joint ventures are subject to specific threshold rules under the 
HSR Act and may be notifiable, unless an exemption applies. 

The formation of joint ventures (JVs) or other corporations is 
reportable if one or more Acquiring Persons will hold voting 
securities in the JV valued in excess of USD376 million. A for-
mation is also reportable where one or more Acquiring Persons 
will hold voting securities in the JV valued in excess of USD94 
million, provided that:

• such Acquiring Person has annual sales or total assets of 
USD188 million or more, the JV or other corporation will 
have total assets of USD18.8 million or more, and at least 
one other Acquiring Person has annual sales or total assets 
of USD18.8 million or more; or

• such Acquiring Person has net sales or total assets of 
USD18.8 million or more, the JV or other corporation will 
have total assets of USD188 million or more, and at least one 
other Acquiring Person has annual sales or total assets of 
USD18.8 million or more.

A formation of an unincorporated JV entity (eg, a partnership 
or limited liability company) is reportable where one or more 
Acquiring Persons receive a controlling interest in the JV that is 
valued in excess of USD376 million. Alternatively, a formation 
is also reportable where one or more Acquiring Persons will 
acquire a controlling interest in the JV that is valued in excess 
of USD94 million, provided that:

• such Acquiring Person has annual sales or total assets of 
USD188 million or more, and the newly formed entity has 
total assets of USD18.8 million or more; or

• such Acquiring Person has annual sales or total assets of 
USD18.8 million or more, and the newly formed unincorpo-
rated entity has total assets of USD188 million or more.

For the purposes of satisfying the thresholds, contributors to 
the JV entity are Acquiring Persons, and the JV entity is an 
Acquired Person.

For the size of person test, corporate JVs require a second 
Acquiring Person to meet the defined size of person test, where-
as non-corporate JVs omit this requirement but mandate that 
the Acquiring Person must gain control (eg, the right to 50% 
or more of the profits or assets upon dissolution) of the non-
corporate JV.

To the extent a JV will hold certain categories of “exempt” assets, 
the formation may be exempt if the Fair Market Value of the 
non-exempt assets does not exceed USD94 million. Some exam-
ples of “exempt” assets are cash, securities in other issuers not 
under common control, investment rental properties rented or 
held for rent to third parties both before and after the acquisi-
tion, and foreign assets that did not generate aggregate sales in 
or into the USA exceeding USD94 million in the most recent 
fiscal year. In addition, the assets contributed by each Acquiring 
Person are considered exempt with respect to such Acquiring 
Person (but not with respect to any other contributor to the JV).

2.11 Power of Authorities to investigate a 
Transaction
Even if a transaction does not meet the jurisdictional thresholds 
of the HSR Act, it is still subject to other antitrust laws. The 
Agencies may choose to review a non-reportable transaction, 
before or after consummation. Given that investigations chal-
lenging conduct under the Sherman Act, the Clayton Act or the 
FTC Act do not have a statute of limitations, the potential for 
Agency scrutiny is indefinite. If a consummated merger violates 
the antitrust laws, the same types of remedies are available as in 
the case of reportable mergers. 

2.12 Requirement for Clearance Before 
implementation
The HSR Act is suspensory and, if a filing is required, parties 
may not close the transaction until the expiration or termination 
of the waiting period. Typically, the statutory waiting period is 
30 days and begins after both parties submit their correspond-
ing HSR filings, the filings have been deemed complete, and the 
filing fee has been paid. In the case of open-market purchases, 
option exercises and certain other (generally, non-negotiated) 
transactions, the waiting period begins once the Acquiring Per-
son makes the filing and serves notice on the Acquired Person. 

Unless the Agencies take action prior to expiration, the waiting 
period expires automatically on the 30th day at 11:59pm Eastern 
Standard Time (EST) and the parties are able to consummate 
their transaction. In cash tender offers and certain bankruptcy 
transactions, the waiting period is shortened to 15 days. The 
waiting period extends to the next business day when a wait-
ing period expires over a weekend or on a legal public holiday.

2.13 Penalties for the implementation of a 
Transaction Before Clearance
Parties that close a transaction prior to the expiration or termi-
nation of the waiting period are subject to a civil penalty of up 
to USD43,280 per day of non-compliance.

In addition, parties that engage in “gun-jumping” activities, 
including the transfer of beneficial ownership of the acquired 
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company prior to expiration or termination of the waiting peri-
od, are also subject to civil penalties of up to USD43,280 per day 
of non-compliance. Penalties are made public.

2.14 Exceptions to Suspensive Effect
There are no exceptions to the suspensory requirement of the 
HSR Act. Although some transactions have shorter waiting peri-
ods, such as cash tender offers and certain bankruptcy transac-
tions, parties to all reportable transactions must observe the 
applicable waiting period prior to consummation. The Agen-
cies may grant early termination of the waiting period (see 3.11 
Accelerated Procedure).

2.15 Circumstances where implementation 
Before Clearance is Permitted
The Agencies will not permit closing before expiration or early 
termination (see 3.11 Accelerated Procedure) of the applicable 
waiting period, nor allow carve-outs, ring fencing or hold sepa-
rate agreements. Premature closing may subject the parties to 
civil penalties of up to USD43,280 per day of non-compliance.

3. Procedure: Notification to Clearance

3.1 Deadlines for Notification
There are no specific deadlines for making HSR filings. Other 
than tender offers, certain bankruptcy transactions, open-mar-
ket purchases and similar non-negotiated transactions, a filing 
cannot be made under the HSR Act prior to the execution of 
a transaction agreement between the parties, which must be 
signed but need not be binding or otherwise formalistic.

The parties must close the transaction within one year after the 
expiration or early termination of the waiting period in order 
to avoid a second filing for the same transaction. Where less 
than a controlling interest is being acquired in a corporation, 
the Acquiring Person will have one year to cross the notification 
threshold (based on the size-of-transaction) selected in the HSR 
Form. Once crossed, subsequent acquisitions of voting securi-
ties from the same Acquired Person by such Acquiring Per-
son will be exempt for a period of five years, provided that the 
Acquiring Person does not cross a higher notification threshold. 
The notification thresholds are:

• USD94 million;
• USD188 million;
• USD940 million;
• 25% of the outstanding voting securities of an issuer if 

valued at greater than USD1,880.2 million; or
• 50% of the outstanding voting securities of an issuer if 

valued at greater than USD94 million.

There are no specific statutory timing requirements for when a 
notification must be made after the execution of a transaction 
agreement, other than that the applicable waiting period must 
expire or be terminated prior to consummation.

3.2 Type of Agreement Required Prior to 
Notification
Generally speaking, a signed agreement must be submitted with 
each HSR filing, with the exception of certain types of trans-
actions, such as open-market purchases or select bankruptcy 
cases. There is no obligation that the agreement is formal or 
binding. Filings may be made on a basic letter of intent or simi-
lar document that identifies the parties and the general nature 
of the transaction.

3.3 Filing Fees
Filing fees range from USD45,000 to USD280,000 and must be 
paid on or prior to the date of filing, or the filing will be deemed 
incomplete and the waiting period will not begin to run until the 
fee is paid. Although both the Acquiring and Acquired Persons 
submit separate filings, only one fee is paid for each reportable 
acquisition, which is the obligation of the Acquiring Person 
unless the parties have agreed otherwise. The filing fee amount 
is based on the size of transaction listed on the HSR Form. 

The filing fee for transactions valued at greater than US94 mil-
lion but less than USD188 million is USD45,000. For trans-
actions valued at USD188 million or greater but less than 
USD940.1 million, the filing fee is USD125,000. For transac-
tions valued at USD940.1 million or greater, the filing fee is 
USD280,000.

3.4 Parties Responsible for Filing
Under the HSR Act, both the Acquiring and the Acquired 
Persons must submit separate HSR filings made on behalf of 
their respective ultimate parent entities. See 2.4 Definition of 
“Control”.

3.5 information included in a Filing
The elements of a filing under the HSR Act are relatively 
straightforward and consist of: 

• the completed HSR Forms;
• the attachments to the HSR Form, including copies of 

financial statements; and the 4(c) and 4(d) documents 
(documents prepared by or for directors or officers for the 
purpose of evaluating or analysing the transaction) with 
respect to competition, competitors, markets, market shares, 
potential for sales growth or expansion into product or 
geographic markets, synergies or efficiencies); and 

• the filing fee. 
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In addition to describing the structure of the transaction and 
the relationship of parties, the HSR Form requires the par-
ties to list US revenues for the most recent completed year by 
North American Industry Classification System codes (NAICS 
Codes) and, for manufactured products, by North American 
Product Classification System codes (NAPCS Codes). Parties 
must disclose information about their controlled entities, sig-
nificant shareholders and minority shareholdings. Additional 
disclosures need to be made with regard to overlapping lines 
of business. 

An Acquiring Person needs to respond on behalf of itself and all 
controlled entities. In the case of a private equity fund or hold-
ing company that controls a number of operating companies, 
the required disclosures can be lengthy and include detailed 
information regarding other companies that have no relation 
to the reportable transaction. By contrast, an Acquired Person’s 
filing is largely limited to disclosures concerning the entities or 
assets being sold.

Unlike antitrust or merger control filings in other jurisdictions, 
there is no narrative required to discuss the impact on the mar-
ket, changes to competition, or competitors of the relevant 
parties. Instead, the Agencies use the 4(c) and 4(d) documents 
to obtain a view of the competitive impact of the transaction 
through the eyes of the parties. The FTC’s Premerger Notifica-
tion Office takes a broad view of the type of documents that 
meet the 4(c) and 4(d) criteria and they need not be translated 
into English.

The HSR Form and accompanying affidavit must be signed by 
an authorised signatory of the Acquiring or Acquired Person, 
attesting to the completeness and accuracy of the information 
provided and to the good faith intention to consummate the 
transaction. In lieu of notarisation, the signatory may swear 
under the penalty of perjury.

3.6 Penalties/Consequences of incomplete 
Notification
A “substantial compliance” standard applies to necessary dis-
closures under the HSR Act. If the HSR filing is incomplete, the 
waiting period will not begin until the requisite information is 
provided. As long as the waiting period is observed and steps are 
taken to cure any filing deficiencies, no fines are levied. Upon 
the filings of all parties being deemed complete, the Agencies 
will issue written confirmation setting forth the start and end 
dates of the initial waiting period.

Acquiring or Acquired Persons (and their respective officers, 
directors or partners) that consummate a reportable transaction 
prior to the end of the waiting period, or based on an incomplete 
or inaccurate HSR Form, are subject to potential civil penalties. 

See 2.13 Penalties for the implementation of a Transaction 
before Clearance.

An individual who knowingly signs an HSR Form on behalf 
of the Acquiring or Acquired Person that is not complete and 
accurate may be subject to criminal punishment for committing 
an act of perjury. 

3.7 Penalties/Consequences of inaccurate or 
Misleading information
An HSR filing that contains inaccurate or misleading informa-
tion may not satisfy the substantial compliance standard, and 
the waiting period will not begin until the filing is in substantial 
compliance. 

See 2.13 Penalties for the implementation of a Transaction 
Before Clearance for civil penalties and 3.6 Penalties/Conse-
quences of incomplete Notification for further information.

3.8 Review Process
See 3.1 Deadlines for Notification and 3.9 Pre-notification 
Discussions with Authorities.

The “initial waiting period” is 30 calendar days (15 days in the 
case of cash tender offers and certain bankruptcy transactions), 
which commences when the FTC’s Premerger Notification 
Office determines that the HSR filings are complete and the 
filing fee has been received. Under the HSR Act, if the initial 
waiting period expires without either Agency taking any action, 
the process ends and the transaction may be consummated. If 
the transaction does not involve a substantive overlap or com-
petitive issue, the timeline for clearance is typically 30 (or 15) 
calendar days after submission, subject to the grant of early ter-
mination, see 3.11 Accelerated Procedure. 

During the initial waiting period, either of the Agencies may 
open a preliminary investigation of the proposed transaction 
and decide if further information is required. Under the HSR 
rules, parties to a transaction can extend the initial waiting peri-
od by withdrawing the filing and refiling within two business 
days to avoid paying an additional filing fee. This “pull-and-
refile” process provides the reviewing Agency staff and the par-
ties with a second initial waiting period to address competitive 
issues that remain unresolved and potentially avoid a second 
request, as described below.

Prior to the end of the initial waiting period, if the reviewing 
Agency chooses to formally request additional documents 
and information – a “second request” – the waiting period is 
suspended while the parties respond to and certify substantial 
compliance with their second requests, which, being burden-
some, may add months to the review timeline. Once each party 
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has substantially complied with its second request, the wait-
ing period resumes and extends by statute for an additional 30 
calendar days. Parties to the transaction may enter into timing 
agreements with Agency staff that typically add 30 to 60 days 
to the review process after the statutory waiting period expires.

According to the Dechert Antitrust Merger Investigation 
Timing Tracker (DAMITT), significant merger investigations 
resolved during the 12 months ending Q1 2020 lasted an aver-
age of 11.4 months. This average covers 33 merger investiga-
tions of proposed HSR reportable transactions concluded by 
the Agencies during this 12-month time period that resulted in 
either a closing statement, consent order, complaint challeng-
ing a transaction, or transaction abandonment for which the 
Agency issued a press release. 

3.9 Pre-notification Discussions with Authorities
Pre-notification discussions with the antitrust Agencies are not 
required. In transactions with substantive overlap or potential 
competitive issues, counsel to the parties may engage the Agen-
cies in pre-notification discussions to discuss the merits of the 
transaction and provide the Agencies additional time to review 
the transaction with the goal of avoiding the issuance of a sec-
ond request. Information provided to the Agencies is treated as 
confidential information. 

3.10 Requests for information During Review 
Process
During fiscal year 2019 (1 October 2018 to 30 September 
2019), the Agencies opened preliminary investigations to 
further review 237 of 2,030 adjusted HSR reportable transac-
tions (11.7%) during the initial waiting period (see 3.8 Review 
Process). For transactions subject to a preliminary investiga-
tion during the initial waiting period, the Agency staff typi-
cally issue a “voluntary request letter” (also called a “voluntary 
access letter”) seeking information that is not requested in the 
HSR filing, such as strategic and market plans, information on 
overlapping products, market share information, top customer 
contact information, customer win/loss data, competitors and 
suppliers and other relevant information. 

The DOJ issued a revised Model Voluntary Request Letter in 
November 2018. The FTC’s August 2015 Best Practices for 
Merger Investigations contains a list of requests typically includ-
ed in a voluntary access letter. The voluntary requests vary in 
the burden they impose; many can be responded to within a few 
days, especially if the parties prepare in advance. This informa-
tion focuses on competitive issues and helps resolve questions 
about the proposed transaction. Although voluntary, parties are 
urged to provide responses as quickly as possible.

Of the 237 HSR reportable transactions during fiscal year 2019 
subject to further review during the initial waiting period, the 
Agencies collectively issued 61 second requests (compared to 45 
during fiscal year 2018), representing 3.0% of the 2,030 adjusted 
HSR filing transactions (compared to 2.2% of the 2,028 in fis-
cal year 2018). Responses to second requests, which consist of 
a combination of requests for documents and data as well as 
detailed interrogatories, are extraordinarily burdensome and 
costly. A typical second request response includes millions of 
pages of documents and may take several months for the parties 
to comply. See 3.8 Review Process for the duration of significant 
merger matters that receive second requests. 

The DOJ issued its most recent Model Second Request in May 
2020. The FTC issued its most recent Model Second Request 
in April 2019. Virtually all parties that receive second requests 
enter into a timing agreement establishing protocols for com-
pliance with a second request, milestone dates for events lead-
ing up to substantial compliance, and extensions of time for 
the Agency to make an enforcement decision after waiting 
period expiration. The DOJ issued its most recent Model Tim-
ing Agreement in November 2018, which the DOJ temporarily 
revised in March 2020 in response to the COVID-19 pandemic, 
extending the post-compliance period to 90 days and recognis-
ing that it may be appropriate to revise agreements (and amend, 
shorten, extend, or cancel them) in response to COVID-19 
developments. The FTC issued its most recent Model Timing 
Agreement in February 2019 and, like the DOJ, in March 2020 
announced that it is considering “appropriate modifications of 
statutory or agreed-to timing” in response to COVID-19. See 
3.8 Review Process.

3.11 Accelerated Procedure
There is no short-form procedure for review. All transac-
tions are subject to the same requirements with respect to the 
required elements of an HSR Form. However, there is a proce-
dure for an accelerated review known as “early termination”. 
For no additional fee or justification for the request, parties can 
request that the Agencies terminate the waiting period prior to 
its expiration.

Although a request for this early termination is subject to 
Agency discretion, it is often granted two to three weeks into 
the standard 30-day waiting period if the proposed transaction 
does not raise significant competitive issues. Early termination 
is infrequent for transactions that qualify for the shorter 15-day 
waiting period.

During fiscal year 2019 (1 October 2018 to 30 September 2019), 
74.2% of the 2,030 adjusted HSR reportable transactions includ-
ed a request for early termination. Of those, 73.5% were granted, 
totaling 54.5% of all transactions.
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If early termination is granted, the names of the parties to the 
transaction are published in the Federal Register and posted on 
the FTC’s website.

4. Substance of the Review

4.1 Substantive Test
Section 7 of the Clayton Act prohibits the acquisition of stock or 
assets “where in any line of commerce or in any activity affect-
ing commerce in any section of the country, the effect of such 
acquisition may be substantially to lessen competition, or to 
tend to create a monopoly”. The key question the Agencies ask 
is whether the proposed (or consummated) merger is likely to 
create or enhance market power, or facilitate its exercise.

See 1.1 Merger Control Legislation. 

4.2 Markets Affected by a Transaction
Relevant product and geographic markets in which to assess 
where the potential adverse competitive effects may occur are 
typically narrowly defined. To determine the relevant prod-
uct market under the 2010 Horizontal Merger Guidelines, the 
Agencies identify a product or group of products such that a 
hypothetical profit-maximising firm that was the only pre-
sent and future seller of those products likely would impose 
at least a small but significant and non-transitory increase in 
price (SSNIP) on at least one product sold in the market by at 
least one of the merging firms. The Agencies may also define 
a product market based on a targeted subset of customers to 
whom a hypothetical monopolist likely would profitably impose 
a SSNIP. The Agencies typically use a SSNIP of 5% of the price 
paid by consumers, but the SSNIP test is not a tolerance test 
for price increases that may result from a merger. Any price 
increase that may result from a merger is generally considered 
unlawful. 

The Agencies identify the relevant geographic market by apply-
ing the same techniques used to define a relevant product mar-
ket. The relevant geographic market is the area where a hypo-
thetical profit-maximising firm that was the only present and 
future producer of the relevant product(s) located in the region 
would impose at least a SSNIP from at least one of the merging 
parties’ locations in the market. The Agencies may also define 
a relevant geographic market based on the location of targeted 
customers if a hypothetical monopolist could discriminate 
based on the customer’s location. 

The Agencies also analyse ease of entry into the relevant market 
since a merger is unlikely to enhance market power if entry is 
so easy that the merged firm could not profitably raise prices 
or reduce competition. Entry is considered easy if it would be 

timely, likely, and sufficient in its magnitude, character and 
scope to deter and counteract the adverse competitive effects 
at issue. Timeliness is generally defined as entry that is “rapid 
enough” to make actions causing the adverse effects unprofit-
able. Entry is considered likely if it would be profitable. Suffi-
ciency is new entry by one or more firms that will replicate the 
scale and strength of the merging firms.

In addition to analysing relevant markets and ease of entry, the 
Agencies analyse competitive effects, which is discussed in 4.4 
Competition Concerns, and potential economic efficiencies, 
which is discussed in 4.5 Economic Efficiencies.

The Agencies also review vertical mergers and seek enforcement 
where appropriate. As mentioned in 1.1 Merger Control Leg-
islation, the Agencies issued new Vertical Merger Guidelines 
on 30 June 2020, which outline the current “principal analyti-
cal techniques, practices and enforcement policy” concerning 
strictly vertical mergers, “diagonal mergers”, and mergers of 
complements.

4.3 Reliance on Case Law
Although the Agencies seek to build strong bilateral relations 
with foreign competition authorities and to co-operate on indi-
vidual merger investigations (see 7.4 Co-operation with Other 
Jurisdictions), the Agencies do not rely on case law from other 
jurisdictions in making enforcement decisions.

4.4 Competition Concerns
The Agencies typically investigate mergers on theories involv-
ing unilateral effects, co-ordinated effects, the elimination of 
potential competition, foreclosure and raising rivals’ costs. Both 
monopoly power and monopsony power concerns may be the 
subject of investigation. Horizontal and vertical effects are con-
sidered. In the absence of the merged firm potentially raising 
prices, restricting output, decreasing innovation, or otherwise 
exercising market power, the Agencies do not typically consider 
conglomerate or portfolio effects.

4.5 Economic Efficiencies
The Agencies will consider efficiency claims asserted by the 
merging parties, although the burden on the merging parties 
for successfully asserting efficiencies is substantial. The Agencies 
will only recognise verifiable efficiency claims that are merger-
specific, cognisable and likely to reverse the proposed merger’s 
likely harm to consumers. 

Merger-specific efficiencies are efficiencies that can only be 
accomplished with the proposed merger and are unlikely to be 
accomplished by another means. As stated in the 2010 Hori-
zontal Merger Guidelines, the parties must substantiate their 
efficiency claims so that “the Agencies can verify by reason-
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able means the likelihood and magnitude of each asserted effi-
ciency, how and when they would be achieved (and any costs 
of doing so), how each would enhance the merged firm’s ability 
and incentive to compete, and why each would be merger-spe-
cific”. The Agencies will not consider efficiency claims that are 
“vague, speculative, or otherwise cannot be verified by reason-
able means”. 

Cognisable efficiencies are verified merger-specific efficiencies 
that are not derived from anti-competitive reductions in output 
or service. The Agencies “will not challenge a merger if cogni-
zable efficiencies are of a character and magnitude such that 
the merger is not likely to be to anticompetitive in any relevant 
market”. To make this determination, the Agencies “consider 
whether the cognizable efficiencies likely would be sufficient to 
reverse the merger’s potential to harm customers in the relevant 
market” by preventing price increases in the relevant market. 

The Agencies utilise a sliding scale analysis in comparing the 
magnitude of cognisable efficiencies against the magnitude of 
likely harm to competition absent the efficiencies – the “greater 
the potential adverse competitive effect, the greater must be the 
cognizable efficiencies, and the more they must be passed on 
to the consumer for the Agencies to conclude that the merger 
will not have an anticompetitive effect in the relevant market”. 
When the potential adverse effect is likely to be particularly 
substantial, “extraordinarily great cognizable efficiencies would 
be necessary to prevent the merger from being anticompetitive”. 
The Agencies state in their 2010 Horizontal Merger Guidelines 
that efficiencies almost never justify a merger to monopoly or 
near-monopoly.

The Agencies specifically recognise the elimination of double 
marginalisation as an efficiency that is applicable to vertical 
mergers in the new 2020 Vertical Merger Guidelines.

4.6 Non-competition issues
In general, the Agencies limit their review to the substantive 
antitrust merits of a transaction. On occasion, the Agencies 
may co-ordinate their review with other regulatory agencies 
reviewing the same proposed transaction. However, the Agen-
cies’ review does not account for non-competition issues.

Over the last three years there has been a growing interest in 
“Hipster Antitrust”, which seeks to reject the long-held con-
sumer welfare paradigm in favour of a broader public interest 
standard requiring the Agencies and courts to consider social 
and political concerns in merger analysis such as job loss, low-
er wages and the impact on small businesses. Senior Agency 
officials have recently noted potential concern with harm to 
workers resulting from mergers creating monopsony power in 
labour markets, but, at time of writing, the Agencies have not 

specifically adopted elements from the Hipster Antitrust move-
ment in their decision-making and are continuing to follow the 
consumer welfare paradigm.

4.7 Special Consideration for Joint Ventures
JVs are typically evaluated using the same criteria as applied to 
mergers (see 4.1 Substantive Test). 

JVs may be pro-competitive in that they allow participants to 
realise a number of otherwise unattainable market efficiencies 
through economies of scale or combining research and market-
ing activities. However, JVs may also be anti-competitive if they 
reduce the JV parties’ incentives to compete against one another, 
or if their independent decision-making is limited outside of the 
JV because of combined control or combined financial interests 
in production, assets, or other business operations. The lawful-
ness of a JV may also be evaluated under Sections 1 and 2 of 
the Sherman Act and under Section 5 of the FTC Act using rule 
of reason analysis.

5. Decision: Prohibitions and 
Remedies
5.1 Authorities’ Ability to Prohibit or interfere 
with Transactions
The Agencies have extensive statutory powers that enable them 
to initiate enforcement actions, but they do not have the power 
to prohibit a proposed potentially anti-competitive merger after 
the expiration of the HSR waiting period. Only the courts may 
issue an order to block a proposed transaction. The judicial pro-
cesses that each Agency may pursue to seek such an order differ. 

Section 15 of the Clayton Act enables the DOJ to file, in fed-
eral district court, a complaint and motions for a preliminary 
injunction (if necessary) and, ultimately, a permanent injunc-
tion to block a proposed transaction that may violate Section 
7 of the Clayton Act. DOJ merger challenges are decided in 
bench trials before federal district court judges. The DOJ has the 
burden to demonstrate with a reasonable probability of success 
(ie, greater than “mere possibility” and less than “certainties”) 
that the merger may substantially lessen competition. The losing 
party may appeal to the appropriate federal court of appeals. 
The DOJ can also seek judicial action to unwind a consum-
mated merger.

Unlike the DOJ, which can seek a permanent injunction to 
block a merger after a bench trial, the FTC only possesses the 
power to seek preliminary injunctive relief in a federal district 
court to block a proposed merger pending the completion of 
an administrative trial. To obtain preliminary injunctive relief, 
Section 13(b)(2) of the FTC Act requires the FTC to make “a 
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proper showing that, weighing the equities and considering the 
Commission’s likelihood of ultimate success, such action would 
be in the public interest”. 

In parallel with a request for preliminary injunctive relief, the 
FTC issues a complaint for an administrative trial alleging that 
the proposed merger may violate Section 5 of the FTC Act and 
Section 7 of the Clayton Act. The FTC also has the authority 
to pursue an administrative trial even if it is not successful in 
obtaining a preliminary injunction; however, in April 1995, the 
FTC issued a formal policy statement in which it said it would 
only pursue administrative litigation following the denial of a 
preliminary injunction in rare cases. Since that time, the FTC 
has not continued with an administrative trial after failing to 
obtain a preliminary injunction or a reversal of a decision deny-
ing a preliminary injunction by an appellate court. The FTC 
can also seek to unwind a consummated merger through the 
administrative trial process when there is no opportunity to 
obtain a preliminary injunction.  

The FTC’s administrative complaint is litigated in a trial before 
an administrative law judge (ALJ), an FTC employee appointed 
by the Office of Personnel Management with partially protected 
tenure and status. The ALJ’s initial decision and order may be 
appealed to the full Commission, whose decision may then be 
reviewed in the federal courts of appeal.

5.2 Parties’ Ability to Negotiate Remedies
Negotiations between the merging parties and the Agencies 
regarding remedies may take place at any stage in the review 
process and may be initiated by the merging parties, but it is 
unlikely that the Agencies will negotiate until after they have 
investigated the merits of a transaction. Remedies negotiations 
typically commence after the Agency staff express concerns. See 
5.4 Typical Remedies and 9.3 Current Competition Concerns. 

5.3 Legal Standard
In September 2018, the DOJ withdrew the 2011 Policy Guide to 
Merger Remedies. The 2004 Policy Guide to Merger Remedies 
will be in effect until an updated policy is released. The 2004 
Policy Guide to Merger Remedies states: “The Division will 
insist upon relief sufficient to restore competitive conditions the 
merger would remove. Restoring competition is the ‘key to the 
whole question of an antitrust remedy,’ and restoring competi-
tion is the only appropriate goal with respect to crafting merger 
remedies”. Similarly, the FTC’s Bureau of Competition states in 
its Frequently Asked Questions About Merger Consent Order 
Provisions that “[e]very order in a merger case has the same 
goal: to preserve fully the existing competition in the relevant 
market or markets”.

5.4 Typical Remedies
Structural remedies consisting of a partial divestiture of an 
ongoing standalone business unit have been the most common 
remedies for a horizontal merger that the Agencies have deter-
mined would likely have an adverse competitive effect. The FTC 
Bureau of Competition’s 2012 Negotiating Merger Remedies 
policy statement says that “the Commission prefers structural 
relief in the form of a divestiture to remedy the anticompetitive 
effects of an unlawful horizontal merger”. Similarly, the DOJ’s 
2004 Policy Guide to Merger Remedies states that “[s]tructural 
remedies are preferred to conduct remedies in merger cases 
because they are relatively clean and certain, and generally avoid 
costly government entanglement in the market”. 

Structural divestitures are likely to include all assets (or licences 
to those assets) necessary for the divestiture purchaser to be an 
effective, long-term viable competitor of the merged entity, but 
have typically not consisted of an entire ongoing standalone 
business unit. Assistant Attorney General Makan Delrahim 
and other senior DOJ officials have expressed strong concerns 
that partial or carve-out divestitures of less than an ongoing 
standalone business unit are not sufficient, in part due to the 
relatively high failure rate of partial divestitures reflected in the 
FTC’s January 2017 Merger Remedies study. The FTC Merger 
Remedies study found that for the 2006-12 period, approxi-
mately 30% of partial divestitures of ongoing standalone busi-
ness units failed, while divestitures of an entire ongoing stan-
dalone business unit had a 100% success rate. Joseph Simons, 
the Chairman of the FTC, also stated that the 30% failure rate 
for partial divestitures “is too high and needs to be lowered 
substantially, or ideally zeroed out altogether”. 

The Agencies may seek behavioural or conduct remedies in 
very limited circumstances for horizontal and vertical merg-
ers. See 9.3 Current Competition Concerns. The FTC’s Bureau 
of Competition has recently stated that it “disfavors behavio-
ral remedies and will accept them only in rare cases based on 
special circumstances of an industry or particular transaction”. 

The Agencies generally define what these conduct or behaviour-
al remedies might be – firewall provisions, non-discrimination 
provisions, mandatory licensing provisions, transparency provi-
sions, anti-retaliation provisions, prohibitions on certain con-
tracting practices and long-term supply contracts – but, as the 
DOJ notes in its 2004 Policy Guide to Merger Remedies, “other 
conduct remedies are also possible”. The FTC Bureau of Com-
petition’s 2012 Negotiating Merger Remedies policy statement 
similarly says that conduct relief may be required to remedy 
the anti-competitive effects of a vertical merger and that the 
conduct relief may include a requirement to erect firewalls to 
protect confidential information or a requirement not to favour 
certain entities.
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In rare cases, the Agencies have also pursued disgorgement of 
ill-gotten gains in consummated mergers as a remedy. In July 
2012, the FTC issued its current position on disgorgement as 
a remedy in its Statement of the Commission Regarding With-
drawal of the Commission’s [2003] Policy Statement on Mon-
etary Equitable Remedies in Competition Cases.

As discussed in 4.6 Non-competition issues, the Agencies only 
focus their remedy on competition-related issues.

5.5 Negotiating Remedies with Authorities
The Agencies have different procedures for accepting and final-
ising consent agreements. 

FTC
The FTC staff negotiate a proposed consent agreement that is 
incorporated into an Agreement Containing Consent Order 
(ACCO). The ACCO is signed by the staff and the merging 
parties, then submitted to the Director of the Bureau of Com-
petition for approval based on a staff recommendation. Upon 
approval by the Director of the Bureau of Competition, the 
ACCO, staff recommendation and related materials are sub-
mitted to the Commission for a vote to accept or reject the pro-
posed consent agreement. 

If a majority of the commissioners voting find “reason to believe” 
that the proposed transaction is unlawful and that the ACCO 
will accomplish the remedial goals, the FTC will accept the pro-
posed consent agreement for a 30-day public comment period 
and issue a Complaint, provisional Decision and Order, and 
Analysis of Proposed Consent Order to Aid Public Comment. 
The FTC’s acceptance of an ACCO and provisional Decision 
and Order for public comment typically enables the parties to 
close their transaction. The staff will respond to all comments. 
Following the public comment period, the FTC can accept the 
Decision and Order as final, reject it or revise it. 

DOJ
The DOJ staff negotiate a consent agreement with the parties 
to a transaction in the form of a Proposed Final Judgment that 
is submitted for approval to the Assistant Attorney General in 
charge of the Antitrust Division based on the recommendation 
of the staff. The Antitrust Procedures and Penalty Act of 1974, 
as amended in 2004, commonly called the Tunney Act, requires 
the DOJ to submit its consent agreement in the form of a Pro-
posed Final Judgment and a Competitive Impact Statement to 
a federal district court to determine if the consent agreement 
is “in the public interest.” Following a 60-day public comment 
period, the DOJ must file a response to the public comments 
and may then request that the judge enter the Proposed Final 
Judgment. 

In determining whether the consent agreement is in the pub-
lic interest, the judge must consider, among other things, (i) 
the provisions for enforcement and modification, duration of 
relief sought, anticipated effects of alternative remedies actually 
considered, whether its terms are ambiguous, and any other 
competitive considerations upon the adequacy of the judgment, 
and (ii) the impact of the consent agreement upon competition 
in the relevant market or markets, the public generally and any 
individuals alleging specific injury from the violations alleged 
in the complaint. 

The Tunney Act does not prohibit the merging parties from 
closing their transaction before this judicial review process 
is complete. In September 2019, after the first-ever Tunney 
Act hearing with live witnesses, a federal district court judge 
entered a final order for the settlement the DOJ reached with 
CVS Health Corporation and Aetna, Inc., which required CVS 
Health Corporation to divest Aetna’s Medicare Part D prescrip-
tion drug plan to WellCare Health Plans, Inc.

5.6 Conditions and Timing for Divestitures
In cases involving negotiated settlements, typically, the parties 
may close the merger upon entry of the consent agreement for 
public comment. Such remedies must be completed within a 
time period specified in the consent agreement, after the closing 
of the transaction. Where the Agencies require a contractually 
bound upfront buyer for the divested assets, which occurs in 
most consent agreements, the parties to the transaction must 
obtain prior approval of the upfront buyer and the purchase 
agreement before the Agencies will approve the consent agree-
ment. The upfront buyer, however, is not always required to 
close its acquisition of the divested assets at the same time that 
the parties close their transaction as long as it is contractually 
obligated to complete the acquisition within the agreed-upon 
specified period in the consent agreement. 

The Agencies monitor and enforce compliance with negotiated 
remedies. Parties to consent agreements may have a trustee 
appointed by the Agencies to monitor compliance and ensure 
the effectiveness of the remedy. In cases of divestiture remedies, 
the Agencies may also appoint a divestiture trustee to ensure 
that an agreed-upon divestiture or a “crown jewel” package of 
assets is completed if the parties fail to complete the required 
divestiture in the agreed-upon time period.

At the FTC, the Compliance Division in the Bureau of Com-
petition oversees enforcement of merger remedies. Failure to 
comply with a remedial agreement is a violation of Section 
5(I) of the FTC Act and may result in civil penalties of up to 
USD43,280 per day for non-compliance as well as injunctive 
and other equitable relief. 
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On 19 April 2018, Assistant Attorney General Makan Delrahim 
announced the new Office of Decree Enforcement in the Anti-
trust Division of the Department of Justice with the sole goal to 
ensure compliance with, and enforcement of, consent decrees. 
The DOJ may seek a contempt order, including a monetary 
fine, from the appropriate federal district court if the parties to 
the Final Judgment fail to comply with the terms. Prior to the 
autumn of 2017, the DOJ needed to show “clear and convinc-
ing” evidence to seek a contempt order for a violation of a Final 
Judgment. Beginning in the autumn of 2017, the DOJ began 
requiring parties to agree to a lower “preponderance of the evi-
dence” standard for seeking a contempt order for a violation of 
a Final Judgment.

5.7 issuance of Decisions
The Agencies do not issue decisions affirmatively approving or 
permitting proposed mergers. Instead, the parties to a proposed 
HSR reportable merger can only consummate their transaction 
if the HSR waiting period has either expired or been terminated 
early. 

All notices of early termination of the HSR waiting period are 
published in the Federal Register and posted on the FTC web-
site. There are no public announcements for other transactions 
where the Agencies allow the waiting period to expire. 

An FTC decision to seek a preliminary injunction and to com-
mence administrative litigation to block a proposed merger or 
to accept a consent order reflecting negotiated remedies requires 
a majority of the commissioners voting on the matter after con-
sidering a recommendation by staff and management. The same 
procedure applies to challenges to consummated mergers. The 
Director of the Bureau of Competition or another official in 
the Bureau of Competition will notify counsel for the parties 
shortly after the commissioners have made their decision. A 
press release, non-confidential version of the complaint and, if 
applicable, the draft consent order and an analysis to aid public 
comment are made public.

The Assistant Attorney General in charge of the Antitrust Divi-
sion makes the final decision for the DOJ to seek injunctive 
relief in a federal district court to block a proposed merger (or 
unwind a consummated merger) or to accept a consent order 
reflecting negotiated remedies after reviewing a recommenda-
tion by staff and management. A senior DOJ official will notify 
the parties either shortly before or after the complaint has been 
filed in a federal district court. A press release, non-confidential 
version of the complaint and, if applicable, the draft consent 
order and a competitive impact statement are made public.

Although the Agencies historically only issued press releases 
announcing adverse determinations, including when a com-

plaint had been filed in court, both Agencies sometimes issue 
press releases or make public statements when closing out sig-
nificant matters. For example, in March 2018 the FTC issued a 
formal statement regarding its decision to close the investigation 
of the proposed merger of European eyewear makers Essilor 
and Luxottica Group. Similarly, in June 2019 Assistant Attor-
ney General Makan Delrahim issued a statement regarding the 
closing of the DOJ’s investigation of Louisiana Health Service & 
Indemnity d/b/a Blue Cross Blue Shield of Louisiana’s acquisi-
tion of Vantage Holdings. 

5.8 Prohibitions and Remedies for Foreign-to-
Foreign Transactions
See 2.8 Foreign-to-Foreign Transactions. 

Some foreign-to-foreign transactions require HSR filings and, 
over the last three years, the Agencies sought and obtained 
remedies for several foreign-to-foreign transactions. The DOJ, 
for example, obtained an enforcement action against France’s 
Thales SA’s proposed acquisition of the Netherlands’ Gemalto 
NV in February 2019 where the two firms accounted for 66% of 
GP HSM’s secure encryption processing and key management 
device sales in the USA, and where Thales agreed to divest its 
General Purpose Hardware Security Module business. Similarly, 
the FTC obtained an enforcement action against China National 
Chemical Corporation and Swiss global agricultural company 
Syngenta AG’s proposed merger in April 2017 where the parties 
agreed to divest three types of pesticides to settle charges that 
the proposed merger would cause significant consumer harm 
in the USA. 

6. Ancillary Restraints and Related 
Transactions
6.1 Clearance Decisions and Separate 
Notifications
Each HSR filing requires the filing party to include the trans-
action agreement, as well as agreements not to compete and 
other agreements between the parties. Although parties to a 
reportable transaction are required to include these, there are 
no assurances that such ancillary agreements will be reviewed 
during the HSR waiting period. The Agencies have the authority 
to challenge these restrictions at a later date, even if they do not 
challenge the transaction as anti-competitive. 
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7. Third-Party Rights, Confidentiality 
and Cross-border Co-operation
7.1 Third-Party Rights
Input from third parties such as competitors, customers, distrib-
utors, suppliers and other industry participants is often critical 
in shaping the review of the Agencies. Information provided by 
third parties may cause the Agencies to look closely at certain 
aspects of a transaction, commence an investigation or seek an 
enforcement action. 

For transactions that are not reportable under the HSR Act but 
which may be anti-competitive, it is often the input of third 
parties that brings competitive concerns to the attention of the 
Agencies. Customer complaints are typically given the most 
weight, although competitors and other third parties also make 
their concerns known to the Agencies during the course of a 
merger review.

Confidential information that the Agencies seek from third 
parties is protected by various statutory provisions. For FTC 
matters, the FTC Act contains protections against disclosure of 
confidential information obtained from third parties. Section 
6(f) of the FTC Act prohibits the FTC from disclosing any trade 
secret or any commercial or financial information obtained 
from any person, with the exception of providing the informa-
tion to appropriate federal or state law enforcement agencies 
where its confidentiality will be maintained and it will be used 
only for official domestic law enforcement purposes or any for-
eign law enforcement agency under the same circumstances. 
Sections 21(b) and 21(f) of the FTC Act protect the confiden-
tiality of information obtained through compulsory process in 
investigations – including civil investigative demands (CID) and 
subpoenas, or submitted voluntarily by a party when compul-
sory process could have been used – from public disclosure, 
including disclosure under the Freedom of Information Act. 
The exception to these provisions is that they do not prevent 
the FTC from using these materials in Commission proceed-
ings, judicial proceedings where the Commission is a party, or 
disclosing confidential information obtained during an investi-
gation to another federal or state law enforcement agency with 
appropriate confidentiality protections and any committee or 
subcommittee of Congress. 

For DOJ matters, confidential information obtained from third 
parties that is submitted in response to a CID under the Anti-
trust Civil Process Act (ACPA) is protected from public dis-
closure under the Freedom of Information Act, although such 
information may be disclosed to a committee or subcommittee 
of Congress. The DOJ can also use information that it receives 
in response to a CID before any “court, grand jury or federal 
administrative agency” and it may use the information in a 

deposition pursuant to another CID. Similarly, the DOJ can also 
provide the information to the FTC, although the FTC is subject 
to the same confidentiality provisions that apply to the DOJ. 
Third-party confidential information that is submitted volun-
tarily to the DOJ and not in response to a CID is not protected 
by the provisions of the ACPA or HSR Act. Parties submitting 
information under these circumstances typically request and 
receive a confidentiality letter providing written assurances that 
the information will be protected from public disclosure or that 
they will be provided with adequate advance notice. 

7.2 Contacting Third Parties
As discussed in 7.1 Third-Party Rights, the Agencies typically 
seek input from third parties in investigating proposed trans-
actions. The Agencies generally request telephone interviews 
with senior officers. The Agencies also may subpoena individu-
als from third parties for depositions or investigational hearings. 

The Agencies also frequently request documents and informa-
tion from third parties either voluntarily or through CIDs and 
subpoenas. The information that the Agencies seek from third 
parties voluntarily or from CIDs and subpoenas includes sales 
data, business and strategic plans, and documents relating to 
the proposed transaction under investigation. The Agencies also 
may seek third party input to ensure the merger remedies will 
be effective. 

7.3 Confidentiality
All material submitted by the Acquiring and Acquired Persons 
under the HSR Act is confidential and protected from public 
disclosure under the Freedom of Information Act, subject only 
to the information becoming public in the event of a challenge 
to the transaction by one of the Agencies. The “fact of filing” is 
also confidential, unless early termination of the waiting period 
is requested and granted, in which case the names of the par-
ties to the transaction are published in the Federal Register and 
posted on the FTC’s website. Although materials submitted by 
the Acquiring and Acquired Persons are exempt from public 
disclosure under the Freedom of Information Act, such infor-
mation may be disclosed to a committee or subcommittee of 
Congress.

7.4 Co-operation with Other Jurisdictions
Employing both formal and informal agreements, the Agencies 
co-operate with foreign competition authorities. The USA has 
bilateral co-operation agreements with 11 jurisdictions: Ger-
many, Australia, the EU, Canada, Brazil, Israel, Japan, Mexico, 
Chile, Colombia, and Peru. The Agencies have entered a Memo-
randum of Understanding with:

• the Russian Federal Antimonopoly Service;
• the three Chinese antitrust agencies;
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• the Indian competition authorities; and
• the Korea Fair Trade Commission.

The Agencies are also often called upon to assist emerging or 
nascent regimes in connection with drafting merger control 
thresholds, guidelines and regulations. 

The Agencies have multilateral arrangements regarding inter-
national mergers, including the 2014 Recommendation of the 
Organisation for Economic Co-operation and Development 
(OECD) Council Concerning Co-operation on Competition 
Investigations and Proceedings, which promotes enforcement 
co-operation, emphasising the importance of informal commu-
nications through the sharing of non-confidential information. 
The Agencies also participate in the International Competition 
Network (ICN) Merger Working Group (MWG), which updat-
ed its recommended practices for reviewing proposed mergers 
in March 2018. In May 2019, the Agencies were part of 62 par-
ticipating governmental authorities in establishing a Framework 
on Competition Agency Procedures (CAP).

In cases involving competition concerns in more than one 
jurisdiction, the Agencies and their foreign counterparts often 
exchange information, which may include both publicly avail-
able information and “agency confidential” information. This 
includes information that the Agencies do not routinely disclose 
publicly but on which no statutory disclosure prohibitions exist. 
Examples include staff views on market definition, competitive 
effects and remedies. 

In order to disclose information submitted by the parties, how-
ever, an Agency must obtain a waiver of confidentiality. Merg-
ing parties often waive confidentiality protections to assist with 
the facilitation of co-operation, reduce information production 
burdens and avoid incompatible remedies. In 2013, the Agen-
cies released a joint model waiver of confidentiality designed 
to streamline the waiver process. In January 2017 the Agen-
cies also revised their Antitrust Guidelines for International 
Enforcement and Cooperation, which provide guidance relating 
to investigative tools and co-operation with foreign authorities. 

8. Appeals and Judicial Review

8.1 Access to Appeal and Judicial Review
As discussed in 5.1 Authorities’ Ability to Prohibit or interfere 
with Transactions and 5.7 issuance of Decisions, the Agen-
cies must typically seek a preliminary or permanent injunction 
in federal district court to prevent the closing of a transaction 
after the expiration of the HSR waiting period, which may take 
several months or longer. An appeal of the decision reached by 
the district court may be made in the federal court of appeals 

by either the parties or the Agencies. Merging parties may also 
appeal adverse FTC administrative trial initial decisions by the 
ALJ to the full Commission, and an adverse decision by the 
Commission to a federal court of appeals. 

8.2 Typical Timeline for Appeals
Although there are expedited processes available for certain 
cases, appeals will typically take over ten months from a deci-
sion by a federal district court to a decision by a federal court 
of appeals concerning a proposed merger based on the average 
length of time for FTC and DOJ merger matters on appeal since 
1995 as compiled by Dechert LLP. Using the same Dechert LLP 
database for consummated mergers, the appellate timeframe 
is much longer. The average time from a district court deci-
sion in a DOJ challenge to a consummated merger to a decision 
by a federal court of appeals is approximately 23 months. For 
FTC challenges to consummated mergers, the average time is 
approximately 27 months.

The FTC has succeeded in appealing the last two denials of a 
preliminary injunction motion seeking to block a merger. See 
FTC v Hershey Medical Center/PinnacleHealth System (2016) 
and FTC v Advocate Health Care/NorthShore (2016). In Febru-
ary 2019, the DOJ was unsuccessful in seeking an appeal of the 
June 2018 district court decision denying its attempt to block 
AT&T’s proposed acquisition of Time Warner.

The merging parties have had no recent success appealing their 
loss to the Agencies in district court. In April 2017 the Court of 
Appeals for the District of Columbia Circuit affirmed an appeal 
by Anthem and Cigna of the February 2017 decision from a 
district court issuing a permanent injunction sought by the DOJ 
blocking Anthem’s acquisition of Cigna. In June 2019 the Court 
of Appeals for the Eighth Circuit affirmed an appeal by Sanford 
Health and Mid Dakota Clinic of the December 2017 decision 
from a district court issuing a preliminary injunction sought 
by the FTC and the North Dakota Attorney General blocking 
Sanford Health’s proposed acquisition of Mid Dakota Clinic.

8.3 Ability of Third Parties to Appeal Clearance 
Decisions
If the FTC or DOJ clears a merger, adversely affected third par-
ties do not have a right of appeal under the HSR Act. Third 
parties with standing do, however, have separate rights to bring 
a private action against the merging parties under the Clayton 
Act.
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9. Recent Developments

9.1 Recent Changes or impending Legislation
As discussed in 2.5 Jurisdictional Thresholds, the jurisdic-
tional thresholds applicable under the HSR Act are adjusted 
annually. Apart from these annual adjustments, changes to the 
HSR Act are not common, although changes to the interpreta-
tions of the HSR Act and regulations – issued by the Premerger 
Notification Office of the FTC – are common. 

One significant legislative proposal is the Standard Merger and 
Acquisition Reviews Through Equal Rules Act of 2018, known 
as the ‘SMARTER Act’, which seeks to ensure that the FTC will 
be subject to the same standard as the DOJ when seeking a pre-
liminary injunction to block a proposed merger. The SMARTER 
Act also eliminates the ability of the FTC to pursue adminis-
trative litigation for proposed mergers after the FTC seeks to 
obtain a preliminary injunction in federal court. The SMARTER 
Act (H.R. 5645) was passed by the House of Representatives 
on 9 May 2018; it did not receive a vote by the Senate in 2018. 

In January 2019 Senator Amy Klobuchar re-introduced the 
Merger Enforcement Improvement Act (S. 306) that would 
modernise antitrust enforcement by improving the Agencies’ 
ability to assess the impact of merger settlements, require stud-
ies of new issues, adjust merger filing fees and increase fund-
ing for the Agencies. At the same time, Senator Klobuchar re-
introduced the Consolidation Prevention and Competition Act 
of 2019 (S. 307) that would strengthen the current legal standard 
to stop consolidation that may materially lessen competition. In 
May 2019 Senator Cory Booker re-introduced The Food and 
Agribusiness Merger Moratorium and Antitrust Review Act 
of 2019 (S. 1596) that would put an 18-month moratorium on 
large agribusiness, food and beverage manufacturing, and retail 
grocery M&A. In April 2020 Senator Elizabeth Warren and Rep-
resentative Alexandria Ocasio-Cortez announced plans to pro-
pose legislation banning large mergers during the COVID-19 
pandemic. Representative David Cicilline also proposed similar 
legislation in April 2020. At the time of writing, the proposed 
merger moratoriums have not been formally introduced to 
either the US Senate or House of Representatives.

9.2 Recent Enforcement Record
See 3.6 Penalties/Consequences of incomplete Notification 
and 2.13 Penalties for the implementation of a Transaction 
Before Clearance. Adjustments are made to the maximum civil 
penalties annually as required by the Federal Civil Penalties 
Inflation Adjustment Act Improvements Act of 2015. The next 
annual adjustment is expected in early 2021. 

Violating the HSR Act
During the period from 1 July 2018 to 30 June 2020, the FTC 
and DOJ obtained three enforcement actions against parties for 
violating the HSR Act, including: 

• In June 2019, the FTC referred a complaint to the DOJ 
against Canon Inc and Toshiba Corporation for deliberately 
structuring a transaction to avoid making timely HSR fil-
ings. Canon and Toshiba each agreed to pay USD2.5 million 
in civil penalties. 

• In August 2019, the FTC referred a complaint to the DOJ 
against three Third Point LLC funds that failed to make 
required HSR filings relating to the conversion of its shares 
in Dow Inc. following the merger of Dow Inc. and E.I. du 
Pont de Nemours & Company into newly formed DowDu-
Pont Inc. Third Point LLC agreed to pay USD609,810 in civil 
penalties after making corrective filings, the same fine that 
Mr Dolan paid. 

The largest fine imposed to date for failure to make a notification 
is USD11 million, which was levied in 2016 in connection with 
the settlement by affiliates of ValueAct Capital Management LP 
with the DOJ for improper reliance on the “solely for the pur-
pose of investment” exemption. 

Enforcement Against Proposed Mergers
The Agencies have continued to seek enforcement matters 
against proposed mergers. During the period from 1 July 2019 
to 30 June 2020 the FTC settled 12 merger matters with consent 
agreements, two more than the prior 12-month period. There 
were dissenting votes on four of these consents – Bristol-Myers 
Squib Company/Celgene Corporation (November 2019), Dan-
aher Corp./General Electric Co. (March 2020), AbbVie Inc./
Allergan plc (May 2020), and Eldorado Resorts, Inc./Caesars 
Entertainment Corporation (June 2020). 

During this period, the DOJ settled nine merger matters, three 
more than the prior 12-month period. The threat of enforce-
ment action has also caused several parties to abandon their 
proposed transactions, including Cengage Learning Holdings 
II Inc. and McGraw-Hill Education Inc. in May 2020 after an 
investigation by the DOJ, Aveanna Healthcare and Maxim 
Healthcare Services in January 2020 after an investigation by 
the FTC, and Johnson & Johnson and Takeda Pharmaceutical 
Company in April 2020 after an investigation by the FTC. 

Court Challenges
The Agencies have recently challenged proposed transactions in 
court. In August 2019, the FTC sued to block Evonik’s proposed 
acquisition of PeroxyChem (FTC v RAG-Stiftung). After a two-
week trial, in January 2020, the FTC lost its first merger trial in 
federal court in Washington, DC since 2007 when it attempted 
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to block Whole Foods Market’s acquisition of Wild Oats. The 
FTC prevailed in obtaining preliminary injunctions in FTC v 
Wilhelmsen Maritime Services/Drew Marine Group (July 2018) 
and FTC v Tronox Limited/Cristal (September 2018). The FTC 
also prevailed in administrative trials against the proposed 
Tronox Limited/Cristal merger (December 2018 ALJ decision; 
consent agreement April 2019) and the consummated Otto 
Bock/FIH Group Holdings merger (May 2019 ALJ decision; 
Commission decision in November 2019). The FTC also pre-
vailed in a Court of Appeals decision in June 2019 affirming 
the December 2017 preliminary injunction granted in FTC v 
Sanford Health/Mid Dakota Clinic. 

Despite its recent loss in the Evonik/PeroxyChem merger litiga-
tion, in February 2020 the FTC sued to block the joint venture 
between Arch Coal and Peabody Energy Corporation, the two 
largest coal-mining companies in the USA, and in February 
2020 to block the merger of Jefferson Health and Albert Einstein 
Healthcare Network, two of the leading hospitals in the Phila-
delphia, Pennsylvania area. At the time of writing, both matters 
are in litigation and the trials have not commenced. 

The FTC also recently sued to block several other proposed 
mergers: Fidelity National Financial Inc.’s proposed acquisi-
tion of Stewart Information Services Corp. in September 2019, 
Illumina Inc.’s proposed acquisition of Pacific Biosciences of 
California in December 2019, Post Holding, Inc.’s proposed 
acquisition of TreeHouse Foods, Inc.’s private label cereal busi-
ness in December 2019, and Edgewell Personal Care Company’s 
proposed acquisition of Harry’s, Inc. in February 2020. The par-
ties terminated each of these mergers shortly after the lawsuits 
were filed. The FTC also commenced administrative litigation 
in January 2020 to terminate non-compete and non-solicita-
tion agreements arising from Axon Enterprises, Inc.’s May 2018 
acquisition of VieVu, LLC. This matter was settled in April 2020. 
The FTC also commenced administrative litigation in April 
2020 to unwind Altria Group Inc.’s 35% ownership interest in 
JUUL Labs, Inc. The administrative litigation is ongoing at the 
time of writing.

DOJ
The DOJ has also recently sued to block proposed mergers. In 
August 2019 the DOJ sued to block Sabre’s proposed acquisi-
tion of Farelogix. After a two-week merger trial, in April 2020 
the federal district court ruled in favour of Sabre and Farelogix, 
although the UK’s CMA blocked the merger two days later. The 
DOJ also failed to prevail at trial in US v AT&T/Time Warner 
(June 2018) and was unsuccessful in its appeal of the district 
court decision in February 2019. 

In June 2019, the DOJ commenced litigation seeking to block 
Quad/Graphics Inc.’s proposed acquisition of LSC Communi-

cations Inc. In July 2019, Quad/Graphics Inc.’s and LSC Com-
munications agreed to terminate their merger due to the “added 
delay, uncertainty and cost of legal challenges”. 

In September 2019, the DOJ sued to block Novelis Inc.’s acquisi-
tion of Aleris Corp. to preserve competition in aluminum auto 
body sheet. For the first time, the parties agreed with the DOJ to 
binding arbitration under the Administrative Dispute Resolu-
tion Act of 1996 to resolve the product market issue. In March 
2020, the arbitrator agreed with the DOJ regarding the product 
market issue. 

Pursuant to the arbitration agreement, the parties agreed to 
divest all of Aleris’s aluminum auto body sheet operations in 
North America and reimburse the DOJ for its fees and expenses 
relating to the arbitration proceeding.

9.3 Current Competition Concerns
Both the DOJ and the FTC have the same appointees in place 
from last year. Makan Delrahim was confirmed as the Assistant 
Attorney General for the Antitrust Division on 27 September 
2017. For the first time since the FTC was founded in 1915, 
on 26 April 2018 the US Senate confirmed at the same time 
five presidential nominees to serve as commissioners. Joseph 
Simons was appointed Chairman and sworn in on 1 May 2018. 
Noah Phillips, Rohit Chopra and Rebecca Kelly Slaughter were 
sworn in on 2 May 2018. The fifth confirmed nominee, Chris-
tine Wilson, was sworn in on 26 September 2018 after Commis-
sioner Maureen Ohlhausen’s term expired.

In terms of merger enforcement trends, as noted in 9.2 Recent 
Enforcement Record, the Agencies continue seeking to block 
certain mergers and to settle other merger matters, and at a 
higher rate than the prior 12-month period. The FTC established 
a Technology Task Force to monitor technology markets in Feb-
ruary 2019 and to improve its ability to investigate technology 
mergers. The formal announcement of the task force states that 
its responsibilities include “prospective merger reviews in the 
technology sector and reviews of consummated technology 
mergers.” On 1 October 2019, the Technology Task Force was 
permanently converted into the Technology Enforcement Divi-
sion in the FTC’s Bureau of Competition. At the time of writ-
ing, the Technology Enforcement Division has not obtained an 
enforcement action for a technology merger. Separately, on 11 
February 2020 the FTC announced that it is examining prior 
acquisitions by Alphabet Inc. (including Google), Amazon.com, 
Apple Inc., Facebook, Inc., Google Inc., and Microsoft Corp. 
pursuant to a Section 6(b) of the FTC Act industry study.

Several recent FTC matters demonstrate that the commissioners 
do not all share the same views on horizontal merger enforce-
ment. In four recent matters with consent agreements – Bristol-

http://Amazon.com
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Myers Squib Company/Celgene Corporation (November 2019), 
Danaher Corp./General Electric (March 2020), AbbVie Inc./
Allergan plc (May 2020), and Eldorado Resorts, Inc./Caesars 
Entertainment Corporation (June 2020) – Democratic Com-
missioners Chopra and Slaughter dissented because they felt the 
consent agreements were inadequate (Commissioner Slaugh-
ter did not participate in the Eldorado Resorts, Inc./Caesars 
Entertainment Corporation matter). Commissioners Chopra 
and Slaughter also dissented in April 2020 from the FTC’s deci-
sion to dismiss the administrative litigation against the Evonik/
PeroxyChem merger after the FTC lost its attempt to block the 
merger in federal district court.

Similarly, two recent FTC enforcement matters also demon-
strate that the commissioners do not all share the same views 
on vertical merger enforcement. In Staples/Essendant (January 
2019) and Fresenius Medical Care/NxStage Medical (February 
2019) the FTC commissioners voted 3-2 along party lines to 
accept consent agreements. In both of these matters, Democrat-
ic Commissioners Chopra and Slaughter dissented since they 
believed the consent agreements did not adequately address ver-
tical issues. In addition, Commissioners Chopra and Slaughter 
dissented from the Agencies’ Vertical Merger Guidelines issued 
on 30 June 2020. See 1.1 Merger Control Legislation.

The Agencies today are far less inclined to settle for remedies 
that they perceive as providing anything less than complete 
relief and that entail even a relatively slight risk of failure, due 
in part to several high-profile failed divestitures over the last 
several years. Under Assistant Attorney General Makan Delra-
him, the DOJ is significantly stepping up demands for structural 
relief consisting of ongoing standalone business units rather 
than partial carve-out divestitures of select assets. One recent 
example is the extent of structural divestitures in the May 2018 
Bayer/Monsanto settlement. The DOJ is also strongly opposed 
to behavioural remedies because it believes they are typically 
less effective than structural relief and require ongoing regula-
tory review. One example of this new policy is the DOJ’s deci-
sion in November 2017 to attempt to block AT&T’s acquisition 
of Time Warner, a vertical merger that may have been settled 
as a behavioural remedy in prior administrations in a manner 
similar to Comcast/NBC Universal, a comparable transaction, 
in 2011.

Similarly, FTC Chairman Simons has stated that one of his pri-
orities is to improve the effectiveness of merger remedies. See 
5.4 Typical Remedies. 

FTC Chairman Simons also stated that another one of his pri-
orities for the FTC is to “devote substantial resources to deter-
mine whether its merger enforcement has been too lax, and if 
that’s the case, the agency needs to determine the reason for 
such failure and to fix it.” Between September 2018 and June 
2019, the FTC conducted 14 sessions of Hearings on Competi-
tion and Consumer Protection in the 21st Century. Many of 
the hearings and panels focused on merger enforcement and 
merger remedies. At the time of writing, the FTC has not issued 
a report based on the hearings.

9.4 COViD-19
As discussed in 3.10 Requests for information During Review 
Process, in March 2020, the DOJ, in response to the COVID-19 
pandemic, temporarily revised its Model Timing Agreement 
for second requests by extending the post-compliance period 
to 90 days and recognising that it may be appropriate to fur-
ther revise timing agreements (and amend, shorten, extend, or 
cancel them). Similarly, in March 2020 the FTC’s Director of 
the Bureau of Competition stated that the FTC is considering 
“appropriate modifications of statutory or agreed-to timing” in 
response to COVID-19.

Despite the COVID-19 pandemic, both Agencies continued 
to pursue and obtain many significant merger enforcement 
actions. Between mid-March when Agency staff began tel-
eworking and 30 June 2020, the FTC sued to unwind Altria’s 
USD12.8 billion purchase of a 35% ownership interest in JUUL 
Labs, obtained five consent agreements (Danaher Corp./Gener-
al Electric, Össur HF/College Park Industries, Abbvie/Allergan, 
Tri Star Energy/Hollingsworth Oil, and Eldorado Resorts/Cae-
sars Entertainment Corporation), and the parties to a proposed 
merger terminated their deal after FTC staff recommended that 
the Commission block it (Johnson & Johnson/TachoSil). Dur-
ing this same time, the DOJ has obtained three consent agree-
ments (UTC/Ratheon, Dairy Farmers of America/Dean Foods, 
and Power Industries/General Dynamics) while the parties to 
another merger terminated their deal in response to antitrust 
concerns (Cengate Learning/McGraw-Hill). The Agencies also 
finalized and issued new Vertical Merger Guidelines.
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practice has 11 partners and 27 counsel and associates in the 
United States, Brussels, France and Germany. Across industries 
and regions, industry leaders rely on Dechert’s market knowl-
edge and proven counsel to secure clearance for high-value and 
challenging deals, defeat monopolisation claims, resolve cartel 
or civil investigations, defeat class actions, and promote and 
ensure antitrust compliance. Dechert combines its knowledge 
of antitrust law with hands-on experience in government af-

fairs, economics, communications, and a pragmatic approach 
to commercial issues. In 2020 Dechert secured a trial victory 
following the FTC’s attempt to block the Evonik/PeroxyChem 
merger, the FTC’s first loss in a merger trial in federal court 
in Washington, DC since 2007 when Dechert successfully 
represented Whole Foods Market in its acquisition of Wild 
Oats. Dechert also recently secured approval for CVS Health’s 
USD70 billion acquisition of Aetna, the largest healthcare deal 
ever. 
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1. Legislation and Enforcing 
Authorities
1.1 Merger Control Legislation
The EU merger control regime is governed by Council Regula-
tion No 139/2004 (EUMR), which sets out the legal and ana-
lytical framework for the assessment of concentrations includ-
ing the jurisdictional thresholds, the substantive test and key 
features of the review process. Commission Regulation No 
802/2004 (the “Implementing Regulation”), recently amended 
by Commission Regulation 1269/2013 (the “2013 Implement-
ing Regulation”), contains the notification forms and deals with 
the procedural aspects of merger reviews. Subject to limited 
exceptions, the application of the EUMR is extended to Iceland, 
Liechtenstein and Norway by the EEA Agreement. 

The European Commission (the “Commission”) is responsible 
for the enforcement of the EUMR. It has published a number of 
non-binding, interpretative notices and guidelines on the con-
duct of merger control reviews under the EUMR. 

Jurisdictional and Procedural Guidance
• Consolidated Jurisdictional Notice (2008); 
• Notice on the Simplified Procedure (2013); and
• Commission Notice on Case Referrals (2005). 

Guidelines on Substantive issues
• Horizontal Merger Guidelines (2004); 
• Non-Horizontal Merger Guidelines (2008); 
• Remedies Notice (2008); and 
• Notice on Ancillary Restraints (2005). 

“Best Practice” Guidelines
• Best Practices on the Conduct of Merger Control Proceed-

ings (2004); 
• Best Practices on the Submission of Economic Evidence 

(2011); 
• Best Practice Guidelines on Divestiture Commitments 

(2013); and 
• Best Practices on the Disclosure of Information in Data 

Rooms (2015). 

Draft best practice guidelines on the submission of internal 
documents were prepared in May 2018 and in early 2019 Com-
mission officials indicated that they were being finalised. This 
reflects the growing importance of internal documents in the 
Commission’s appraisal of concentrations. 

1.2 Legislation Relating to Particular Sectors
There are no sector-specific rules for concentrations that meet 
the EUMR jurisdictional thresholds. 

Although there are no substantive EU rules on the control of 
foreign investments, an EU framework for the screening of 
foreign direct investments (Regulation (EU) 2019/452) was 
adopted in March 2019 and entered into force in April 2019. 
This framework provides for co-operation mechanisms between 
Member States, and allows the Commission to issue opinions 
when an investment threatens security or public order in more 
than one Member State. To date, 15 Member States have rules 
governing foreign investments (notably France, Germany and 
Italy) and several are considering introducing similar rules. 
The provisions of the new regulation will apply in full as of 11 
October 2020.

The Commission also published a White Paper in June 2020 “on 
levelling the playing field as regards foreign subsidies” which 
contains ambitious proposals for new tools to combat the distor-
tive effects of foreign subsidies in the internal market. The envis-
aged proposals will subject acquisitions of EU targets facilitated 
by foreign subsidies to regulatory scrutiny. If those subsidies are 
found to have a distortive effect, the White Paper foresees the 
imposition of wide-ranging redressive measures including but 
not limited to divestments and the prohibition of acquisitions. 
At the time of publication, the public consultation is ongoing. 

1.3 Enforcement Authorities
The Directorate General for Competition (the “DG COMP”) is 
the part of the Commission that discharges the responsibility 
for the enforcement of the EUMR, under the direction of the 
Competition Commissioner, currently Margrethe Vestager. 

The so-called “one-stop shop principle” gives the Commission 
exclusive jurisdiction to review concentrations that meet the 
EUMR jurisdictional thresholds in the EEA (ie, EU Member 
States plus the “EFTA states” of Iceland, Liechtenstein and 
Norway). EU National Competition Authorities (NCAs) and 
the competition authorities in the EFTA states have no com-
petence to apply their national competition laws, regardless of 
the nationality of the parties to the concentration. However, the 
Commission will actively consult the NCAs and, in some cases, 
the EFTA Surveillance Authority (the Commission’s equivalent 
for EFTA states) and the competition authorities of the EFTA 
states (see 7.4 Co-operation with Other Jurisdictions). 

Following the UK’s exit from the EU, the EUMR and the one-
stop shop principle will cease to apply to the UK at the end of 
the transition period on 31 December 2020. For ongoing merger 
reviews at the end of the transition period, ie, December 2020, 
the Withdrawal Agreement makes provision for the Commis-
sion to retain exclusive jurisdiction over those cases. 



EU  LAw AND PRACTiCE
Contributed by: Alec Burnside, Mélanie Thill-Tayara, Clemens Graf York von Wartenburg and Adam Kidane, Dechert LLP  

5

Limited Exceptions
Protocol 2 of the EEA Agreement excludes certain products 
from the scope of the EEA Agreement. It follows that neither the 
Commission nor the EFTA Surveillance Authority is entitled to 
apply competition rules in cases where the products fall outside 
the scope of the EEA Agreement. In such cases, jurisdiction – 
to the extent the concentration concerns products that are not 
covered by the EEA Agreement – will revert to the national 
competition authority of the EFTA state. 

Article 346 of the Treaty on the Functioning of the European 
Union (TFEU) provides that a Member State may take measures 
it considers necessary for the protection of the essential inter-
ests of its security connected with the production of or trade in 
arms, munitions and war material, provided that such measures 
do not adversely affect competition for products that are not 
specifically intended for military purposes. In such cases, Mem-
ber States may intervene and direct the parties not to notify 
the parts of the concentration that are covered by Article 346 
of the TFEU. Article 123 of the EEA Agreement, which applies 
to EFTA states, largely mirrors Article 346. Dual-use goods/
technologies fall outside the scope of Article 346 of the TFEU. 

In addition, Article 21(4) of the EUMR provides that Member 
States may intervene in concentrations that qualify for review to 
take appropriate measures to protect legitimate interests other 
than competition. Public security, media plurality and pruden-
tial rules are expressly recognised by the EUMR as legitimate 
interests. If a Member State wishes to invoke another public 
interest, it must notify the Commission before taking any action. 
In practice, the Commission will review the competition aspects 
of the concentration, but it then falls to the competent body in 
the Member State to determine whether the concentration is, 
or may be, expected to operate against its legitimate interest(s).

2. Jurisdiction

2.1 Notification
A concentration that meets the EUMR thresholds – ie, con-
centrations with an EU dimension – must be notified to the 
Commission and cleared prior to implementation. 

The EUMR contains a number of jurisdictional referral mecha-
nisms that allow for concentrations to be transferred from the 
Commission to NCAs, and vice versa. Depending on the situa-
tion, referrals may be initiated by the parties to the concentra-
tion, the Commission or Member States (acting through NCAs).

Article 4(4) of the EUMR 
This provides that, prior to the notification, the notifying parties 
may inform the Commission, by means of a reasoned submis-

sion, that a concentration may significantly affect competition 
in a distinct market within a Member State, and request that the 
concentration is examined in whole or in part by that Member 
State. 

Where a concentration does not have an EU dimension but is 
reportable to at least three Member States, Article 4(5) of the 
EUMR provides that the parties may submit a reasoned submis-
sion to request a review instead by the Commission, and thus 
benefit from the one-stop shop.

Article 9 of the EUMR
Under Article 9, a Member State (acting on its own initiative 
or at the invitation of the Commission) may request a full or 
partial referral where it considers that the notified concentra-
tion threatens to affect competition significantly in a distinct 
market within that Member State (“downward referral”). The 
Member State must make the request within 15 working days 
of the receipt of a copy of the notification. 

Article 22 of the EUMR 
This provides that one or more Member States may request that 
the Commission examines a concentration that does not have 
an EU dimension, but affects trade between Member States and 
threatens to affect competition significantly within the territory 
of the Member State(s) making the request (“upward referral”). 
Other Member States/EFTA states may also join the request. 

While Article 22 of the EUMR was originally conceived as a tool 
for Member States with no domestic merger control regime, 
it has come to serve as a means for Member States to act col-
lectively to enable an otherwise missed EU-level review of con-
centrations.

2.2 Failure to Notify
Article 14(2) EUMR provides that the Commission may impose 
a fine of up to 10% of the aggregate worldwide turnover of par-
ties that:

• intentionally or negligently fail to notify a concentration 
with an EU dimension in accordance with Articles 4 and 22 
EUMR prior to its implementation; or

• implement a concentration prior to the receipt of merger 
control clearance in breach of Article 7 EUMR (ie, the 
standstill obligation) (see 2.12 Requirement for Clearance 
Before implementation). 

In practice, the Commission has rarely had to use its powers to 
penalise parties for a failure to notify a concentration and/or 
breaching the standstill obligation (so-called “gun-jumping”). 
However, recent developments show that the Commission is 
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taking an increasingly tough line against procedural violations 
of the EUMR, including gun-jumping. 

Gun-Jumping Fines
In April 2018, Altice was fined EUR125 million for implement-
ing its acquisition of Portugal Telecom prior to notification and 
merger control clearance (Altice/PT Portugal). In June 2019, 
Canon was fined EUR28 million for partially implementing 
its acquisition of Toshiba Medical Systems Corporation prior 
to notification and merger control clearance (Canon/Toshiba 
Medical Systems Corporation). 

Before Altice/PT Portugal, the highest fine for gun-jumping 
was EUR20 million. Electrabel and Marine Harvest were each 
fined EUR20 million in connection with their acquisitions of de 
facto sole control of Compagnie Nationale du Rhône and Mor-
pol, respectively (Electrabel/Compagnie Nationale du Rhône, 
Marine Harvest/Morpol). Both fines were upheld on appeal to 
the EU General Court; and Marine Harvest lost its appeal to the 
EU Court of Justice. 

By way of comparison, the highest fine recorded for gun-jump-
ing in the United States totalled to USD11 million (see the US 
chapter of this guide for more information).

Clarifying the Correct interpretation
The EU Court of Justice recently clarified the correct interpre-
tation of Article 7 EUMR in a preliminary ruling requested by 
the Danish Maritime and Commercial Court in Ernst & Young 
P/S v Konkurrencerade. The ruling concerned Ernst & Young’s 
challenge of a decision by the Danish competition authority 
(DCCA) which had found that it violated the standstill obliga-
tion by implementing its acquisition of KPMG Denmark prior 
to the receipt of clearance. In its ruling, the Court found that 
the standstill obligation only applied to concentrations and that 
the termination of the co-operation agreement did not breach 
the standstill obligation since it did not contribute to a change 
of control of KPMG Denmark, which is necessary in order for 
a concentration to arise. 

The initiation of proceedings and gun-jumping penalties are 
made public, which may lead to reputational damage for the 
parties subject to enforcement action.

2.3 Types of Transactions
Concentrations
The EUMR applies to “concentrations”. The term concentra-
tion covers transactions that involve a change in control on a 
lasting basis in the undertakings concerned – ie, the transac-
tion leads to a lasting change in the structure of the market. An 
undertaking for the purposes of the EUMR refers to a business 

with market presence to which a market turnover can be clearly 
attributed.

A concentration may arise from:

• the merger of two or more previously independent under-
takings or parts of undertakings (ie, a “legal merger” in the 
USA, or a “fusion” in France);

• the acquisition, by one or more persons already controlling 
at least one undertaking or by one or more undertakings, 
of direct or indirect control of the whole or parts of one or 
more other undertakings; or

• the creation of “full-function” joint ventures (see 2.10 Joint 
Ventures).

The form of the transaction is irrelevant to the assessment of 
whether a concentration will arise so long as it involves a change 
in control on a lasting basis (see 2.4 Definition of “Control”). 

internal Restructuring
An internal restructuring within a group of companies will not 
constitute a concentration. In addition, the EUMR provides that 
the following transactions will not give rise to a concentration: 

• the acquisition of securities, on a temporary basis, by a 
credit institution, insurance company or other financial 
institution, provided it:

(a) does not exercise the attached voting rights except in 
the preparation of the disposal of all or parts of the 
undertaking; and

(b) resells the securities within one year;
• the acquisition of control by an office-holder according to 

the law of a Member State relating to liquidation, wind-
ing up, insolvency, cessation of payments, compositions or 
analogous proceedings; or

• the acquisition of control by a financial holding company, 
providing that the voting rights are exercised only to main-
tain the full value of the investment and not to determine 
the competitive conduct of the undertaking.

In practice, the above exceptions are rarely invoked. However, 
there has been significant attention and controversy around the 
use of “warehousing” structures (also referred to as “parking 
transactions”). These structures involve the acquisition of a tar-
get by an interim buyer on the basis of an agreement to sell it to 
the ultimate buyer at a later date. 

Industrial (or “strategic” buyers) may wish to warehouse the 
target in a first stage, particularly in competitive auction situ-
ations, in order to allow the time and space to argue substan-
tive antitrust issues and justify clearance after a slower process. 
The Commission has adopted the view that the combined 
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arrangements will often constitute a single concentration. This 
approach is illustrated by the giun-jumping fine imposed on 
Canon in 2019 for failure to notify the first step of a “warehous-
ing” transaction (see 2.2 Failure to Notify).

2.4 Definition of “Control”
The concept of control in the EUMR refers to the ability to exer-
cise decisive influence over an undertaking. It may take the form 
of rights, contracts or any other means that confer the right to 
use all or part of the assets of an undertaking or exercise decisive 
influence over the “commercial and strategic behaviour” of an 
undertaking. It follows that the means through which control 
may be exercised are not strictly defined. Moreover, control may 
be exercised on a de jure or a de facto basis. 

Majority Ownership
The clearest form of control is the ownership of the majority 
of shares/assets or the right to exercise the majority of votes at 
shareholder or board meetings (positive control). Veto rights 
over key commercial and strategic matters, including the budg-
et, business plan and the appointment of senior management, 
are also capable of conferring control (negative control). 

However, veto rights that are typically accorded to minority 
shareholders to protect their investment will not confer control. 
This includes, but is not limited to, vetoes over changes to con-
stituent documents, increases in share capital or the liquidation 
or winding-up of a company.

Sole or Joint Control
Control may be exercised by one undertaking (sole control) or 
jointly with two or more undertakings (joint control). Situations 
of joint control are characterised by the possibility of a dead-
lock situation arising as a result of two or more undertakings 
each having decisive influence. This may take the form of two 
or more undertakings exercising the same number of votes, or 
each undertaking being entitled to appoint an equal number of 
members to the board. 

Joint control may also arise where there is no equality in votes or 
board representation, if one of the undertakings has a veto right 
over one or more commercial and strategic matters.

Transactions/arrangements that lead to a change in the quality 
of control (eg, joint to sole control) are caught by the EUMR. 

Shareholding Percentages
The EUMR does not prescribe a precise shareholding percent-
age. Shareholdings as low as 24.2% and 27% have been found to 
confer de facto control since it was likely that the acquirer, based 
on historic voting patterns and widely dispersed share owner-
ship, would have exercised a majority of votes at shareholders’ 

meetings. The EU General Court has confirmed that a minority 
shareholding that does not lead to an acquisition of control does 
not fall within the scope of the EUMR.

2.5 Jurisdictional Thresholds
The EUMR only applies to concentrations with an EU dimen-
sion. A concentration will have an EU dimension if either of the 
following sets of thresholds are met. 

Primary Thresholds
• the combined aggregate worldwide turnover of all the 

undertakings concerned exceeds EUR5 billion; and 
• the aggregate EU-wide turnover of each of at least two of the 

undertakings concerned exceeds EUR250 million; unless 
• each of the undertakings concerned achieves more than two 

thirds of its aggregate EU-wide turnover within one and the 
same Member State.

Secondary Thresholds
• the combined aggregate worldwide turnover of all the 

undertakings concerned exceeds EUR2.5 billion; and
• the aggregate EU-wide turnover of each of at least two of the 

undertakings concerned exceeds EUR100 million; and
• in each of at least three Member States, the combined aggre-

gate turnover of all the undertakings concerned exceeds 
EUR100 million; and

• in each of at least three of the Member States included 
above, the aggregate turnover of each of at least two of the 
undertakings concerned exceeds EUR25 million; unless

• each of the undertakings concerned achieves more than two 
thirds of its aggregate EU-wide turnover within one and the 
same Member State. 

The EUMR does not contain any sector-specific jurisdictional 
thresholds.

2.6 Calculations of Jurisdictional Thresholds
Aggregate turnover refers to revenues that are derived from the 
sale of products and the provision of services to external cus-
tomers after the deduction of sales rebates, value added tax and 
any other taxes that are directly related to the turnover (ie, net 
turnover). The calculation of net turnover should be based on 
the last financial year for which audited accounts are available 
(adjusted to account for acquisitions or disposals). Income that 
does not correspond to the ordinary activities of the undertak-
ings concerned is excluded (eg, financial income or extraordi-
nary income from the sale of businesses or assets). 

As a general rule, turnover must be geographically allocated to 
the jurisdiction where competition with alternative suppliers 
takes place; this is typically where the customer is located. The 
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EUMR contains special rules for the calculation of the turnover 
of credit and financial institutions, and of insurance companies. 

Annual turnover that is denominated in a foreign currency has 
to be converted into euros at the average exchange rate pub-
lished by the European Central Bank for the 12 months con-
cerned.

2.7 Businesses/Corporate Entities Relevant for the 
Calculation of Jurisdictional Thresholds
“Undertakings concerned” refers to the participants in a con-
centration. In general, this includes the parties to a merger 
or the undertaking(s) acquiring joint or sole control and the 
undertaking over which control is being acquired (the target 
undertaking). It follows that the turnover of the businesses 
which the seller retains are not taken into account. 

If an acquisition is undertaken by a joint venture, the under-
takings concerned will be the parents where the joint venture 
is merely an acquisition vehicle. In contrast, if the acquisition 
is carried out by a full-function joint venture (see 2.10 Joint 
Ventures), the Commission will typically treat the joint venture 
as the undertaking concerned. 

Direct and indirect Links
The turnover of each of the undertakings concerned includes 
the turnover of undertakings that belong to the same group as 
a result of certain direct or indirect links. These links arise from 
a number of rights and powers that are fully set out in Article 
5(4) EUMR. These include: 

• ownership of more than half the capital or business assets; 
• the power to exercise more than half the voting rights; 
• the power to appoint more than half of the members of the 

board; and
• the right to manage the undertakings’ affairs (ie, de jure 

rights including veto rights that give rise to joint control). 

These rights and powers are framed broadly and capture par-
ent-subsidiary relationships as well as relationships of common 
control. The concept of a “group” within the meaning of the 
EUMR goes beyond legal control and may include entities that 
would be excluded in other contexts (eg, under national com-
pany laws).

2.8 Foreign-to-Foreign Transactions
The EUMR applies to all concentrations with an EU dimension, 
irrespective of the location of the undertakings concerned. The 
jurisdictional thresholds are based purely on turnover. There is 
no local effects test and foreign-to-foreign transactions involv-
ing more than two parties may be notifiable, even where the 
target has no sales or assets in the EU (eg, acquisition of joint 

control of a non-EU target by two parents that meet the EUMR 
thresholds).

2.9 Market Share Jurisdictional Threshold
The EUMR does not employ market share-based jurisdictional 
thresholds. The thresholds are purely turnover-based. 

2.10 Joint Ventures
Full-Function Joint Venture
The EUMR only applies to “full-function” joint ventures. In 
order for a joint venture to be considered full-function, it must 
perform on a lasting basis all of the functions of autonomous 
economic entity. This means that the joint venture must have 
sufficient resources to operate in the market independently, 
including its own management and access to sufficient resources 
(finance, staff and assets). 

A joint venture will not be considered full-function if it does 
not have its own market access or presence and its activities are 
limited to taking over a specific function within the parents’ 
business – eg, research and development (R&D). In addition, 
it must not be overly reliant on its parent(s) for sales or input 
purchases. A joint venture that generates the majority of its 
turnover from sales to third-party customers is generally con-
sidered full-function. 

A concentration involving a full-function joint venture may 
arise in one of two ways, either:

• the entry of a new joint controller alongside the original 
owner of a pre-existing undertaking that satisfies the full-
function criteria (ie, change in quality of control from sole 
to joint, or the number of joint controllers); or 

• the creation of full-function joint venture that will be jointly 
controlled by two or more undertakings (eg, Austria Asphalt 
v Bundeskartellanwalt).

Non-full-function Joint Ventures
Non-full-function joint ventures are still subject to the prohibi-
tion against restrictive practices and the abuse of dominance in 
Articles 101 and 102 TFEU. Moreover, non-full-function joint 
ventures may still be subject to merger control at Member State 
level, notably Germany and the UK, which have rules applicable 
to acquisitions of lower levels of “control”. 

There are rules that specifically apply to the allocation of turno-
ver as between the joint venture and its parent(s) where the 
concentration involves a change from joint to sole control. In 
particular, the turnover of the joint venture should exclude 
the turnover of its parent(s), and the turnover of the parent(s) 
should exclude the turnover of the joint venture. 
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2.11 Power of Authorities to investigate a 
Transaction
Unless the case is referred to the Commission at the request 
of the notifying parties or one or more Member States (see 2.1 
Notification), the Commission has no competence to review or 
investigate concentrations which do not have an EU dimension. 

2.12 Requirement for Clearance Before 
implementation
The EUMR has suspensory effect. Subject to limited exceptions 
(see 2.14 Exceptions to Suspensive Effect), Article 7 EUMR 
contains a standstill obligation which provides that parties to a 
notifiable concentration are prohibited from implementing the 
concentration before the receipt of merger control clearance.

2.13 Penalties for the implementation of a 
Transaction Before Clearance
The Commission may impose a fine of up to 10% of the turno-
ver of the undertakings concerned for gun-jumping (see 2.2 
Failure to Notify). 

2.14 Exceptions to Suspensive Effect
There are two exceptions to the standstill obligation. 

Article 7(2) EUMR
Article 7(2) EUMR exempts public bids and creeping bids (ie, a 
series of transactions in publicly traded securities) which result 
in the acquisition of control from multiple sellers, provided that:

• the concentration is notified to the Commission without 
delay; and

• the acquirer does not use the voting rights attached to the 
securities to exercise control over the target, but only to 
maintain the value of its investment. 

Article 7(3) EUMR
Article 7(3) provides that parties may submit a reasoned request 
to the Commission to obtain a derogation from the standstill 
obligation. In deciding whether to grant a derogation, the Com-
mission conducts a balancing exercise that takes into account 
“all pertinent factors” including the nature and gravity of dam-
age to the undertakings concerned and the threat to competi-
tion. In practice, derogations are rare, with only around 120 
cases since 1990.

Most derogation decisions have involved evidence that the 
standstill obligation could cause significant economic harm, 
including but not limited to insolvency, liquidation and bank-
ruptcy. Moreover, where the Commission grants a derogation 
it is typically subject to conditions and obligations necessary to 
ensure effective competition. In some cases where the survival 

of the target was at stake, the acquirer was only permitted to 
take the necessary steps to preserve or restore its value/viability.

2.15 Circumstances where implementation 
Before Clearance is Permitted
The EUMR does not permit parties to implement a concentra-
tion in other jurisdictions while awaiting merger control clear-
ance in the EEA. This includes carve-outs or any other measures 
designed to ring-fence or hold separate the target undertaking. 

3. Procedure: Notification to Clearance

3.1 Deadlines for Notification
There is no deadline for filing a notification, but parties may not 
implement a concentration before the receipt of merger control 
clearance, subject to limited exceptions (see 2.12 Requirement 
for Clearance Before Closing and 2.14 Exceptions to Suspen-
sive Effect). 

3.2 Type of Agreement Required Prior to 
Notification
The EUMR does permit parties to notify a concentration where 
a binding agreement has not been concluded, provided the par-
ties are able to demonstrate a good faith intention to conclude 
an agreement, including on the basis of a signed letter of intent 
or memorandum of understanding. The EUMR is silent on 
whether parties must provide written evidence of a good faith 
intention to conclude an agreement. 

In the case of a public bid, a notification can be submitted as 
soon as a public announcement of an intention to launch a bid 
has been made.

3.3 Filing Fees
There are no filing fees.

3.4 Parties Responsible for Filing
In the case of an acquisition, the undertaking acquiring control 
is solely responsible for notifying the concentration. In the case 
of a merger of two or more undertakings (or parts of undertak-
ings) or the acquisition of joint control, the merging parties or 
the undertakings acquiring joint control are jointly responsible 
for notifying the concentration.

3.5 information included in a Filing
Notifications are made by completing the questions set out in 
the forms prescribed by the 2013 Implementing Regulation (ie, 
Form CO or Short Form CO). The parties must submit one 
original of the Form CO, three hard copies and two copies on 
CD or DVD-ROM. 
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Prior to the submission of the notification, the parties will 
typically have engaged in pre-notification discussions with 
the Commission (see 3.9 Pre-notification Discussions with 
Authorities).

Required information 
The information required to complete a Form CO is extensive 
and the scale of the exercise, particularly in complex cases that 
give rise to significant competitive overlaps, should not be 
underestimated. Parties are required to provide detailed infor-
mation regarding: 

• the transaction(s) giving rise to the concentration; 
• activities of the parties (including information on their 

corporate structure and turnover); 
• competitive overlaps; 
• the relevant market definition; 
• information on the affected markets (including detailed 

market data and an assessment of the competitive impact of 
the transaction); and

• details of any merger-specific efficiencies. 

Additionally, parties need to submit supporting documentation 
including copies of the transaction documents as well as inter-
nal documents that are relevant to the transaction. The 2013 
Implementing Regulation expanded the categories of internal 
documents that must be provided with notifications. Parties are 
now required to provide copies of documents including meet-
ing minutes, surveys, analyses, reports and studies prepared for 
senior management or the shareholders’ meeting that discuss 
the following: 

• the planned transaction; 
• the deal rationale; and
• competitive dynamics in the affected markets in the last two 

years. 

internal Documentation
In recent years, there has been an increased focus on parties’ 
internal documents in merger control reviews. This is reflected 
in the Commission’s readiness to request large volumes of docu-
ments, notably in complex cases. Reportedly, over one million 
internal documents were submitted in one recent investigation. 

In some cases, the parties’ internal documents have been pivotal 
to the outcome of the Commission’s review.

Simplified Procedure 
Cases that qualify for the simplified procedure are notified using 
the Short Form CO, which is considerably less onerous in terms 
of its information and documentation requirements. In this 

regard, it requires fewer internal documents, less market data 
and information on the reportable markets (if any). 

Submission
Notifications can be submitted in any official language of the 
EU. Supporting documents that are not in an official language 
of the EU must be translated into the language of the procedure. 
There are no formalities or specific requirements for the submis-
sion of documents.

3.6 Penalties/Consequences of incomplete 
Notification
There are no penalties for the submission of incomplete notifica-
tions. However, the Commission will reject the notification for 
incompleteness, and the Phase I review period will only com-
mence once the Commission has satisfied itself that it has all 
the information it needs to conduct its assessment. In practice, 
parties typically engage in pre-notification discussions with the 
Commission before formally submitting the notification, which 
minimises the risk of a notification being declared incomplete 
(see 3.9 Pre-notification Discussions with Authorities).

3.7 Penalties/Consequences of inaccurate or 
Misleading information
The Commission may impose a fine of up to 1% of the aggregate 
turnover of the undertakings concerned for supplying incor-
rect or misleading information. It may also impose periodic 
penalty payments not exceeding 5% of the average daily aggre-
gate turnover of the undertakings concerned. In addition, the 
Commission may revoke a clearance decision where it is based 
on incorrect information provided by one of the undertakings 
concerned. 

At the time of publication, the Commission has only revoked 
one clearance decision as a result of the parties providing mis-
leading information (Sanofi/Synthelabo).

However, notifications are being increasingly scrutinised for the 
completeness and accuracy of the information provided by the 
parties. Before 2017, the Commission only imposed fines in six 
cases for the submission of incorrect or misleading informa-
tion, with the highest fine reaching EUR50,000. However, in 
2017, the Commission imposed a fine of EUR110 million on 
Facebook for providing misleading information when acquiring 
WhatsApp, and in 2018 a fine of EUR52 million was imposed 
on General Electric for providing incorrect information when 
acquiring LM Wind.

3.8 Review Process
Phase ii
The Commission has 25 working days to adopt a Phase I deci-
sion following the receipt of a complete notification. During this 
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period the Commission will conduct its market investigation 
which primarily consists of sending questionnaires to market 
participants (see 7.2 Contacting Third Parties). The Phase I 
review period is extended to 35 working days if:

• the Commission receives a request for a downward referral 
from a Member State within 15 working days following the 
date of notification; or

• the parties offer commitments (remedies) to address com-
petitive concerns within 20 working days after notification. 

At the end of Phase I, the Commission will decide either: 

• the concentration does not fall within the scope of the 
EUMR; 

• to clear the concentration unconditionally; 
• to clear the concentration conditionally, subject to remedies; 

or 
• to open an in-depth Phase II investigation due to serious 

doubts as to the compatibility of the concentration with the 
internal market (ie, concerns that the concentration will give 
rise to a significant impediment to effective competition 
(SIEC)). 

Since the EUMR came into force in 1990, over 90% of concen-
trations have been cleared unconditionally in Phase I.

Phase ii
If the Commission opens a Phase II investigation, it must adopt 
a decision within 90 working days following the date of the deci-
sion to initiate proceedings. This period will be extended to 105 
working days if the parties submit commitments 55 working 
days after the initiation of proceedings (but before the expiry of 
the 65th working day). In addition, the Phase II review period 
may be extended voluntarily either at the request of the parties 
no later than 15 working days after the initiation of proceedings, 
or by the Commission with the agreement of the parties. 

The total duration of voluntary extensions may not exceed 20 
working days. 

Statement of objections
The majority of Phase II investigations have led to the Commis-
sion issuing a statement of objections (SO), which sets out its 
preliminary conclusions and competitive concerns. According 
to the Dechert Antitrust Merger Investigation Timing Tracker, 
between 2011 and 2019 the Commission issued an SO in 54% 
of Phase II investigations. The SO is typically issued around the 
40th working day of Phase II. 

If an SO is issued, the parties will be granted access to the Com-
mission’s file and will have the opportunity to respond to the 

SO in writing. In addition, parties may request an oral hearing, 
although parties frequently choose not to do so since complain-
ants are also given the opportunity to attend (see 7.2 Contact-
ing Third Parties). At the end of Phase II the Commission will 
decide to either clear the concentration unconditionally, clear 
the concentration subject to commitments, or prohibit the con-
centration. 

Since the EUMR came into force, 23% of concentrations that 
were subject to a Phase II review were cleared unconditionally, 
48% were subject to commitments, 11% were prohibited and 
the remaining 17% were withdrawn.

“Stop the Clock”
The Commission has the power to suspend the Phase I and 
Phase II review periods (ie, to “stop the clock”) where, due to 
circumstances for which one of the parties is responsible, the 
Commission has to adopt a decision to request information, 
or to order an inspection. In practice, most “stop the clocks” 
are attributable to decisions to request information. The Imple-
menting Regulation provides that a decision may be adopted 
where:

• one the parties has failed to provide information in response 
to an informal request for information within the specified 
time limit; or

• a third party has failed to provide information in response 
to an informal request for information within the specified 
time limit owing to circumstances for which one of the par-
ties is responsible. 

If the Commission does not adopt a decision at the end of the 
Phase I or Phase II review period, the concentration will be 
deemed to have been cleared unconditionally.

3.9 Pre-notification Discussions with Authorities
Parties invariably engage in pre-notification discussions with 
the Commission before the formal submission of a notifica-
tion, even in relatively straightforward cases that do not give 
rise to any competitive issues (including cases that qualify for 
the simplified procedure). Although pre-notification discus-
sions are not mandatory in the formal sense, the Commission 
considers that the pre-notification phase of the procedure is a 
critical part of the review process. Pre-notification discussions 
minimise the risk of the notification being declared incomplete 
as well as unexpected complaints/submissions by third parties. 

The discussions are entirely confidential and without prejudice 
to the handling of the case following formal notification. 
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Pre-notification initiation
Parties initiate pre-notification discussions by submitting a case 
team allocation request form to the Merger Registry. As part 
of the discussions, the parties will submit a draft notification 
(including supporting documentation) to the Commission, 
although more complex cases may involve the preparation of a 
briefing memorandum or meetings with the Commission. Fol-
lowing the submission of the draft notification the Commission 
endeavours to provide the parties with its comments on the 
draft, and if necessary request additional information within 
five working days. 

The parties are then expected to submit an updated draft tak-
ing account of the Commission’s comments and incorporating 
the requested information. This process repeats itself until the 
Commission is satisfied that it has all the necessary information 
to assess the concentration and confirms that the parties may 
proceed to formal notification. 

Statutory Limits
Pre-notification discussions are not subject to a statutory time 
limit, but parties should expect this phase to take at least two 
weeks. In more complex cases it is not uncommon for the pre-
notification phase to run into several months. According to 
the Dechert Antitrust Merger Investigation Timing Tracker, 
the average duration of pre-notification discussions in Phase 
II investigations has increased from three months in 2011 to 
nearly eight months in 2019. In practice this means that the 
actual length of the review timeline has averaged approximately 
14 to 15 months from announcement to clearance – in other 
words, taking into account pre-notification discussions as well 
as voluntary extensions and “stop the clocks” (see 3.8 Review 
Process).

3.10 Requests for information During Review 
Process
Phase i
It is relatively uncommon for information requests to be issued 
during the Phase I review period in straightforward cases where 
parties have engaged in pre-notification discussions and the 
Commission has informally confirmed the adequacy of the draft 
notification. However, the Commission may send the parties 
an information request during a Phase I investigation if it finds 
that information has been omitted from the notification or new 
issues arise from third parties’ responses to requests for infor-
mation that may impact the assessment of the concentration. 
Due to the time constraints in Phase I parties are typically given 
one or two days to provide the requested information. 

A failure to provide the information within the specified time 
limit can lead to a declaration of incompleteness, but this has 
become rare in practice. Similarly, although the Commission is 

in theory able to stop the clock during Phase I, it is reluctant to 
do so and this has not happened in any recent cases. 

Phase ii
In contrast, the Commission will regularly issue highly detailed 
information requests during the Phase II review process. The 
increased sophistication of the Commission’s review has led to 
a corresponding increase in the volume of documents and infor-
mation parties need to provide. This has led a corresponding 
increase in the use of “stop the clocks”. 

Between 2015 and 2019, data from the Dechert Antitrust 
Merger Investigation Timing Tracker shows that the Commis-
sion used “stop the clocks” in 48% of Phase II investigations, 
increasing the length of the review period by an average of 21 
working days.

3.11 Accelerated Procedure
The Commission’s Notice on the Simplified Procedure provides 
for a simplified review of concentrations that are unlikely to 
give rise to competitive concerns. In principle the simplified 
procedure will be applied to the following categories of con-
centrations: 

• acquisitions of joint control of a joint venture where the 
value of each of the turnover of the joint venture and/or the 
turnover of the contributed activities, and the joint venture 
assets falls below EUR100 million in the EEA; 

• concentrations that give rise to no competitive overlaps 
between the parties, specifically where the parties are not 
active in the same product and geographic market (horizon-
tal relationship), or in a product market that is upstream or 
downstream to another party (vertical relationship); 

• concentrations that give rise to competitive overlaps, but 
where the parties’ combined share in markets that give rise 
to a horizontal relationship does not exceed 20% and/or 
none of the parties has a share in excess of 30% in a market 
that gives rise to a vertical relationship; or 

• if a party is to acquire sole control of an undertaking in 
which it already has joint control. 

In addition, the Commission may choose to apply the simplified 
procedure on a case-by-case basis where the parties’ combined 
share in markets that give rise to a horizontal relationship does 
not exceed 50% and the increment in the Herfindahl-Hirschman 
Index (HHI) is below 150. 

Simplified Procedure
Cases that qualify for the simplified procedure are notified on 
the Short Form CO (see 3.5 information included in a Filing) 
which requires considerably less information than a Form CO. 
The Commission Notice on the Simplified Procedure indicates 
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that parties are in principle able to submit notifications without 
engaging in pre-notification discussions in cases that give rise to 
no horizontal or vertical relationships (although this is rare in 
practice). Since the 2013 reform of the EUMR regime there has 
been a marked increase in the speed of the Commission’s review 
of cases that qualify for the Simplified Procedure. 

The Commission will sometimes issue its clearance decision 
as early as the 15th working day; according to data from the 
Dechert Antitrust Merger Investigation Timing Tracker, the 
average review period since 2016 has been around 18 work-
ing days.

4. Substance of the Review

4.1 Substantive Test
The EUMR prohibits concentrations that significantly impede 
effective competition in the internal market, or a substantial 
part of it, in particular as a result of the creation or strengthen-
ing of a dominant position (“significant impediment to effec-
tive competition” or SIEC). The SIEC test marks a departure 
from the substantive test under the original EUMR, which was 
solely framed by reference to the creation or strengthening of a 
dominant position. The underlying rationale of the reformula-
tion of the substantive test was to ensure that non-coordinated 
effects of a merger in an oligopolistic market can be caught (ie, 
so-called “gap cases”). 

The SIEC test has widened the Commission’s scope for action, 
thus limiting any regulatory gaps. 

The Commission’s Horizontal Merger Guidelines and Non-Hor-
izontal Merger Guidelines provide detailed guidance on how the 
SIEC test is applied in practice in horizontal and non-horizontal 
mergers, respectively.

4.2 Markets Affected by a Transaction
In concentrations that give rise to a horizontal or vertical rela-
tionship, an affected market consists of all relevant product and 
geographic markets, or plausible alternative relevant product 
and geographic markets, on the basis of which in the EEA: 

• the parties’ combined share in markets that give rise to a 
horizontal relationship exceeds 20%; or

• the parties’ combined share in markets that give rise to a 
vertical relationship exceeds 30%. 

Plausible alternative market definitions can be identified on the 
basis of industry reports, market studies and the parties’ inter-
nal documents, in addition to Commission decisions and judg-
ments of the EU courts. The requirement to take into account 

plausible alternative markets was introduced by the 2013 Imple-
menting Regulation and arguably widens the Commission’s 
margin of discretion in determining whether a concentration 
gives rise to affected markets. In particular, the requirement to 
take into account plausible alternative markets coupled with 
the Commission’s approach of conducting its assessment on the 
basis of the narrowest market definition increases the likelihood 
that an affected market will be identified.

Concentrations that give rise to no affected markets qualify in 
principle for the simplified procedure and are unlikely to raise 
any competitive concerns. However, the EUMR does not pre-
scribe a bright line de minimis market share level below which 
competitive concerns are deemed unlikely.

4.3 Reliance on Case Law
Since its inception the EUMR has produced a substantial body 
of EU case law that provides guidance on a broad range of pro-
cedural and substantive issues. This is complemented by the 
extensive decisional practice of the Commission that has ena-
bled it to build up a considerable knowledge of a wide array of 
markets as well as develop an analytical framework for defining 
relevant markets. Indeed, the Commission has a considerably 
larger body of published merger control decisions than antitrust 
regulators in other jurisdictions. 

Accordingly, this has to a great extent minimised the need for 
the Commission to rely on case law from other jurisdictions 
including, but not limited to, market definition precedents. 
However, notifying parties are able to, and regularly do, put 
forward decisions or case law from other jurisdictions, in par-
ticular Member States, as persuasive authorities where there is 
a gap in EU jurisprudence/decisional practice.

4.4 Competition Concerns
The assessment whether a concentration gives rise to an SIEC 
is centred on whether it will give rise to anti-competitive uni-
lateral (non-coordinated) or co-ordinated effects. An SIEC can 
impact one or more competitive parameters and may take the 
form of increased prices, reduced output, choice or quality of 
goods and services as well as a reduction of innovation. In addi-
tion, the Commission’s application of the SIEC test will take into 
account the impact of the concentration on actual and potential 
competition. 

The Horizontal Merger Guidelines and Non-Horizontal Merger 
Guidelines provide guidance on the theories of harm that will 
be investigated by the Commission. 

Horizontal Concentrations
In horizontal concentrations the Commission will investigate 
whether an SIEC will arise as a result of: 
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• unilateral effects due to an increase in the market power of 
the merged entity, either through the creation or strengthen-
ing of a dominant position or the elimination of the impor-
tant competitive constraint the parties previously exerted on 
each other, and an overall reduction of competitive pressure 
on the remaining competitors in the affected markets; or 

• co-ordinated effects due to an increase in the ability of mar-
ket players to tacitly co-ordinate their competitive behaviour 
including through the creation or strengthening of a collec-
tive dominant position. 

In its judgment annulling the Commission’s decision to block 
CK Hutchison’s proposed acquisition of Telefónica UK, the Gen-
eral Court clarified that where a concentration does not create 
or strengthen a dominant position, two cumulative conditions 
must be satisfied in order for a merger to give rise to a SIEC, 
ie, the elimination of the important competitive constraint the 
parties previously exerted on each other AND an overall reduc-
tion of competitive pressure on the remaining competitors. It 
follows that a reduction of competitive pressure on the remain-
ing competitors is not in itself sufficient to demonstrate a SIEC. 

Non-horizontal Concentrations
In non-horizontal concentrations the Commission will inves-
tigate whether an SIEC will arise as a result of unilateral effects 
due to:

• the merged entity engaging in anti-competitive input or 
customer foreclosure – ie, restricting the access of competi-
tors to critical inputs or customers – where there is a vertical 
relationship between the parties; or

• the merged entity engaging in an anti-competitive tying or 
bundling strategy (conglomerate effects) where the parties 
are active in the supply of complementary goods and ser-
vices (neighbouring markets). 

The Commission may also investigate whether a non-horizontal 
concentration will lead to anti-competitive co-ordinated effects, 
although it less likely to do so in practice. 

In practice, the Commission is more likely to identify competi-
tive concerns in horizontal concentrations as a result of unilater-
al effects. Indeed, the unilateral effects analytical framework has 
been applied by the Commission to over 90% of concentrations 
that warranted regulatory intervention. The Commission’s com-
petitive assessment is largely concentrated on price effects, but 
in recent years there has been an increased focus on innovation 
competition where the concentration involves research-driven 
sectors. Conversely, concentrations that give rise to vertical or 
conglomerate concerns are rare, and the Commission has never 
adopted a prohibition decision solely on the basis of non-hori-
zontal competitive concerns. 

This is largely attributable to the fact that the Commission must 
discharge a higher evidentiary burden to successfully demon-
strate that a concentration will give rise to anti-competitive 
vertical or conglomerate effects. Moreover, the Commission’s 
Non-Horizontal Guidelines acknowledge that vertical and con-
glomerate mergers provide substantial scope for efficiencies and 
are thus more likely to give rise to pro-competitive effects.

4.5 Economic Efficiencies
The EUMR recognises that it is appropriate for the Commission 
to take into account any substantiated and likely efficiencies put 
forward by the parties in its overall appraisal of concentrations. 
This is also reflected in the Horizontal Merger Guidelines and 
the Non-Horizontal Merger Guidelines, which provide that the 
Commission will consider both the possible anti-competitive 
effects arising from a concentration as well as pro-competitive 
effects stemming from substantiated efficiencies. In theory, 
the Commission may even decide that the efficiencies brought 
about by a concentration fully counteract any adverse impact 
on competition it may otherwise have. 

In order for the Commission to accept an efficiency claim, the 
parties must be able to demonstrate that the efficiencies are 
of direct benefit to consumers, merger-specific and verifiable. 
These conditions are cumulative and the parties must satisfy a 
high evidentiary standard in order to successfully demonstrate 
that each condition is fulfilled.

Best Practice Guidelines
The Commission’s Best Practice Guidelines on the Conduct of 
Merger Proceedings strongly advise parties to put forward any 
efficiency claims at the pre-notification stage. In this regard, 
the Guidelines note that efficiency claims are likely to require 
extensive analysis, which further demonstrates the difficulty in 
making successful claims. Indeed, to date, the Commission has 
accepted efficiency claims in very few cases. 

Furthermore, efficiencies have never been found to be sufficient 
to fully offset competitive concerns in problematic concentra-
tions.

Merger Guidelines
In CK Hutchison, the General Court drew a distinction between 
standard efficiencies and merger-specific efficiencies within the 
meaning of the Commission’s Merger Guidelines thus increas-
ing the scope for efficiencies to be taken into account in merger 
reviews. Standard efficiencies (ie, synergies) stem in particular 
from the rationalisation and integration of two businesses, eg, 
the elimination of duplicate structures and employee redeploy-
ments/redundancies. In contrast to merger-specific efficiencies, 
the Court held that “standard efficiencies” should be a compo-
nent of the quantitative economic models that are employed 
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by the Commission to establish whether a merger is capable 
of giving rise to a SIEC, ie, prior to the overall assessment of 
anti-competitive and pro-competitive effects as set out in the 
Guidelines. 

Moreover, the Court rejected the Commission’s argument that 
the merging parties carried the burden of proof to demonstrate 
that the merger would give rise to standard efficiencies. 

4.6 Non-competition issues
The substantive test for the assessment of concentrations is pure-
ly competition-based. Non-competition considerations play no 
part in the Commission’s assessment of whether a concentration 
gives rise to an SIEC, which is the sole basis for prohibiting a 
concentration under the EUMR. Decisions in Phase II proceed-
ings are adopted by the full College of European Commissioners 
with responsibility for various portfolios, as opposed to only the 
Competition Commissioner, so issues unrelated to competition 
may potentially inform their thinking at the margins. 

However, there have been no merger control cases in recent 
years where non-competition issues are alleged to have had a 
decisive influence on the outcome of a review. Moreover, the 
fact that non-competition considerations have no influence 
on merger control reviews has been repeatedly underlined by 
the outgoing Competition Commissioner Margrethe Vestager. 
This was reflected in the decision to block Siemens’ proposed 
acquisition of Alstom despite political pressure from France and 
Germany to allow the creation of a European champion; and the 
decision to conditionally clear Bayer’s acquisition of Monsanto 
in the face of calls to block the merger invoking product safety 
concerns.

4.7 Special Consideration for Joint Ventures
In addition to assessing whether a joint venture will give rise 
to an SIEC, the Commission will also undertake an assessment 
under Article 101 TFEU, which prohibits anti-competitive 
agreements, to determine whether the concentration could 
potentially give rise to anti-competitive co-ordination between 
its parents – ie, so-called “spill-over effects”. Anti-competitive 
co-ordination can occur where two or more parents are active 
either in the same market, or in a vertically related or neigh-
bouring market to that of the joint venture. The Commission 
will conduct an assessment under Article 101(3) TFEU to deter-
mine whether spill-over effects arising from the joint venture 
are outweighed by pro-competitive effects.

5. Decision: Prohibitions and 
Remedies
5.1 Authorities’ Ability to Prohibit or interfere 
with Transactions
If the Commission identifies competitive concerns, it has the 
ability to accept remedies (formally known as “commitments”) 
as a condition of clearance, both in Phase I and Phase II (see 
3.8 Review Process). It cannot impose conditions of its own 
devising, but will inform the parties of the opportunity to pro-
pose remedies. 

Article 8(3) empowers the Commission to issue a prohibition 
decision where it concludes that the concentration threatens 
competition in the internal market as a result of an SIEC (see 
4.1 Substantive Test). The Commission is able to adopt the 
prohibition decision under its own authority without taking 
its concerns before a judge, although its decisions can subse-
quently be subjected to judicial review (see 8. Appeals and 
Judicial Review). 

Prohibition Decisions
In practice, prohibition decisions are rare since the par-
ties will work towards addressing the competitive concerns 
identified by the Commission by offering remedies. Between 
2010 and June 2019 the Commission adopted ten prohibition 
decisions: Olympic/Aegean Airlines (2011), Deutsche Börse/
NYSE Euronext (2012), UPS/TNT Express (2013), Ryanair/
Aer Lingus III (2013), Hutchison 3G UK/Telefonica (2016), 
HeidelbergCement/Schwenk/Cemex Hungary/Cemex Croatia 
(2017), Deutsche Börse/London Stock Exchange Group (2017), 
Siemens/Alstom (2019), Wieland/Aurubis Rolled Products/
Schwermetall (2019), Tata Steel/Thyssenkrupp/JV (2019). 

In addition, the Commission has the power to revoke a clear-
ance decision under Article 8(6) EUMR where it finds that its 
assessment was based on incorrect information (see 3.7 Penal-
ties/Consequences of inaccurate or Misleading information), 
or the undertakings breached an obligation attached to the deci-
sion (eg, failure to appoint a monitoring trustee).

5.2 Parties’ Ability to Negotiate Remedies
Parties are able to offer remedies in order to address the com-
petition concerns identified by the Commission. Remedies pro-
posals are submitted by the parties using the form prescribed 
by the 2013 Implementing Regulation, Form RM. Remedies can 
be structural (eg, divestments), behavioural or a combination 
of both. 

The Commission adopted the Remedies Notice in 2008, provid-
ing guidance on substantive and procedural issues including 
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the types and form of remedies that are acceptable to remove 
competition concerns. 

5.3 Legal Standard
The Commission has the power to accept only remedies that 
are capable of entirely eliminating the competition concerns 
that are identified so as to prevent an SIEC. This means that the 
remedies must be capable of preserving the competitive condi-
tions that would have prevailed if the concentration had not 
occurred. In addition, the remedies must be capable of being 
implemented effectively within a short time. 

Where the parties propose divestments, the Commission will 
need to satisfy itself that the new commercial structures result-
ing from the divestiture will be sufficiently workable and last-
ing to ensure that an SIEC will not materialise. The divestment 
package must contain all the assets and personnel which are 
necessary to ensure its long-term viability and competitiveness. 
This includes: 

• tangible assets (eg, manufacturing, distribution and R&D 
facilities); 

• intangible assets (eg, intellectual property, know-how and 
goodwill); 

• licences, permits and authorisations from governmental and 
regulatory agencies; 

• leases, contracts and arrangements (eg, those entered into 
with customers and/or suppliers); and 

• key personnel. 

innovation Competition
The Commission’s recent focus on innovation competition 
will be reflected in its assessment of parties’ remedies propos-
als. In practice, this has meant that the inclusion of an R&D 
component in a divestment package is increasingly viewed as 
critical to ensure the long-term viability and competitiveness 
of the divested business. This approach has not been limited to 
concentrations affecting research-intensive industries, and in 
some cases has been extended to industries that are not associ-
ated with high levels of R&D (eg, beverage cans in Ball/Rexam). 

In addition, the parties need to demonstrate that the divest-
ment package is capable of attracting a suitable purchaser. The 
standard purchaser requirements include: 

• independence from the parties to the concentration; 
• the necessary financial resources, expertise and incentive to 

maintain and develop the divested business as a viable and 
active competitive force; and

• the sale of the divestment business to the purchaser must 
not itself give rise to competition concerns. 

In practice, the Commission has a preference for industrial as 
opposed to financial buyers. The purchaser of the divestment 
business needs to be approved by the Commission in a separate 
decision, unless the parties are required to offer a fix-it-first 
remedy (see 5.6 Conditions and Timing for Divestitures).

5.4 Typical Remedies
Structural Remedies
The Commission has a strong preference for structural rem-
edies, which typically involve the divestment of a viable, stan-
dalone and competitive business. This is because structural 
remedies involve a permanent change in the structure of the 
market, are easier to implement and do not require any moni-
toring measures (once implemented). Structural remedies may 
also involve the severance of links with market participants (eg, 
competitors or suppliers).

Behavioural Remedies 
In contrast, behavioural remedies, which relate to the future 
market conduct of the merged entity (eg, granting access to 
technology, infrastructure or vital inputs on non-discriminatory 
terms), typically require some form of monitoring mechanism. 

Behavioural remedies have been accepted by the Commission, 
but it will only do so where the remedy is at least equivalent in 
its effects to a divestiture. Examples include access to networks, 
the release and transfer of landing and take-off slots and com-
mitments not to bundle products and guarantee interoperability. 

Since 2011, 81% of conditional clearances were subject to 
structural remedies, whereas 12% were subject to behavioural 
remedies. The remaining 7% of conditional clearance decisions 
were subject to a combination of structural and behavioural 
remedies. The Commission does not have the power to accept 
remedies to address non-competition issues.

5.5 Negotiating Remedies with Authorities
Remedies can be offered by the parties in Phase I or in Phase 
II, and even, on an informal basis, during the pre-notification 
phase. Although it is ultimately the responsibility of the par-
ties to propose suitable remedies, the Commission will provide 
guidance as to the appropriateness of the remedies proposed. 
In practice, similar to pre-notification discussions, the parties 
will submit a draft Form RM before formally submitting the 
remedies.

Phase i 
In Phase I, remedies must be submitted to the Commission 
within 20 working days of the notification. Due to the time 
constraints of Phase I, remedies can only be accepted in cases 
where the competition issues are readily identifiable and can 
easily be addressed, without requiring an in-depth investigation. 
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For these reasons, the overwhelming majority of remedies 
accepted in Phase I have been structural divestments. Moreover, 
since Phase I remedies should be clear-cut answers to readily 
identifiable competitive concerns, the Commission will only 
accept limited modifications that are designed to ensure that 
the commitments are workable and effective. The Phase I review 
period is extended by ten working days to 35 working days if the 
parties submit remedies (see 3.8 Review Process).

Phase ii 
In Phase II, the parties must submit remedies within 65 working 
days of the initiation of Phase II proceedings (see 3.8 Review 
Process). The Phase II review period will be extended to 105 
working days if the parties submit commitments 55 working 
days after the initiation of proceedings (but before the expiry 
of the 65th working day). It is not uncommon for the parties to 
agree to a voluntary extension where remedies are going to be 
submitted before the expiry of the 55th working day. Voluntary 
extensions extend the deadline for submitting remedies by the 
same number of days. 

In exceptional circumstances, the Commission may accept 
commitments submitted after working day 65, but it is under 
no obligation to do so. 

Market Test
The Commission will “market test” the remedies by sending out 
questionnaires to interested third parties (see 7.2 Contacting 
Third Parties). It will also consult the NCAs and, in some cases, 
the EFTA Surveillance Authority; where the relevant geographic 
market is wider than the EEA, a redacted version of the rem-
edies may be shared with non-EEA competition authorities (see 
7.4 Co-operation with Other Jurisdictions).

5.6 Conditions and Timing for Divestitures
The conditions and timing for the implementation of divesti-
tures are determined by the Commission on a case-by-case basis 
and are dependent on a number of factors including, but not 
limited to, the risk of degradation of the business, difficulties 
in finding a suitable purchaser and any uncertainties inher-
ent in the transfer and implementation of the divestment. The 
Remedies Notice foresees three ways to ensure the transfer of a 
divestment business to a suitable purchaser, which dictate the 
conditions and timing of divestitures. 

In most cases, the parties may at once close their transaction, 
with the divestment process proceeding thereafter. The Com-
mission will fix a time limit from the date of the conditional 
clearance decision within which the sale of the divestment busi-
ness must be made to a suitable purchaser. This time period is 
divided into two, and consists of a period for entering into an 

agreement with a buyer of around six months, and a period to 
close the transaction of around three months. 

If the parties are unable to find a suitable purchaser during the 
first divestiture period (typically six months), then a divestiture 
trustee will be given an irrevocable mandate to sell the divest-
ment business at no minimum price, typically within three 
months. Until the sale of the divestment business is completed, 
the parties are required to comply with a hold separate obliga-
tion, ie, ring-fencing the divestment business from the retained 
business.

Risk to implementations
If the Commission considers that there is a risk that the rem-
edies may not be effectively implemented, the parties may be 
required to propose an “up-front buyer”. In this scenario, the 
parties will not be permitted to close the transaction before 
entering into a binding agreement with a purchaser for the sale 
of the divestment business. Up-front buyer requirements are 
still relatively uncommon, but are being used increasingly by 
the Commission in complex Phase II investigations.

“Fix-it-First” Remedy
The most demanding method envisaged in the Remedies Notice 
is a “fix-it-first” remedy, which involves the parties entering into 
a binding agreement with a purchaser during the Commission’s 
review of the concentration. In such cases, the clearance deci-
sion will take into account the transfer of the divestment busi-
ness to the identified purchaser. In practice, fix-it-first remedies 
are rare and typically imposed where the viability of the divest-
ment is dependent on the purchaser possessing specific assets 
or characteristics in order to be able to operate the business 
effectively. 

Monitoring Trustee 
A monitoring trustee will be appointed to supervise the divest-
ment process on behalf of the Commission. The role of the 
monitoring trustee includes ensuring that the divestment busi-
ness is being held separate and that the value and viability of the 
business is being preserved pending the completion of the sale. 

Breaching Clearance Decisions
If the parties breach a condition of a clearance decision (eg, sale 
of the divestment business within specified time limit; failure to 
grant access to network/infrastructure), the decision becomes 
automatically void. The Commission may impose interim meas-
ures to preserve effective competition (ie, injunctive relief) as 
well as a fine of up to 10% of the aggregate turnover of the 
undertakings concerned. In addition, it is empowered to take 
measures to ensure the parties dissolve the concentration. 
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If the parties fail to comply with an obligation attached to a con-
dition (eg, failure to appoint a monitoring trustee), the Com-
mission may revoke the clearance decision and impose a fine 
of up to 1% of the aggregate turnover of the undertaking con-
cerned and periodic penalty payments of up to 5% of the aver-
age daily aggregate turnover of the undertaking. In practice, the 
Commission is yet to take enforcement action against parties 
for a failure to observe the conditions or obligations attached 
to a clearance decision.

5.7 issuance of Decisions
The Commission has to adopt a formal decision at the end of the 
Phase I or Phase II review period: otherwise the concentration 
will be deemed to have been cleared unconditionally (see 3.8 
Review Process). The decision is notified to the parties and the 
competent authorities of the Member States. A non-confidential 
version of any Phase II decision is published in the Official Jour-
nal of the EU and the website of the Commission. 

Phase I decisions are not published in the Official Journal, 
only on the website of the Commission (there is no obligation 
to publish but the practice is to do so), but it is notable that 
short form decisions (approximately 50% of cases leading to a 
decision) contain no reasoning. Prior to the publication of the 
non-confidential version of the decision, the Commission and 
the parties will discuss and redact information qualifying as 
business secrets.

5.8 Prohibitions and Remedies for Foreign-to-
Foreign Transactions
The Commission does not make a distinction between foreign-
to-foreign concentrations and those involving EEA-based par-
ties, and has required remedies in several cases involving non-
EEA undertakings. 

In 2019, 382 concentrations were notified to the Commission, of 
which 343 were cleared unconditionally in Phase I, and 10 were 
cleared in Phase I subject to commitments. In addition, 12 cases 
were withdrawn in Phase I. Phase II investigations were initiated 
in 9 cases, 6 of which were cleared subject to commitments, 
whereas three were prohibited (see 5.1 Authorities’ Ability to 
Prohibit or interfere with Transactions). 

6. Ancillary Restraints and Related 
Transactions
6.1 Clearance Decisions and Separate 
Notifications
Certain ancillary restraints are automatically covered by EUMR 
clearance decisions and do not need to be notified separately. 
More specifically, the EUMR provides that restrictions directly 

related to, and necessary for, the implementation of the concen-
tration fall within the scope of clearance decisions. The Com-
mission’s Notice on Ancillary Restraints provides guidance on 
the treatment of ancillary restraints, including non-competition 
clauses as well as restrictions that relate to licensing arrange-
ments and purchase and supply obligations. 

In general, parties are expected to undertake their own assess-
ment as to whether and to what extent a restriction can be 
regarded as an ancillary restraint. However, the Commission 
exercises a residual review function; in cases that give rise to 
uncertainty due to the restriction presenting specific novel or 
unresolved issues, the parties may request a review by the Com-
mission.

7. Third-Party Rights, Confidentiality 
and Cross-border Co-operation
7.1 Third-Party Rights
The EUMR recognises the right of third parties to be heard, 
provided they show a sufficient interest. The right to be heard 
broadly consists of the right to express views on the impact of 
the concentration in writing, and in some cases orally. Third 
parties deemed to have a sufficient interest in the Commission’s 
procedure include customers, suppliers and competitors as well 
as members of the parties’ administrative or management bod-
ies and recognised employee representatives. 

In concentrations involving products or services used by con-
sumers, consumer associations may be considered to have a 
sufficient interest. Third parties that are not contacted by the 
Commission as part of its market investigation may apply to be 
heard by the Commission.

7.2 Contacting Third Parties
In practice, third parties play a critical role in the EUMR review 
process and their views – in particular, the views of customers 
– can play a decisive role in the outcome of the Commission’s 
assessment. The Commission routinely consults third parties as 
part of its market investigation, and notifying parties are gener-
ally required to provide contact details for key customers, com-
petitors, suppliers and trade associations as part of Form CO. 
The Short Form CO also requires parties to provide competitor 
contact details where the notified concentration gives rise to 
horizontal or vertical relationships. 

The Commission may exceptionally decide to initiate its market 
investigation during the pre-notification phase, provided the 
concentration is already in the public domain and the notifying 
parties give their consent. 
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Phase i
In Phase I, the Commission will publish a non-confidential 
notice of the concentration in the Official Journal shortly after 
the formal submission of the Form CO, inviting third parties to 
submit their written observations within ten calendar days. It 
will also send a questionnaire to the third parties identified in 
the notification. The purpose of the questionnaire is to gather 
information on the affected markets and test the various propo-
sitions put forward by the parties in the notification including, 
but not limited to, the relevant market definition, the prevailing 
competitive dynamics and the overall impact of the concentra-
tion. 

It is not uncommon for the Commission to send highly detailed 
questionnaires in more complex cases. Third parties may also 
be invited to participate in calls or in-person meetings with the 
Commission.

In addition to bilateral meetings with notifying parties and 
interested third parties, the Commission makes provision for 
triangular meetings where it is able to hear their views in a single 
forum (although such meetings are rare in practice). Triangular 
meetings are voluntary and would take place where the Com-
mission has received conflicting views on the affected markets 
or the competitive effects of the concentration. 

Phase ii 
The involvement of third parties continues in Phase II proceed-
ings and the Commission will send a more detailed question-
naire requesting additional information on the affected markets. 
Third parties may also be provided with a non-confidential ver-
sion of the SO, in order to enable them to submit their views on 
the Commission’s preliminary conclusions. In addition, third 
parties, in particular complainants, may be invited to attend the 
oral hearing (if the notifying party/ies choose(s) to request one). 

The Commission will market test the adequacy of commitments 
(ie, remedies) proposed by the notifying parties. As part of the 
market test, interested third parties – ie, market participants 
identified in the notification and third parties that successfully 
applied to be heard – will be sent a non-confidential summary 
of the commitments together with a questionnaire. Unlike the 
market investigation in Phase I, the market testing of commit-
ments is not a public process and the Commission does not 
publish a notice in the Official Journal.

7.3 Confidentiality
The non-confidential notice of the concentration that is pub-
lished in the Official Journal of the EU will contain a description 
of the parties and the nature of the concentration. Notifying 
parties are required to provide a draft notice as part of the Form 
CO.

7.4 Co-operation with Other Jurisdictions
There has been a strong push towards antitrust convergence 
across the globe in order to avoid divergent outcomes. To that 
end, co-operation between the Commission and competition 
authorities in other jurisdictions has become an increasingly 
prominent feature of EUMR reviews involving cross-border 
transactions. 

Within the EU, the Commission co-operates very closely 
with NCAs throughout the procedure. This co-operation goes 
beyond the jurisdictional referral mechanisms in Articles 
4, 9 and 22 of the EUMR. In particular, NCAs are given the 
opportunity to express their views on concentrations, and are 
provided with copies of the most important documents lodged 
with or issued by the Commission, including the notification 
and commitment(s) proposals. In Phase II, the role of NCAs 
is more formalised. 

Consultations and Observations
The Commission is obliged to consult the Advisory Committee, 
which is made up of representatives NCAs, before adopting a 
decision. This consultation takes place in a joint meeting con-
vened and chaired by the Commission. Following the meeting, 
the Advisory Committee issues a written opinion on the Com-
mission’s draft decision (if necessary by taking a vote), which is 
later published together with the decision. 

In addition, the Commission will consult the EFTA Surveillance 
Authority in circumstances specified by Articles 2(1) and 2(2)
(a) of Protocol 24 to the EEA Agreement. This includes con-
centrations where:

• the turnover generated by the undertakings concerned in 
the territory of EFTA States exceeds certain levels;

• there is a risk of an SIEC in the territory of the EFTA States; 
or

• the criteria for referral, which are broadly similar to those 
contained in the EUMR, are fulfilled. 

If the Commission opens a Phase II investigation in a concen-
tration that is caught by Article 2(1) and 2(2)(a), representatives 
of the EFTA Surveillance Authority and EFTA states will be 
entitled to attend the meeting of the Advisory Committee as 
observers. 

EU Merger working Group
The EU Merger Working Group was established by the Com-
mission and NCAs in 2010. The aim of the Group is to increase 
consistency, convergence and co-operation among EU Member 
States in connection with concentrations that do not have an EU 
dimension but qualify for review in multiple Member States. 
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In 2011, it issued Best Practices on Co-operation between EU 
National Competition Authorities. 

Co-operation Agreements
The Commission has also entered into several co-operation 
agreements and memoranda of understanding (MOUs) with 
competition authorities in third countries. The degree of co-
operation envisaged in agreements and MOUs varies consider-
ably. For instance, the agreements entered into by the EU with 
Canada, Japan, South Korea, Switzerland and the USA contain 
extensive co-operation and enforcement co-ordination provi-
sions. By contrast, the agreements entered into by the EU with 
Brazil, China, India, Mexico, Russia and South Africa envisage 
much looser forms of co-operation. 

The most significant and long-standing agreement is the 
one entered into between the EU and the USA, which dates 
back to the 1990s. This has been further supplemented by the 
2011 guidelines on Best Practices on Co-operation in Merger 
Investigations issued by the US-EU Merger Working Group. 
The Guidelines aim to facilitate communication between the 
Commission and the US agencies as well as enhance the co-
ordination of reviews in terms of timing, and the collection and 
evaluation of evidence. 

The overwhelming majority of cases in recent years have been 
characterised by close co-ordination between the Commission 
and its US counterparts. Indeed, since General Electric/Hon-
eywell in 2001, which was prohibited by the Commission and 
conditionally cleared by the US Department of Justice, there 
have been no fundamental divergences in the outcome of par-
allel reviews. Furthermore, in the acquisition of Monsanto by 
Bayer, the Commission allowed Bayer to amend the commit-
ments already accepted in the clearance decision to enable it 
to align them with the remedies required by the United States 
Department of Justice.

Multilateral Co-operation
In terms of multilateral co-operation, the Commission is an 
active participant in the Merger Working Group of the Interna-
tional Competition Network (ICN), a forum that aims to pro-
mote the adoption of best practices in the design and operation 
of merger review regimes. In April 2019, the ICN approved an 
opt-in international Framework on Competition Agency Pro-
cedures to promote fair and effective procedures in competition 
enforcement. To date, the framework has been adopted by 62 
jurisdictions, including the EU, the US, Canada and Brazil.

Competition authorities outside the EEA wishing to obtain 
information that has been submitted to the Commission need 
to secure a confidentiality waiver from the parties before the 
information can be shared between authorities. In practice, par-

ties should expect that the Commission will co-operate with 
authorities in jurisdictions where a concentration is subject to 
parallel review, and that it will request a confidentiality waiver. 
It is therefore important to ensure that notifications submitted 
in multiple jurisdictions are consistent.

8. Appeals and Judicial Review

8.1 Access to Appeal and Judicial Review
Notifying parties (as well as interested third parties, see 7.1 
Third-Party Rights and 7.2 Contacting Third Parties) can 
refer decisions of the Commission to the EU General Court 
for annulment on procedural and substantive grounds (Article 
263 TFEU). Further “appeals” to the EU Court of Justice may 
be made on points of law. 

An appeal (ie, application to annul) must be lodged within two 
months and ten days from:

• the date of the notification of the decision in the case of 
addressees of the decision; or

• the date the decision comes to its knowledge in the case of a 
third party.

When a decision is annulled, the case goes back to the Com-
mission which is required to reassess the transaction and decide 
anew on whether or not to authorise the concentration. The 
annulment does not constitute an approval of the concentration.

8.2 Typical Timeline for Appeals
The timeframe for appeals to the General Court is typically 
between two and three years. In cases that qualify for the expe-
dited procedure, which has been in place since February 2001, 
the General Court has rendered its judgment in as little as seven 
months. However, the expedited procedure is only available at 
the court’s discretion and may be denied in complex cases. 

In practice, appeals are rare: since the entry into force of the 
EUMR, roughly 50 out of more than 6,000 decisions have been 
appealed. The delays associated with appeals, coupled with the 
sensitivity of transaction timelines, has meant that parties will 
typically offer the necessary concessions to obtain a conditional 
clearance. At the time of publication, 12 appeals have resulted 
in the annulment of decisions.

If an appeal results in the annulment of a Commission decision, 
Article 10(5) EUMR requires the Commission to re-examine 
the concentration.
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8.3 Ability of Third Parties to Appeal Clearance 
Decisions
Interested third parties may appeal a clearance decision. Of the 
12 successful appeals, five were challenges to Commission clear-
ance decisions by third parties.

9. Recent Developments

9.1 Recent Changes or impending Legislation
The EUMR has not been amended since 2004. 

The Commission undertook a public consultation that ended 
in January 2017 on jurisdictional and procedural aspects of the 
EUMR. The consultation sought to build on some of the themes 
that emerged in an earlier consultation following the publica-
tion of a 2014 White Paper “Towards More Effective EU Merger 
Control”. According to comments from Commission officials, 
the general conclusion is that the merger control regime does 
not require a major overhaul but that there may be scope to 
simplify the regime. 

The most significant aspect of the consultation relates to the 
effectiveness of the EUMR jurisdictional thresholds and wheth-
er it is appropriate to introduce a size-of-transaction test, similar 
to the one recently introduced in Austria and Germany. The 
aim of the test is to capture transactions that fall below the cur-
rent thresholds but could have a significant competitive impact. 
The Commission specifically pointed to the pharmaceutical and 
digital sectors as examples of areas where the competitive sig-
nificance of a target may not be reflected in its turnover. Such 
cases are, to an extent, captured via the referral system (see 2.1 
Notification), but coverage is not systematic and Commissioner 
Margrethe Vestager has expressed concerns in this area.

Other key areas where the Commission sought views included 
the functioning of the simplified procedure (and whether there 
is scope for further simplification), and the streamlining of the 
referral system.

9.2 Recent Enforcement Record
See 5.8 Prohibitions and Remedies for Foreign-to-foreign 
Transactions for the Commission enforcement record in 2018. 
The Commission has recently taken enforcement action against 
companies for breaching EUMR procedural rules by gun-jump-
ing and providing misleading/inaccurate information (see 2.2 
Failure to Notify and 3.7 Penalties/Consequences of inaccu-
rate or Misleading information).

9.3 Current Competition Concerns
There has been an increased reliance on parties’ internal docu-
ments in merger control reviews (see 3.5 information included 

in a Filing). In addition to the widening of the scope of rel-
evant documents and an increase in the volume of documents 
requested, the Commission has not restricted itself to relying 
on high-level board and strategic documents. “Working-level” 
documents that were prepared by the post-integration plan-
ning team have been cited as evidence of the parties’ future 
intentions. The growing importance of internal documents is 
reflected in the Commission’s upcoming publication of best 
practice guidelines on the submission of internal documents.

Recent enforcement action by the Commission suggests that 
concentrations are being increasingly scrutinised for potential 
violations of EUMR procedural rules (see 2.2 Failure to Notify 
and 3.7 Penalties/Consequences of inaccurate or Misleading 
information). 

innovation Competition
The Commission’s growing focus on innovation competition 
has also seen it intervene in a number of concentrations (see 
5.3 Legal Standard). It has adopted an increasingly expansive 
approach to assessing innovation effects. This has included 
assessing overlaps in the parties’ early-stage pipeline products 
and R&D projects, and anchoring its competitive assessment 
(and concerns) in “innovation spaces” as opposed to defined 
product markets. This approach has not been without contro-
versy and has generated significant debate, notably with respect 
to the applicable standard of proof and the lack of clarity on 
limiting factors to the innovation theory of harm. 

In addition, the Commission took common ownership into 
account as an “element of context” in its review of the Dow/
DuPont and Bayer/Monsanto mergers. Common ownership 
refers to simultaneous non-controlling minority equity interests 
in competing firms by institutional investors. The underlying 
theory of harm is that competition between firms with share-
holders in common may be weakened due to reduced incentives 
to compete, even when those shareholders have non-controlling 
minority interests. This theory of harm remains highly contro-
versial and has sparked a vigorous academic debate. 

From a procedural standpoint, “pull and refiles”, ie, where the 
notifying party withdraws its first notification and refiles it later 
on, are gaining steam. According to the Dechert Antitrust Merg-
er Investigation Timing Tracker, since 2013 their occurrence is 
slowly increasing. There were two “pull-and-refiles” observed 
in the EU in each of 2017, 2018 and 2019.

9.4 COViD-19
On 16 March 2020, in line with a number of agencies world-
wide, the Commission took steps to manage the flow of new 
cases. Parties were asked to postpone non-essential notifica-
tions, since the Commission anticipated difficulties in collecting 
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information from third parties for market testing purposes, and 
in staff remotely accessing information and databases. There 
has not, though, been any sharp downward inflection in activ-
ity, with remote working arrangements for officials functioning 
effectively. 

According to the Dechert Antitrust Merger Investigation Tim-
ing Tracker, the number of all cases resolved by the Commis-
sion in H1 2020 corresponds to 48% of the number of decisions 
adopted in the whole of FY 2019. The total number of EU notifi-
cations in H1 2020 (169) was down by only some 10% compared 
to the same period in 2019. These reductions are no greater 
than variations observed from one year to another in the past. 

The limited impact observed may be a function of the fact that 
the large majority of cases reviewed by the EU Commission 
are short form/simplified cases, ie, cases that do not require 
extensive market investigation. As such, they are less likely to 
have been postponed. 



EU  LAw AND PRACTiCE
Contributed by: Alec Burnside, Mélanie Thill-Tayara, Clemens Graf York von Wartenburg and Adam Kidane, Dechert LLP  

23

Dechert LLP is highly regarded for its innovative antitrust 
advice in the most challenging settings. The firm’s antitrust 
practice has 11 partners and 27 counsel and associates in the 
United States, Brussels, France and Germany. Across industries 
and regions, industry leaders rely on Dechert’s market knowl-
edge and proven counsel to secure clearance for high-value and 
challenging deals, defeat monopolisation claims, resolve cartel 
or civil investigations, defeat class actions, and promote and 
ensure antitrust compliance. Dechert combines its knowledge 
of antitrust law with hands-on experience in government af-
fairs, economics, communications, and a pragmatic approach 

to commercial issues. In 2020 Dechert secured a trial victory 
following the FTC’s attempt to block the Evonik/PeroxyChem 
merger, the FTC’s first loss in a merger trial in federal court 
in Washington, DC since 2007 when Dechert successfully 
represented Whole Foods Market in its acquisition of Wild 
Oats. Dechert also recently secured approval for CVS Health’s 
USD70 billion acquisition of Aetna, the largest healthcare deal 
ever. 
The authors would like to acknowledge the contributions of 
the associates Delphine Strohl (Brussels) and Marion Provost 
(Paris).
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