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MiCA and Crypto Asset Regulation in the
European Union and the United States: Part 2

By Patrick Goebel and Neel Maitra

n marked contrast to the European Union’s
I Markets in Crypto Assets Regulation (MiCA),

there is no single US regulatory framework ded-
icated to the regulation of crypto assets and mar-
kets. Instead, crypto regulation in the United States
involves the application of multiple federal and state
regulatory frameworks. Federal banking and securi-
ties regulators have each sought to enforce aspects of
their respective regulations in the context of crypto
assets, as have state payments and securities regu-
lators. This discussion, however, focuses primarily
on crypto regulation under the federal securities
laws, and the Securities and Exchange Commission
(SEC) has been particularly (though not uniquely)
active on the crypto regulatory front. In particular,
we discuss, briefly, the federal securities laws as they
have been applied by the SEC and the courts to the
issuance of crypto assets and to the regulation of
intermediaries in the crypto asset securities markets.
It may be helpful, however, to start by identifying
what the SEC has historically identified as a crypto
asset.

The SEC's Definition of “Crypto
Assets”

In the SEC’s own definition, a “crypto asset” (or
a “digital asset”, since the SEC has used both terms)
“refers to an asset that is issued and/or transferred
using distributed ledger or blockchain technology,
including, but not limited to, so-called virtual cur-
rencies, coins, and tokens.” The definition appears
simple, but it contains hidden complexities. For
example, when is an asset truly “issued and/or trans-
ferred using distributed ledger or blockchain tech-
nology”? What if the blockchain is only one of many
means of recording the asset’s transfer? What if the

blockchain is a subsidiary means of recording the
transfer?

The SEC Staff has noted, in the context of cus-
tody, that where “the distributed ledger is not the
authoritative record of share ownership,” the security
may not be regulated as a crypto asset security.? It
therefore follows that where the blockchain is not, in
fact, the authoritative record of ownership, the asset
may not qualify as a crypto asset in the SEC’s view.
For an asset to truly be a “crypto asset,” therefore, it
must be either issued and/or transferred on a distrib-
uted ledger or blockchain. Importantly, and unlike
MiCA, the SEC’s definition makes no distinction
based on the attributes of the asset or the rights it
confers. Unlike MiCA, the SEC’s definition covers
both a traditional financial asset that is issued on the
blockchain (such as common stock or interests in a
limited liability company), as well as an asset such
as bitcoin.

There are, of course, hundreds, perhaps thou-
sands, of assets that do qualify as “crypto assets”
under this SEC definition, for example, the numer-
ous coins or tokens that were distributed through
various “initial coin offerings.” Successive Chairs
of the SEC have asserted that most of these coins
are not just ‘crypto assets,” but are specifically
crypto assets that are securities for the purposes of
the Federal securities laws.> Section 2(a)(1) of the
Securities Act of 1933 (Securities Act), and Section
3(a)(10) of the Securities Exchange Act of 1934
(Exchange Act), respectively enumerate a long (and
largely very similar) list of assets that are securities
including, among others “any note, stock, treasury
stock, security future, security-based swap, bond,
debenture, evidence of indebtedness, certificate
of interest or participation in any profit-sharing



agreement, collateral-trust certificate, preorganiza-
tion certificate or subscription, transferable share,
investment contract...”

Of these various categories, however, the SEC
typically has relied on two categories in particular
to assert that various crypto assets are securities. The
first is the “investment contract” category, which
relies on the application of the 78 year old test laid
down in SEC v. W,J. Howey,® while the other is the
“note” category, which uses the relatively newer test
provided in Reves v. Ernst & Young.® Of these, the
use of the investment contract category has been
far more popular in the crypto asset context, which
is perhaps unsurprising given the Supreme Court’s
observation in Howey that Congress defined “secu-
rity” broadly to embody a “flexible rather than a
static principle, one that is capable of adaptation to
meet the countless and variable schemes devised by
those who seek the use of the money of others on the
promise of profits.”’

Howey states that an “investment contract” (and
therefore a security) exists where there is an invest-
ment of money or a contribution of value in a com-
mon enterprise with a reasonable expectation of
profits or returns derived from the entrepreneurial
or managerial efforts of others.® Those efforts must
be “the undeniably significant ones, those essential
managerial efforts which affect the failure or success
of the enterprise.”® Offerings of securities, whether
investment contracts or otherwise, must be regis-
tered under Section 5 of the Securities Act,'® or must
be offered pursuant to an exemption from such reg-
istration. It is on the basis of the Howey test that
the SEC has declared dozens of offerings of crypto
assets to be securities, while the current Chair of the
SEC has noted that many other asset offerings are
probably also securities.” Perhaps as importantly, it
is on the basis of Howey that senior officers of the
SEC have found bitcoin to not be a security, since its
value is driven not by the activities of some manage-
rial group or entity, but by millions of transactions
by unafhiliated entities, in the same way as the value
of a commodity such as gold or silver.”
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Note, however the increasingly important dis-
tinction drawn by several ongoing cases, between
the token or asset itself, and the transactions
through which the asset is offered or sold. Courts
have been quick to note that the crypto asset is not
itself a security, although it could be offered as part
of a transaction that is an investment contract, and
therefore a security.” For example, consider a crypto
asset that is offered in an initial public offering by
a group of developers who tout the asset’s financial
potential, and who promise to develop the network
on which the token is based. Sales and purchases of
tokens pursuant to that offering may be investment
contracts under Howey, because token buyers are
likely to have bought the token motivated by expec-
tations of profit based on the efforts that the devel-
oper group has promised to undertake with respect
to the asset.

The distinction between the token or asset itself,
and the transaction in which the asset is sold is the
basis of a recent, significant split in judicial opinion
regarding the status of crypto assets bought and sold
in secondary trades. Two federal courts have sought
to distinguish between the initial offerings of crypto
assets, where buyers bought assets from the asset
issuer, motivated by expectations of profit based on
the marketing efforts of the issuer, and secondary
trades, where the buyers bought the asset in “blind
bid/ask” transactions, from sellers who may have
been entirely unaffiliated with the issuer.™ As one
of these courts observed, while initial offerings of
the asset may have constituted investment contracts
under Howey, secondary buyers were not relying on
the same expectations of profits based on the issuer’s
efforts, so that secondary transactions in the asset
did not constitute investment contracts.” Other
courts have disagreed, noting that the representa-
tions made by the issuer around a primary offering
of tokens may carry through to shape the expecta-
tions of buyers in secondary transactions, so that
both primary and secondary purchases of such assets
are investment contracts under the Howey test.' The
net result, though, is considerable ambiguity—it
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appears that unlike common stock or bonds (that
is, assets that are themselves securities), crypto assets
are not necessarily securities in and of themselves.
Rather, their character as a security depends on the
specific circumstances of the transaction in which
they are bought and sold.

This ambiguity around security status may make
it significantly difficult for US crypto market partici-
pants to conclusively determine whether they have
purchased the asset in a securities transaction. The
determination of whether an asset was bought and
sold as a security has significant downstream conse-
quences. As noted earlier, securities offerings in the
United States must be registered with the SEC or
exempt from registration. In addition, any entity or
person engaging in the activities of an exchange must
register as a national securities exchange" or operate
pursuant to an exemption from such registration.™
A person or entity that engages in the business of
effecting transactions in securities must register as a
broker-dealer.”

Each of these regulatory obligations is premised
on there being a security, and each of these obliga-
tions equally applies to both traditional (that is,
non-crypto) asset securities and crypto assets that
are securities. In the context of crypto assets, how-
ever, it is this determination as to security status
that may vary from transaction to transaction, thus
complicating the regulatory analysis for market par-
ticipants. Further, and unlike in the case of MiCA,
crypto asset security issuers are subject to exactly
the same registration and disclosure obligations as
traditional security issuers, despite the many pro-
testations from crypto market participants that the
nature of crypto assets demands a different, tailored
set of disclosures.?®

Notably, and unlike MiCA, the SEC has not
explicitly carved out either stablecoins or non-fun-
gible assets from the scope of the federal securities
laws. While neither the SEC nor the federal courts
have sought to assert jurisdiction over stablecoins
that do no more than offer a 1:1 backing by a fiat
asset, both have treated stablecoins that are offered

as part of an investment scheme as securities under
the Howey test.”!

The SEC has also asserted its jurisdiction over
non-fungible assets where these are offered as invest-
ment contracts under Howey. The SEC has largely
ignored the fungibility or non-fungibility of these
assets and has instead focused primarily on whether
these assets were marketed to investors as financial
investments, and whether the issuer of the assets
made representations as to future efforts around
these assets, and the networks on which they were

offered.?

The SEC's Restrictions on Broker-
Dealers in Crypto Assets

In spite of the considerable ambiguity surround-
ing the security status of individual crypto assets, US
broker-dealer firms have evinced interest in transact-
ing in crypto assets for several years now. However,
despite market interest in crypto assets,? brokerage
firms are, at best, thinly involved in transacting in
crypto asset securities, and the various restrictions
that the SEC and the Financial Industry Regulatory
Authority (FINRA) have imposed on such firms
is undoubtedly a significant reason for the relative
paucity of US broker-dealers who transact in crypto
assets today.

Unlike MiCA, there had not been, until 2020
(as we discuss further below), any specifically tai-
lored US regime for crypto asset broker-dealers, as
opposed to traditional broker-dealers. In fact, the
first, and perhaps most significant obstacle for many
brokerage firms interested in transacting in crypto
assets was the near-total lack of specific guidance
from the SEC around the custody of such assets
until December 2020. In July 2019, the Staffs of
the SEC’s Division of Trading and Markets and of
FINRA’s Office of General Counsel issued a joint
statement, noting the importance of safeguarding
customer assets, but declining to provide any guid-
ance on how crypto assets should be safeguarded.**
Instead, the Joint Staff’ Statement outlined certain
ways in which broker-dealers could transact in



crypto asset securities without taking custody of
such securities or having control over such trades,
such as by matching buyers and sellers but leaving
the parties to settle the transactions bilaterally, and
without the broker-dealer’s intermediation.? Over a
year later, the Staff of the SEC’s Division of Trading
and Markets issued a no-action letter to FINRA per-
mitting certain refinements to these non-custodial
trading arrangements, but still providing no guid-
ance on how, if at all, broker-dealers might take cus-
tody of their customers’ crypto asset securities.?®

It was not until the end of 2020 that the SEC
issued a statement creating a completely new regime
for broker-dealers seeking to take custody of their
customers’ crypto assets.”” This new “Special Purpose
Broker-Dealer” regime provides time-limited no-
action relief for a period of five years for a limited
class of special purpose broker-dealers who take
custody of customers’ crypto assets, while adhering
to certain specified conditions around these crypto
assets. For example, the Special Purpose Broker-
Dealer regime requires that a broker-dealer who
takes custody of a customers’ crypto asset securities
must, among other things:

m  Have access to the crypto asset securities and
the capability to transfer them on the associated
blockchain;

m Limit its business to crypto asset securities
(although it can hold traditional securities for
the purposes of net capital or hedging);

m  Establish, maintain, and enforce written policies
and procedures to determine whether a particu-
lar crypto asset is a security offered and sold pur-
suant to an effective registration statement or an
available exemption from registration;

m  Establish, maintain, and enforce written policies
and procedures to assess the characteristics of
a crypto asset security’s blockchain technology
and network, before taking custody of the asset;

m  Not maintain custody of a crypto asset security
if the broker is aware of any material security
or operational problems or weaknesses with the
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blockchain technology and network used to
access and transfer the crypto asset security;

m  Establish, maintain, and enforce written policies
and procedures, in accordance with industry best
practices, to demonstrate that the broker-dealer
has exclusive control over the crypto asset secu-
rities it holds in custody and to protect against
their theft or loss;

m  Establish, maintain, and enforce written policies
and procedures around special situations such as
airdrops or forks, court ordered transfers, or the
broker’s liquidation;

m  DProvide written disclosures to customers that
the broker-dealer is in possession of crypto asset
securities and the risks of investing in and hold-
ing such securities, including: (i) that crypto
assets that are unregistered investment contracts
under the Howey test are not securities under the
Securities Investor Protection Act and may not
be entitled to the protections of that Act; (ii)
the risks around fraud, theft, loss, volatility and
valuation of crypto assets, and (iii) the security
protocols employed by the broker-dealer around
safeguarding these assets; and

m  Enter into a written agreement with each cus-
tomer that sets forth the terms and conditions
with respect to receiving, purchasing, holding,
safekeeping, selling, transferring, exchanging,
custodying, liquidating, and otherwise trans-
acting in crypto asset securities on behalf of the
customer.?®

This is a remarkably restrictive regime, and
two restrictions on special purpose broker-dealers,
in particular, have drawn significant criticism. The
first is that special purpose broker-dealers may not
hold traditional securities alongside crypto asset
securities (except for the limited purpose of net capi-
tal and hedging).?® The second is that special pur-
pose broker-dealers are not permitted to hold any
crypto assets that have not been issued pursuant to
an effective registration statement, or an exemption
from such registration.?® Taken together, these two
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restrictions serve to deprive would-be special purpose
broker-dealers from being able to transact in the vast
majority of crypto assets, while offering little scope
for a traditional securities business to offset this.
Notably, and unlike MiCA’s provisions for Crypto-
Asset Service Providers (CASDs), the special-purpose
broker-dealer regime is also not a self-contained
code. Special purpose broker-dealers would, in addi-
tion to adhering to these various requirements, also
have to adhere to the various capital, recordkeeping,
reporting, supervision and various other FINRA and
SEC requirements applicable to traditional broker-
dealers as well.

It is therefore perhaps unsurprising that, four
years after the special purpose broker-dealer guid-
ance was issued, relatively few entities have applied,
and even fewer have been approved to become spe-
cial purpose broker-dealers, thus far, there have been
only two.*" It is unclear whether the SEC will persist
with the special purpose broker-dealer category after
it lapses in 2025, but it certainly does not appear to
have been a popular choice for broker-dealers, even
would-be broker-dealers in crypto assets.

A handful of broker-dealers continue to transact
in crypto asset securities on a non-custodial basis.
Besides the SEC’s generally restrictive approach
that does not permit these broker-dealers to take
custody of crypto assets, every broker-dealer that
seeks to transact in crypto asset securities must file a
Continuing Membership Application (CMA) or (in
the case of a new broker-dealer) a New Membership
Application (NMA) with FINRA.*?? FINRA has
worded what is effectively a requirement as a sug-
gestion or a “request,” but the effect for most bro-
ker-dealer firms who wish to transact in crypto asset
securities is that they must file a CMA or an NMA
with FINRA and engage in what is often a time-
consuming and expensive process. In some respects,
this requirement is difficult to understand. A broker-
dealer that has been approved by FINRA to transact
in privately offered equity securities should surely
be able to do so, irrespective of whether those secu-
rities are issued in the form of a book-entry or on

the blockchain. Nevertheless, the prevailing state of
affairs is that broker-dealers require approval from
FINRA to begin transacting in, or to expand their
operations to cover Crypto asset securities, and this
process is often a substantial burden on broker-
dealer resources.

As things stand, therefore, broker-dealers gen-
erally cannot custody crypto asset securities—only
special purpose broker-dealers can do so, and there
are only two special purpose broker-dealers in exis-
tence. No broker-dealer is permitted to transact in
crypto asset non-securities (such as bitcoin) with-
out taking a 100 percent charge on net capital,
and thereby severely denting any financial incen-
tive to deal in such crypto assets. No broker-dealer
is permitted to transact in any crypto asset that
is a security but has not been issued pursuant to
an effective registration statement, or an exemp-
tion from such registration. Overall, the landscape
for broker-dealers and would-be broker-dealers
in crypto assets is a forbidding one, made much
worse by the fact that there are indications that the
SEC views many, perhaps the majority of exist-
ing crypto assets as having been illegally offered
and sold as unregistered investment contracts. The
effect is to deny even the handful of broker-dealers
that are approved by FINRA to transact in crypto
assets on a non-custodial basis access to a large
range of such assets, thus considerably reducing
any financial incentive to act as a broker-dealer in
this market.

The two most adverse consequences of the
extremely restrictive framework for crypto asset bro-
ker-dealers are to obstruct liquidity around crypto
assets, and to force intermediaries seeking to deal
in crypto assets that are non-securities (such as bit-
coin), or whose status as a security is contested, out
of an entity that is not registered as a broker-dealer.
In some arrangements, a broker-dealer operates in
parallel to an unregistered entity, with the broker-
dealer trading in traditional or crypto asset securities
(on a non-custodial basis), while the unregistered
entity offers trading in bitcoin, ether and other



crypto assets that are either not securities or not
acknowledged to be securities. It is unclear what
purpose it serves to have trading in crypto assets con-
tinue and be open to retail investors, but be carried
out by unregistered, unregulated entities into whose
operations the SEC and FINRA have effectively no
ongoing oversight or scrutiny. By contrast, MiCA’s
CASP-specific regulatory approach appears to offer
a tailored regulatory framework for crypto market
intermediaries which recognizes both the traditional
role CASPs play in terms of market intermediation,
while simultaneously recognizing that such interme-
diation is in respect of assets that clearly differ from
traditional Financial Instruments.

Crypto Asset Managers and the
Custody Rule

The restrictions on broker-dealers seeking to
custody crypto assets quite obviously affect broker-
dealers, and investors who seek to rely on the services
of broker-dealers. But these restrictions also have had
a significant impact on asset managers more gener-
ally, and on asset management in the area of crypto
assets.

The Investment Advisers Act of 1940 (Advisers
Act) generally requires registered investment advis-
ers to hold their clients’ funds and securities in
accordance with the so-called Custody Rule.*® The
Custody Rule requires, among other things, that
registered investment advisers maintain their clients’
fund and securities with a “qualified custodian.”?*
The Rule specifies four types of entities that may
act as qualified custodians: banks, broker-dealers,
futures commissions merchants, and foreign finan-
cial institutions.*® The qualified custodian must
maintain each client’s funds and securities in a sepa-
rate account under that client’s name, or in accounts
that contain only the adviser’s clients’ funds and secu-
rities, under the adviser’s name as agent or trustee for
the clients.?® The qualified custodian must provide
quarterly account statements to each client whose
funds and securities are custodied with the qualified
custodian, and the custodied funds and securities
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must be subject to annual “surprise” examination by
an independent public accountant.?”

Registered investment advisers face a range
of problems around the custody of their clients’
crypto assets. The first of these is identifying which
crypto assets constitute “funds or securities” and
are therefore required to be placed with a qualified
custodian. As a practical matter, many investment
advisers prefer to take a prudential approach, treat-
ing most or all crypto assets as securities under the
Custody Rule.

Even after identifying most crypto assets as secu-
rities required to be custodied by a qualified custo-
dian, however, investment advisers face the difficult
task of finding a suitable qualified custodian to take
custody of the crypto assets and securities. There
are very few qualified custodians equipped to take
custody of crypto assets. As we have discussed, there
are only two special purpose broker-dealers qualified
to take custody of crypto assets, and even they can-
not take custody of any crypto asset that is a security
but was not issued pursuant to an effective registra-
tion statement or an exemption from the registra-
tion requirement.?® There is just one bank and three
trusts that have been permitted by the Ofhice of the
Comptroller of Currency to custody crypto assets.>
Futures commissions merchants can only custody
funds and security futures, and cannot custody spot
crypto assets, and the SEC has provided practically
no guidance on which foreign financial institu-
tions may act as qualified custodians with respect to
crypto assets.

Given this paucity of qualified custodians for
crypto assets, many registered investment advisers
have custodied their crypto assets with various state-
chartered trusts, on the theory that such institutions
qualify as “banks,” under the definition of that term
in the Advisers Act.*® The SEC has never expressly
agreed with this definition, and SEC Staff have
instead sought comment on whether state chartered
trusts would constitute qualified custodians for the
purposes of the Advisers Act.*! More recently, how-
ever, the SEC appears to have tacitly acknowledged
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that state chartered trusts may serve as qualified cus-
todians for crypto assets, although the question is
still far from clear.*?

Even if a qualified custodian can be found, a
compliance-minded investment adviser must then
assure itself that the qualified custodian supports
(that is, provides custodial services for) the specific
crypto asset that the investment adviser seeks to have
custodied. And even if the custodian agrees to cus-
tody that specific crypto asset, the investment adviser
must then consider the various economic and gover-
nance rights associated with the asset, and how these
can best be exercised while the asset is in the custody
of the qualified custodian.

In its recently proposed Safeguarding Rule,
which the SEC has not yet adopted, the SEC has
stated that investment advisers may not remove
crypto assets custodied with qualified custodians
even for the purposes of trading these assets on a cen-
tralized exchange.”® The implications of this restric-
tion are immediately obvious. Deprived of major
sources of liquidity, investment advisers would find
it harder to dispose of crypto assets on financially
advantageous terms, thereby reducing the invest-
ment potential of these assets.

The requirement that the assets never leave
the qualified custodian, even in order to be traded,
has other implications as well. It seems logical to
assume that if an investment adviser may not move
its crypto assets out of qualified custody in order to
trade them (even where the terms of the trade are
plainly advantageous, or perhaps even the best avail-
able), the investment adviser should also not be able
to move the crypto assets out of the qualified custo-
dian to stake them, or to exercise other economic or
governance features associated with the crypto asset.

Most crypto assets offer certain economic fea-
tures (such as the ability to use the asset for staking
or yield farming) or the right to vote on the opera-
tion of, upgrades to, or other aspects of the network
on which the asset is based. To exercise these rights or
features associated with the asset, typically it is nec-
essary to remove the asset from custody and place it

into a smart contract or to “lock” the asset while the
economic or governance rights are being exercised.

The SEC has not specifically spoken to whether
crypto assets can be moved out of qualified custody
to exercise these economic or governance rights, but
the approach adopted in the proposed Safeguarding
Rule, which suggests that the assets can never be
moved out of qualified custody for any purpose
whatsoever, strongly suggests that the assets cannot
be staked, voted on, or used for purposes such as
yield farming.

The inability to exercise the myriad economic
and governance rights associated with crypto assets,
combined with the restrictions on removing crypto
assets out of qualified custody to be traded on a cen-
tralized exchange, are significantly likely to make
investments in crypto assets less attractive for crypto
asset managers. More importantly, however, these
restrictions may also raise concerns for investment
managers in the exercise of their fiduciary duties
under the Advisers Act.** For example, an invest-
ment adviser who decides that it is in its clients” best
interests to be invested in crypto assets must then
consider whether the limitations on the alienation
of these assets, or the exercise of the rights associ-
ated with these assets are so significant as to deter the
adviser from investing in these assets. Put simply, the
very considerable uncertainties associated with the
custody of crypto assets may cause many investment
advisers and asset managers to reconsider investing
in crypto assets.

Conclusion

MiCA represents one of many possible regula-
tory approaches to crypto assets, and it already has
been the subject of significant discussion and com-
ment. Yet it represents a significant attempt to both
provide clarity to crypto market participants as well
as to harmonize diverging or conflicting regulatory
approaches to crypto assets across the European
Union. Most importantly, perhaps, it represents
an attempt to develop regulation that specifically
recognizes and accounts for the specific or unique



technological, financial and other attributes of
crypto assets.

In many respects, the SEC’s approach is effec-
tively the opposite of MiCA's. In its regulatory efforts
around crypto so far, the SEC has largely sought to
extend the existing traditional securities framework
to crypto assets, crypto asset markets, and crypto
asset participants, without making specific allow-
ances for features or functionalities of crypto assets.
This is an approach that has been strongly resisted
by many crypto market participants, as evidenced
by the many crypto-related enforcement actions in
which the SEC continues to be engaged. Yet even
where the SEC has sought to create a specific regu-
latory framework for crypto asset markets or inter-
mediaries, as with the special purpose broker-dealer
regime, its efforts do not appear to have met with
significant success.

MiCA’s approach could be instructive for the
SEC in at least two respects. First, MiCA seeks to
distinguish crypto assets, as a class, from traditional
Financial Instruments, so that traditional Financial
Instruments, whether issued on the blockchain or
not, are not subject to MiCA. Second, with respect
to the crypto assets that it does cover, MiCA makes
no distinction between crypto assets that are securi-
ties, and crypto assets that are not. As a result, MiCA
empowers CASPs to deal in all manner of crypto
assets, whether they are securities or not, provided
they are not Financial Instruments. (MiCA does
distinguish among certain types of crypto assets
such as asset-referenced tokens (ARTs) and elec-
tronic money tokens (EMTs), but they are assets
within MiCA rather than outside it). To be sure, the
European Union has broader regulatory power than
the SEC and can therefore regulate assets that are
non-securities more effectively, but the SEC might
have been able to generate far more interest in the
special purpose broker-dealer scheme if it had not
expressly forbidden broker-dealers from transacting
in crypto assets that are non-securities, and crypto
asset securities that were not offered pursuant to a
registration statement or an exemption.
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Fortunately, the outlook is not entirely bleak
on the US crypto regulatory landscape. The SEC’s
regulatory posture apart, there have been encourag-
ing developments on the legislative front. Earlier this
year, the House passed the Financial Innovation and
Technology for the 21st Century (FIT21) bill by a
large bipartisan majority.*> That bill, among other
things, seeks to clearly define the range of crypto
assets over which the SEC and the Commodity
Futures Trading Commission would have jurisdic-
tion, and seeks to create a new regulatory framework
for intermediaries in the crypto markets. FIT21 is
yet to even be introduced into the Senate, and even
if it were introduced, its passage is far from assured.
Nevertheless, the basic approach that FIT21 repre-
sents, namely tailored regulations for the issuance of
a defined and specific class of crypto assets, and for
market participants trading in such assets, appears to
clearly be a step in the right direction.

Mr. Goebel is a partner in the Luxembourg
office, and Mr. Maitra is a partner in the
Washington DC office of Dechert LLP.

NOTES

See “Framework for ‘Investment Contract’ Analysis
of Digital Assets” (April 3, 2019), available at
https:/fwww.sec.gov/about/divisions-offices/division-
corporation-financelframework-investment-contract-
analysis-digital-assets.

“[U]ncertificated securities where the issuer or a
transfer agent maintains a traditional single master
security holder list, but also publishes as a cour-
tesy the ownership record using distributed ledger
technology. While the issuer or transfer agent may
publish the distributed ledger, in these examples,
the broker-dealers have asserted that the distrib-
uted ledger is not the authoritative record of share
ownership.” Division of Trading and Markets, US
Securities and Exchange Commission, Office of
General Counsel, Financial Industry Regulatory
Authority, “Joint Staff Statement on Broker-Dealer
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(1967).

SECv. W.J. Howey, 328 U.S. 293 (1946).

Reves v. Ernst & Young, U.S. 56 (1990). The Reves
test, while less commonly resorted to than Howey, has
also been an important method by which the SEC
has sought to assert jurisdiction over debt-like crypto
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