PTE 2020-02
Improving Investment Advice for Workers & Retirees

Section I—Transactions

(a) In General.

(a)In-general- ERISA Title I (Title I) and the Internal Revenue Code (the Code) prohibit

fiduciaries, as defined therein, that provide investment advice to Plans and individual retirement

accounts (IRAs) from receiving compensation that varies based on their investment advice and
compensation that is paid from third parties. Title I and the Code also prohibit fiduciaries from
engaging in purchases and sales with Plans or IRAs on behalf of their own accounts (principal
transactions). This exemption permits Financial Institutions and Investment Professionals who

previde-comply with the exemption’s conditions to receive otherwise prohibited compensation

when providing fiduciary investment advice to Retirement Investors te-receive-otherwise prohibited

compensation-and-engage-inrisklessand engaging in principal transactions and-certain-other prineipal

transactions{(Covered Prineipal Transactions)With Retirement Investors, as described below.-Fhe

Specifically, this exemption provides relief from the prohibitions of ERISA section 68

b

(D), and 406(b), and the sanctions imposed by Code section 4975(a) and (b), by reason of Code

section 4975(c)(1)(A), (D), (E), and (F), iftheto Financial Institutions and Investment Professionals

that provide fiduciary investment advice and engage in the conditions described in Section [, in

accordance with the conditions set forth in Section II and are eligible pursuant to Section III,
subject to the definitional terms and recordkeeping requirements in Sections IV and V. This

exemption is available to allow Financial Institutions and Investment Professionals to receive




reasonable compensation for recommending a broad range of investment products to Retirement

Investors, including insurance and annuity products.

(b) Covered transactions.
This exemption permits Financial Institutions and Investment Professionals, and their
Affiliates and Related Entities, to engage in the following transactions, including as part of a

rolloverfrem-aPlanto-anTRA-as-defined-in-Code section4975(e)( )B)er(C), as a result of the provision

of investment advice within the meaning of ERISA section 3(21)(A)(ii) and Code section

4975(e)(3)(B) and regulations thereunder:

~

1) -The receipt, directly or indirectly, of reasonable compensation; and

~

2) @ -The purchase or sale of an assetin-arisklessprincipal-transaction-or-a-Covered Prineipal

Transactioninvestment product to or from a Retirement Investor, and the receipt of payment,

including a mark-up; or mark-down;-erether payment.

(¢) Exclusions

This exemption deesis not apptyavailable if:

(1) The Plan is covered by Title I of ERISA and the Investment Professional, Financial
Institution, or any Affiliate previding investmentadvice1S:

(A) Aythe employer of employees covered by the Plan, or

(B) Bythe Plan’s named fiduciary or administrator; provided, however, that a named

fiduciary or administrator or their Affiliate, including a Pooled Plan Provider (PPP) registered

with the Department of Labor under 29 CFR 2510.3-44, may rely on the exemption if it is:)

selected to provide investment advice by a fiduciary who is Independent of the Financial

Institution, Investment Professional, and their Affiliates;-eri)-aPooled PlanProvider(PPP)
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(2) The transaction involves the Investment Professional or Financial Institution acting
in a fiduciary capacity other than as an investment advice fiduciary within the meaning of

ERISA section 3(21)(A)(i1)) and Code section 4975(e)(3)(B) and regulations thereunder.

Section II—Investment Advice Arrangement
Section II(a) requires Investment Professionals and Financial Institutions to comply with

Impartial Conduct Standards, including a bestintereststandardCare Obligation and Loyalty

Obligation, when providing fiduciary investment advice to Retirement Investors. In-addition;
Section II(b) requires Financial Institutions to acknowledge fiduciary status under Title I and/or

the Code, and provide investersRetirement Investors with a written statement of the bestinterest

standard-of careCare Obligation and Loyalty Obligation, a written description of the services they

will provide and theirall material facts relating to Conflicts of Interest; that are associated with

their recommendations, and a rollover disclosure (asif applicable), Einancialdnstitutionand-additional

diselosure-withrespect-to-Pooled Employer Plans(as-applieable). Section II(c) requires Financial

Institutions to adopt policies and procedures prudently designed to ensure compliance with the

Impartial Conduct Standards when

eompliance-withthe Impartial Conduet-Standardsand other conditions of this exemption. Section II(d)

requires the Financial Institution to conduct a retrospective review-ef, at least annually, that is

reasonably designed to detect and prevent violations of, and achieve compliance with, the

Impartial Conduct Standards and the pelicies-and-proceduresterms of this exemption. Section II(e)

allows Financial Institutions to correct certain violations of the exemption conditions and

continue to rely spenon the exemption for relief.

(a) Impartial Conduct Standards.



The Financial Institution and Investment Professional must comply with the following “Impartial

Conduct Standards™:

(1) Investment advice ismust, at the time it is provided, in-the Best Interest-of the Retirement

Investorsatisfy the Care Obligation and Loyalty Obligation. As defined in Section V(b), such-advice:

(Ayrefleetsto meet the Care Obligation, advice must reflect the care, skill, prudence, and diligence

under the circumstances then prevailing that a prudent person acting in a like capacity and
familiar with such matters would use in the conduct of an enterprise of a like character and with
like aims, based on the investment objectives, risk tolerance, financial circumstances, and needs

of the Retirement Investor:and-(B)-dees. As defined in Section V(h), to meet the Loyalty

Obligation, the advice must not place the financial or other interests of the Investment

Professional, Financial Institution or any Affiliate, Related Entity, or other party ahead of the
interests of the Retirement Investor;- or subordinate the Retirement Investor’s interests to their

own. For example, in choosing between two commission-based investments offered and

available to the Retirement Investor frem-theon a Financial Iastitutionit-is-netpermissiblelnstitution’s

product menu, it would be impermissible for the Investment Professional to advise investingin-the

enerecommend the investment that is worse for the Retirement Investor but better or more

profitable for the Investment Professional or the Financial Institution. Similarly, in

recommending whether a Retirement Investor should pursue a particular investment strategy

through a brokerage or advisory account, the Investment Professional must base the

recommendation on the Retirement Investor’s financial interests, rather than any competing

financial interests of the Investment Professional. For example, an Investment Professional

generally could not recommend that the Retirement Investor enter into an arrangement requiring

the Retirement Investor to pay an ongoing advisory fee to the Investment Professional, if the




Retirement Investor’s interests were better served by the payment of a one-time commission to

buy and hold a long-term investment. In making recommendations as to account type, it is

important for the Investment Professional to ensure that the recommendation carefully considers

the reasonably expected total costs over time to the Retirement Investor, and that the Investment

Professional base its recommendations on the financial interests of the Retirement Investor and

avoid subordinating those interests to the Investment Professional’s competing financial

interests.

(2)(A) The compensation received, directly or indirectly, by the Financial Institution,
Investment Professional, their Affiliates and Related Entities for their services deesmust not
exceed reasonable compensation within the meaning of ERISA section 408(b)(2) and Code
section 4975(d)(2); and (B) as required by the Federal securities laws, the Financial Institution

and Investment Professional must seek to obtain the best execution of the investment

transaction reasonably available under the circumstances; and
(3) The Financial Institution’s and its Investment Professionals’ statements ¢written-and

eral)-to the Retirement Investor (whether written or oral) about the recommended transaction and

other relevant matters aremust not; be materially misleading at the time statements are made;

materially misleading. For purposes of this paragraph, the term “materially misleading” includes
omitting information that is needed to prevent the statement from being misleading to the

Retirement Investor under the circumstances.

(b) Disclosure

At or before the time a covered transaction occurs, as described in Section I(b) of this

exemption, the Financial Institution must provide, in writing, the disclosures set forth in

paragraphs (1)-(4) below to the Retirement Investor. For purposes of the disclosures required by




Section II(b)(1)-(4), the Financial Institution or Investment Professional is deemed to engage in a

covered transaction on the later of (A) the date the recommendation is made or (B) the date the

Financial Institution or Investment Professional becomes entitled to compensation (whether now

or in the future) by reason of making the recommendation.

(1) A written acknowledgment that the Financial Institution and its Investment
Professionals are providing fiduciary investment advice to the Retirement Investor and are

fiduciaries under Title I-+he Code of ERISA, Title II of ERISA, or both whenmaking-an

investmentwith respect to the recommendation;

(2) A written statement of the BestIntereststandard-of careCare Obligation and Loyalty

Obligation, described in Section II(a), that is owed by the Investment Professional and

Financial Institution to the Retirement Investor;

(3) All material facts relating to the scope and terms of the relationship with the

Retirement Investor, including:

(A) The material fees and costs that apply to the Retirement Investor’s transactions,

holdings, and accounts: and

(B) The type and scope of services provided to the Retirement Investor, including

any material limitations on the recommendations that may be made to them; and




(4) All material facts relating to Conflicts of Interest that are associated with the

recommendation.

(5) Rollover disclosure. Before engaging in or recommending that a Retirement Investor

engage in a rollover from a Plan that is covered by Title I of ERISA, or making a recommendation

to a Plan participant or beneficiary as to the post-rollover investment of assets currently held in a

Plan that is covered by Title I of ERISA, the Financial Institution and Investment Professional must

consider and document the basisbases for their cenclusions-as-to-whether-arolloveris-in-the Retirement

Investor’s Best Interestrecommendation to engage in the rollover, and must provide that

documentation to the Retirement Investor. Relevant factors to consider must include, to the extent

applicable, but in any event are not limited to:

(A) ¢Aythe alternatives to a rollover, including leaving the money in the
Plan-eraccounttypesas, if applicable;
(B) 3ythe fees and expenses associated with the Plan and the recommended

investment or account;

Q ©ywhether an employer or other party pays for some or all of the
Plan’s administrative expenses; and

(:D) ®)-the different levels of services and investments available under the Plan
and the recommended investment or account.

(6)¢6)- The Financial Institution will not fail to satisty the conditions in Section II(b)
solely because it, acting in good faith and with reasonable diligence, makes an error or
omission in disclosing the required information, provided that the Financial Institution
discloses the correct information as soon as practicable, but not later than 30 days after the date

on which it discovers or reasonably should have discovered the error or omission.



(7)é-Investment Professionals and Financial Institutions may rely in good faith on

information and assurances from the other entities that are not Affiliates as long as they do not

know or have reason to know that such information is incomplete or inaccurate.

o~

8)¢8)- The Financial Institution is not required to disclose information pursuant to

this Section II(b) if such disclosure is otherwise prohibited by law.

(c) Policies and Procedures
(1)&5-The Financial Institution establishes, maintains, and enforces written policies
and procedures prudently designed to ensure that the Financial Institution and its Investment

Professionals comply with the Impartial Conduct Standards in-cennectionwith-covered fiduciary

adviee-and-transaetionsand other exemption conditions.

(2)2)-The Financial Institution’s policies and procedures must mitigate Conflicts of

Interest to the extent that a reasonable person reviewing the policies and procedures and
incentive practices as a whole would conclude that they do not create an incentive for athe

Financial Institution or Investment Professional to place their interests, or those of any Affiliate

or Related Entity, ahead of the interests of the Retirement Investor. Financial Institutions may

not use quotas, appraisals, performance or personnel actions, bonuses, contests, special
awards, differential compensation, or other similar actions or incentives in a manner that areis
intended, or that a reasonable person would conclude are likely, to result in recommendations

that arenotin RetirementInvestors’ Best Interestdo not meet the Care Obligation or Loyalty

Obligation.

(3) Financial Institutions must provide their complete policies and procedures to the

Department upon request within +6-business30 days of request.

(d) Retrospective Review



(1) ¢5-The Financial Institution conducts a retrospective review, at least annually, that is

reasonably designed to assistthe Financial Institution-in-detecting and preventingdetect and prevent

violations of, and achievingachieve compliance with; the conditions of this exemption, including

the Impartial Conduct Standards and the policies and procedures governing compliance with
the exemption. The Financial Institution updatesmust update the policies and procedures as

business, regulatory, and legislative changes and events dictate, and-to ensure theythat the

policies and procedures remain prudently designed, effective, and compliant with Section II(c).

(2) 2 The methodology and results of the retrospective review aremust be reduced to a

written report that is provided to a Senior Executive Officer of the Financial Institution.

(3) )AThe Senior Executive Officer of the FinanciaHnstitution-certifiesmust certify,
annually, that:

(A) &) The officesSenior Executive Officer has reviewed therepert-of the
retrospective review report;

@ By The Financial Institution has filed (or will file timely, including
extensions) Form 5330 reporting any non-exempt prohibited transactions discovered by the
Financial Institution in connection with investment advice covered under Code section
4975(e)(3)(B), corrected those transactions, and paid any resulting excise taxes owed under

Code section 4975(a) or (b);

(C) ©)The Financial Institution has written policies and procedures that
meet the eenditiensrequirements set forth in Section II(c)); and

(:D) (D) The Financial Institution has inplace-a prudent process to modify such
policies and procedures as setforth-inrequired by Section II(d)(1).

(4) ¢4y The review, report, and certification aremust be completed no later than six

months fellewingafter the end of the period covered by the review.



(5) ¢y The Financial Institution retainsmust retain the report, certification, and supporting
data for a period of six years and makesmake the report, certification, and supporting data

available to the Department;- within 16-business30 days of request- to the extent permitted by law

(including 12 U.S.C. 484 (regarding limitations on visitorial powers for national banks).

(e) Self-Correction

(e)Self-Correction—A non-exempt prohibited transaction will not occur due to a violation of
thethis exemption’s conditions with respect to a covered transaction, provided:
(1) é-Either the violation did not result in investment losses to the Retirement

Investor or the Financial Institution made the Retirement Investor whole for any resulting

losses;

(2) ) The Financial Institution corrects the violation-and-netifies-the Department of Labor-of the

(3) &) The correction occurs no later than 90 days after the Financial Institution learned
of the violation or reasonably should have learned of the violation; and

(4) ¢4y The Financial Institution notifies the person(s) responsible for conducting the
retrospective review during the applicable review cycle and the violation and correction is
specifically set forth in the written report of the retrospective review required under subsection
(d)(2).

(f) ERISA section 3(38) Investment Managers.

To the extent a Financial Institution or Investment Professional provides fiduciary

investment advice to a Retirement Investor as part of its response to a request for proposal to

provide investment management services under section 3(38) of ERISA, and is subsequently

hired to act as investment manager to the Retirement Investor, it may receive compensation as a

result of the advice under this exemption, provided that it complies with the Impartial Conduct

Standards as set forth in Section Il(a). This paragraph does not relieve the Investment Manager,




however, from its obligation to refrain from engaging in any non-exempt prohibited transactions

in the ongoing performance of its activities as an Investment Manager.

Section ITI—Eligibility

(a) General

(a)yGeneral-Subject to the timing and scope of ineligibility provisions set forth in

subsection (b)-and-the-opportunity-to-be heard-asset-forth-insubseetion{e), an Investment Professional or

Financial Institution will bebecome ineligible to rely on thethis exemption with respect to any

covered transaction, if on or after [INSERT DATE THAT IS 150 DAYS AFTER

PUBLICATION IN THE FEDERAL REGISTER], the Financial Institution, itsAffiliate;oran

entity in the same Controlled Group as the Financial Institution, or an Investment Professional is

deseribed-in(D-er(2)has been:

(1) The Investment Professional-or Financial Institution-has beenconvictedConvicted by either:

(A) by-a U.S. Federal or stateState court as a result of any felony involving abuse or

misuse of such person’s employee benefit plan position or employment, or position or
employment with a labor organization; any felony arising out of the conduct of the business of
a broker, dealer, investment adviser, bank, insurance company or fiduciary; income tax
evasion; any felony involving larceny, theft, robbery, extortion, forgery, counterfeiting,
fraudulent concealment, embezzlement, fraudulent conversion, or misappropriation of funds or
securities; conspiracy or attempt to commit any such crimes or a crime in which any of the
foregoing crimes is an element; or a crime that is identified or described in ERISA section 411;
or

(B) by-a foreign court of competent jurisdiction as a result of any crime, however

denominated by the laws of the relevant foreign or state government, that is substantially

equivalent to an offense described in (A)-Ferpurposes-ofthissectionfa);apersonshall be deemedto



within a foreign country that is included on the Department of Commerce’s list of “foreign

adversaries” that is codified in 15 CFR 7.4 as amended); or

by-the Departmentfor:Found or determined in a final judgment or court-approved settlement in a

Federal or State criminal or civil court proceeding brought by the Department, the Department

of the Treasury, the Internal Revenue Service, the Securities and Exchange Commission, the

Department of Justice, the Federal Reserve, the Federal Deposit Insurance Corporation, the

Office of the Comptroller of the Currency, the Commodity Futures Trading Commission, a State

insurance or securities regulator, or State attorney general to have participated in one or more of

the following categories of conduct irrespective of whether the court specifically considers this

exemption or its terms:

(A) tArengaging in a systematic pattern or practice of wielatingconduct that violates the

conditions of this exemption in connection with otherwise non-exempt prohibited transactions;

(B) (Byintentionally vielatingengaging in conduct that violates the conditions of this

exemption in connection with otherwise non-exempt prohibited transactions;

(C) ¢yengagingengaged in a systematic pattern or practice of failing to correct prohibited
transactions, report those transactions to the IRS on Form 5330 ardor pay the resulting excise
taxes imposed by Code section 4975 in connection with non-exempt prohibited transactions
involving investment advice as defined under Code section 4975(¢e)(3)(B); or

(D) previdingprovided materially misleading information to the Department, the

Department of the Treasury, the Internal Revenue Service, the Securities and Exchange




Commission, the Department of Justice, the Federal Reserve, the Federal Deposit Insurance

Corporation, the Office of the Comptroller of the Currency, the Commodity Futures Trading

Commission, a State insurance or securities regulator, or State attorney general in connection

with the conditions of tkethis exemption.

(3) Controlled Group. An entity is in the same Controlled Group as a Financial Institution if

the entity (including any predecessor or successor to the entity) would be considered to be in the

same “controlled group of corporations” as the Financial Institution or “under common control”

with the Financial Institution as those terms are defined in Code section 414(b) and (¢) (and any

regulations issued thereunder),

(b) Timing and Scope of Ineligibility.
(1) Ineligibility shall begin six-menths-afterupon either:

(A) the date of a conviction, which shall be the date of conviction by a U.S. Federal or

State trial court described in Section III(a)(1) (or the date of the conviction of any trial court in a

foreign jurisdiction that is the equivalent of a U.S. Federal or State trial court) that occurs on or

after [INSERT DATE THAT IS 150 DAYS AFTER PUBLICATION IN THE FEDERAL

REGISTER], regardless of whether that conviction remains under appeal; or

D R e e e

@ (©)the date of the-written-ineligibility neticea final judgment (regardless of whether

the judgment remains under appeal) or a court-approved settlement described in subsection

Section IIl(a)(2) that occurs on or after [INSERT DATE THAT IS 150 DAYS AFTER

PUBLICATION IN THE FEDERAL REGISTER].

(2) One-Year Transition Period. A Financial Institution or Investment Professional that

becomes ineligible under Section I1I(a) may continue to rely on this exemption for up to 12




months after its ineligibility begins as determined under subsection (1) if the Financial Institution

or Investment Professional provides notice to the Department at IAWR@dol.gov within 30 days

after ineligibility begins.

(23) A person shatiwill become eligible to rely on this exemption again only upon the
earliest occurrence of the following:

(A) ¢Axthe date of a subsequent judgment reversing such person’s conviction or other

court decision described in Section II(a)cy;
(B) 8)10 years after the person became ineligible under Section III(b)(1) or, if later, 10

years after the person was released from imprisonment as a result of a crime described in Section

(a)(1)-iftater; or

(C) ¢crthe effective date-ifany-theDepartmenterants Of an individual prohibited transaction

exemption (under which the Department may impose additional conditions) tepermitting the

PErson pesmittingits-continued relianceto continue to rely on this exemption-snetwithstanding the

(¢) Oppertunity-to-beheard-Alternative Exemptions
Eoreien Comvictions.




(d)yAlternative exemptions—A Financial Institution or Investment Professional that is ineligible to rely
on this

exemption may rely on aan existing statutory or separate administrativeclass prohibited transaction
exemption if one is available or seekmay request an individual prohibited transaction exemption
from the Department. To the extent an applicant seeksrequests retroactive relief in connection
with an individual exemption application, the Department will consider the application in
accordance with its retroactive exemption policy as-set forth in 29 CFR 2570.35(d). The
Department may require additional prospective compliance conditions as a condition of

providing retroactive relief.

Section IV—Recordkeeping

The Financial Institution maintainsmust maintain for a period of six years following the
covered transaction records demonstrating compliance with this exemption and makesmake such
records available:- to the extent permitted by law, including 12 U.S.C. 484, to any authorized
employee of the Department or the Department of the Treasury-

, which includes the Internal Revenue Service. Section V—Definitions

(a) “Affiliate” means:
(1) é9-Any person directly or indirectly through one or more intermediaries, controlling,
controlled by, or under common control with the Investment Professional or Financial

Institution. (For this purpose, “control” weuld-meanmeans the power to exercise a controlling

influence over the management or policies of a person other than an individual);



(2) @)-Any officer, director, partner, employee, or relative (as defined in ERISA
section 3(15)), of the Investment Professional or Financial Institution; and
(3) )>Any corporation or partnership of which the Investment Professional or

Financial Institution is an officer, director, or partner.

(b) Advice is-in-aRetirement Investor’s“BestInterest>ifineets the “Care Obligation” if, with

respect to the Retirement Investor, such advice (A)reflects the care, skill, prudence, and diligence

under the circumstances then prevailing that a prudent person acting in a like capacity and familiar
with such matters would use in the conduct of an enterprise of a like character and with like aims,
based on the investment objectives, risk tolerance, financial circumstances, and needs of the

Retirement Investor.-and

(c) A “Conflict of Interest” is an interest that might incline a Financial Institution or
Investment Professional—consciously or unconsciously—to make a recommendation that is not

in-the Best Interest-of the Retirement Investordistinterested.
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(ed) “Financial Institution” means an entity that is not suspended, barred or otherwise
prohibited (including under Section III of this exemption) from making investment
recommendations by any insurance, banking, or securities law or regulatory authority (including
any self-regulatory organization), that employs the Investment Professional or otherwise retains
such individual as an independent contractor, agent or registered representative, and that is:

(1)e&Registered as an investment adviser under the Investment Advisers Act of 1940
(15 U.S.C. 80b-1 et seq.) or under the laws of the state in which the adviser maintains its
principal office and place of business;

(2)@2)-A bank or similar financial institution supervised by the United States or a state,

or a savings association (as defined in section 3(b)(1) of the Federal Deposit Insurance Act (12

U.S.C. 1813(b)(1)));
(3)@)>An insurance company qualified to do business under the laws of a state, that:

(A) has obtained a Certificate of Authority from the insurance commissioner of its
domiciliary state which has neither been revoked nor suspended; (B) has undergone and shall
continue to undergo an examination by an independent certified public accountant for its last
completed taxable year or has undergone a financial examination (within the meaning of the law
of its domiciliary state) by the state’s insurance commissioner within the preceding five years,
and (C) is domiciled in a state whose law requires that an actuarial review of reserves be
conducted annually and reported to the appropriate regulatory authority;

(4)e)-A broker or dealer registered under the Securities Exchange Act of 1934 (15

U.S.C. 78a et seq.);-er

@A non-bank trustee or non-bank custodian approved under Treasury Regulation 26

CFR §1.408-2(e) (as amended), but only to the extent they are serving in these capacities with

respect to Health Savings Accounts (HSAs), or




(56) An entity that is described in the definition of Financial Institution in an individual
exemption granted by the Department after the date of this exemption that provides relief for
the receipt of compensation in connection with investment advice provided by an investment
advice fiduciary under the same conditions as this class exemption.

(fe) For purposes of subsection I(c)(1), a fiduciary is “Independent” of the
Financial Institution and Investment Professional if:

(1)&-the fiduciary is not the Financial Institution, Investment Professional, or an
Affiliate;

Q(—?_—}the fiduciary does not have a relationship to or an interest in the Financial
Institution, Investment Professional, or any Affiliate that might affect the exercise of the
fiduciary’s best judgment in connection with transactions covered by thethis exemption; and

(3)63the fiduciary does not receive and is not projected to receive within theits current

Federal income tax year, compensation or other consideration for his-erherits own account from

the Financial Institution, Investment Professional, or an Affiliate, in excess of two (2%) percent

of the fiduciary’s annual revenues based upon its prior income tax year.
(gf) “Individual Retirement Account” or “IRA” means any plan that is an account
or annuity described in Code section 4975(e)(1)(B) through (F).

(kg) “Investment Professional” means an individual who:

(1)&yIs a fiduciary of a Plan or an IRA by reason of the provision of investment advice
deseribeddefined in ERISA section 3(21)(A)(i1) or Code section 4975(e)(3)(B), or both, and the
applicable regulations, with respect to the assets of the Plan or IRA involved in the
recommended transaction;

(2)e2yIs an employee, independent contractor, agent, or representative of a Financial

Institution; and



(3) Satisfies the Federal and stateState regulatory and licensing requirements of insurance,

banking, and securities laws (including self-regulatory organizations) with respect to the covered
transaction, as applicable, and is not disqualified or barred from making investment
recommendations by any insurance, banking, or securities law or regulatory authority (including

any self-regulatory organization and by the Department under Section III of this exemption).

(h)Advice meets the “Loyalty Obligation” if, with respect to the Retirement Investor,

such advice does not place the financial or other interests of the Investment Professional,

Financial Institution or any Affiliate, Related Entity, or other party ahead of the interests of the

Retirement Investor, or subordinate the Retirement Investor’s interests to those of the Investment

Professional, Financial Institution or any Affiliate, Related Entity, or other party.

(i) ¢)-“Plan” means any employee benefit plan described in ERISA section 3(3) and

(k)é=)-A “Related Entity” ismeans any party that is not an Affiliate but-which-either has and

(1) has an interest in an Investment Professional or Financial Institution that may affect the

exercise of the fiduciary’s best judgment as a fiduciary, or (ii) in which the Investment

Professional or Financial Institution has;- an interest that may affect the exercise of the fiduciary’s

best judgment as a fiduciary.

Q “Retirement Investor” means a Plan, Plan participant or beneficiary, IRA, IRA

owner or beneficiary, Plan fiduciary within the meaning of ERISA section (3)(21)(A)(1) or (iii)




and Code section 4975(e)(3)(A) or (C) with respect to the Plan, or IRA fiduciary within the

meaning of Code section 4975(e)(3)(A) or (C) with respect to the IRA.

B

(em) A “Senior Executive Officer” is any of the following: the chief compliance
officer, the chief executive officer, president, chief financial officer, or one of the three most

senior officers of the Financial Institution.

Section VI—Phase-In Period

During the one-year period beginning [INSERT DATE THAT IS 150 DAYS AFTER

PUBLICATION IN THE FEDERAL REGISTER], Financial Institutions and Investment

Professionals may receive compensation under Section I of this exemption if the Financial

Institution and Investment Professional comply with the Impartial Conduct Standards set forth in

Section II(a) and the fiduciary acknowledgment requirement set forth in Section II(b)(1).
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