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Purchase or Sale of Shares of Open-End Investment Companies (Mutual Funds)

Section I―Retroactive. Effective January 1, 1975 until 90 days after the date of granting of this exemption, the

restrictions of section 406 of the Act and the taxes imposed by section 4975(a) and (b) of the Code, by reason of

section 4975 (c)(1) of the Code, shall not apply to the purchase or sale by an employee benefit plan of shares of an

open-end investment company registered under the Investment Company Act of 1940, the investment adviser for

which is also a fiduciary with respect to the plan (or an affiliate of such fiduciary) and is not an employer of

employees covered by the plan, provided that the following conditions are met:

(a) The plan does not pay a sales commission in connection with such purchase or sale.

(b) The plan does not pay a redemption fee in connection with the sale by the plan to the investment

company of such shares, unless (1) such redemption fee is paid only to the investment company, and (2) the

existence of such redemption fee is disclosed in the investment company prospectus in effect both at the

time of the purchase of such shares and at the time of such sale.

(c) The plan does not pay an investment management, investment advisory or similar fee with respect

to the plan assets invested in such shares for the entire period of such investment. This condition does not

preclude (1) the payment of investment advisory fees by the investment company under the terms of its

investment advisory agreement adopted in accordance with section 15 of the Investment Company Act of

1940, (2) the payment of an investment advisory fee by the plan based on total plan assets from which a

credit has been subtracted representing the plan's pro rate share of investment advisory fees paid by the

investment company, or (3) the purchase by the plan of shares of the investment company during any fee

period for which the plan prepaid its investment management, investment advisory or similar fee was or is

paid by the plan for any subsequent fee period during any part of which such investment in shares of the

investment company was or is retained by the plan.

Section II―Prospective. Effective 90 days after the date of granting of this exemption, the restrictions of section 406

of the Act and the taxes imposed by section 4975 (a) and (b) of the Code by reason of section 4975(c)(1) of the

Code, shall not apply to the purchase or sale by an employee benefit plan of shares of an open-end investment

company registered under the Investment Company Act of 1940, the investment adviser for which is also a fiduciary

with respect to the plan (or an affiliate of such fiduciary) and is not an employer of employees covered by the plan

(hereinafter referred to as "fiduciary/investment adviser"), provided that the following conditions are met:

(a) The plan does not pay a sales commission in connection with such purchase or sale.

(b) The plan does not pay a redemption fee in connection with the sale by the plan to the investment

company of such shares unless (1) such redemption fee is paid only to the investment company, and (2) the

existence of such redemption fee is disclosed in the investment company prospectus in effect both at the

time of the purchase of such shares and at the time of such sale.

(c) The plan does not pay an investment management, investment advisory or similar fee with respect to the

plan assets invested, in such shares for the entire period of such investment. This condition does not

preclude the payment of investment advisory fees by the investment company under the terms of its

investment advisory agreement adopted in accordance with section 15 of the Investment Company Act of

1940. This condition also does not preclude payment of an investment advisory fee by the plan based on

total plan assets from which a credit has been subtracted representing the plan's pro rata share of investment

advisory fees paid by the investment company. If, during any fee period for which the plan has prepaid its

investment management, investment advisory or similar fee, the plan purchases shares of the investment

company, the requirement of this paragraph (c) shall be deemed met with respect to such pre-paid fee if, by

a method reasonably designed to accomplish the same, the amount of the prepaid fee that constitutes the fee

with respect to the plan assets invested in the investment company shares (1) is anticipated and subtracted

from the prepaid fee at the time of payment of such fee, (2) is returned to the plan no later than during the



immediately following fee period, or (3) is offset against the prepaid fee for the immediately following fee

period or for the fee period immediately following thereafter.

For purposes of this paragraph, a fee shall be deemed to be prepared for any fee period if the amount of

such fee is calculated as of a date not later than the first day of such period.

(d) A second fiduciary with respect to the plan, who is independent of and unrelated to the

fiduciary/investment adviser or any affiliate thereof, receives a current prospectus issued by the investment

company, and full and detailed written disclosure of the investment advisory and other fees charged to or

paid by the plan and the investment company, including the nature and extent of any differential between

the rates of such fees, the reasons why the fiduciary/investment adviser may consider such purchases to be

appropriate for the plan, and whether there are any limitations on the fiduciary investment adviser with

respect to which plan assets may be invested in shares of the investment company and, if so, the nature of

such limitations. For purposes of this exemption, such second fiduciary will not be deemed to be

independent of and unrelated to the fiduciary/investment adviser or any affiliate thereof if:

(1) Such second fiduciary directly or indirectly controls, is controlled by, or is under

common control with the fiduciary/investment adviser or any affiliate thereof;

(2) Such second fiduciary, or any officer, director, partner, employee or relative of such

second fiduciary is an officer, director, partner, employee or relative of such fiduciary/investment

adviser or any affiliate thereof; or

(3) Such second fiduciary directly or indirectly receives any compensation or other

consideration for his or his own personal account in connections with any transaction described in

this exemption.

If an officer, director, partner, employee or relative of such fiduciary/investment adivsor or any affiliate

thereof is a director of such second fiduciary, and if he or she abstains from participation in (i) the choice of

the plan's investment adviser, (ii) the approval of any such purchase or sale between the plan and the

investment company and (iii) the approval of any change of fees charged to or paid by the plan, then

paragraph (d)(2) of this section shall not apply.

For purposes of this exemption, the term “control" means the power to exercise a controlling influence over

the management or policies of a person other than an individual, and the term “relative” as that term is

defined in section 3 (15) of the Act (or a “member of the family” as that term is defined in section 4975 (e)

(6) of the Code), or a brother, a sister, or a spouse of a brother or a sister.

(e) On the basis of the prospectus and disclosure referred to in paragraph (d), the second fiduciary referred

to in paragraph (d) approves such purchases and sales consistent with the responsibilities obligations, and

duties imposed on fiduciaries by Part 4 of Title I of the Act. Such approval may be limited solely to the

investment advisory and other fees paid by the mutual fund in relation to the fees paid by the plan and need

not relate to any other aspects of such investments. In addition, such approval must be either (1) set forth in

the plan documents or in the investment management agreement between the plan and the

fiduciary/investment adviser; (2) indicated in writing prior to each purchase or sale, or (3) indicated in

writing prior to the commencement of a specified purchase or sale program in the shares of such investment

company.

(f) The second fiduciary referred to in paragraph (d), or any successor thereto, is notified of any change in

any of the rates and fees referred to in paragraph (d) and approves in writing the continuation of such

purchases or sales and the continued holding of any investment company shares acquired by the plan prior

to such change and still held by the plan. Such approval may be limited solely to the investment advisory

and other fees paid by the mutual fund in relation to the fees paid by the plan and need not relate to any

other aspects of such investment.



(g) Exception. No relief from the restrictions of 406(b) and the taxes imposed by section 4975(a) and (b) by

reason of sections 4975(c)(1)(E) and (F) is available for the receipt of compensation as a result of the

provision of investment advice within the meaning of ERISA section 3(21)(A)(ii) or Code 4975(e)(3)(B)

and regulations thereunder.
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